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By Mr. Nagle of Northampton, petition of William P. Nagle, Jr.,

relative to clarifying the law concerning persons responsible lor re-
leases of hazardous wastes and establishing the hazardous waste com-
pensation fund. Natural Resources and Agriculture.
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In the Year One Thousand Nine Hundred and Eighty-Three

An Act clarifying the law relative to persons responsible for
RELEASES OF HAZARDOUS WASTES AND ESTABLISHING THE HAZARD-
OUS WASTE COMPENSATION FUND AND FOR OTHER PURPOSES.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

I SECTION 1. The purpose of this Act shall be:
2 (a) To delineate the nature and extent of liabilities that might be
3 incurred by handlers of hazardous waste in the Commonwealth
4 with respect to injuries and damages suffered by third parties; and
5 (b) To assure that adequate resources will be available to meet
6 the costs of compensating those who have suffered personal injury
7 of damage to real or personal property resulting from contact with
8 or exposure to hazardous wastes; and
9 (c) To assure that adequate resources will be available to clean

10 up imminent and ancient hazardous waste spills and releases.

1 SECTION 2. Section 2 of chapter 2IC of the General Laws as
2 appearing in section of chapter 704 of the acts of 1979 is hereby
3 amended by inserting after the first paragraph the following defini-
-4 tions:
5 “Act of God”, an unanticipated grave natural disaster or other
6 natural phenomenon of an exceptional, inevitable, and irresistible
7 character the effects of which could not have been prevented or
8 avoided by the excercise of due care or foresight. A natural
9 disaster is unanticipated when it is of a type totally unexpected,

10 given the area, the season, and the past history of conditions.
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I I “Administrator”, the chief executive of the Hazardous Waste
12 Compensation Fund;
13 “barrel”, forty-two United States gallons at sixty degrees
14 Fahrenheit;
15 “Fund”, the Massachusetts Hazardous Waste Compensation
16 Fund;
17 “guarantor”, the person who insures the owner or operator ofa
18 hazardous waste facility against liability he may incur in operating
19 that facility.

1 SECTION 3. Chapter 21C of the General Laws is hereby
2 amended by adding after section 2, added by section 2of chapter
3 704 of the acts of 1979, the following section:
4 Section 2A. For the purposes of this act, the General Court
5 hereby finds and declares that the manufacture, use, transporta-
-6 tion, treatment, storage, disposal and release of hazardous sub-
-7 stances are abnormally dangerous activities.

1 SECTION 4. Chapter 21C of the Federal Laws is hereby
2 amended by adding after section 14, added by section 14of chapter
3 704 of the acts of 1979, the following sections:
4 Section 15. (a) Except where the person otherwise liable under
5 this section can prove that a discharge, release or disposal was
6 caused solely by an act of God or an act of war, and notwithstand-
-7 ing any other provision or rule of law—-
8 (1) the owner or operator of a vessel or facility.
9 (2) any person who at the time of disposal or release of any

10 hazardous substance, owned or operated any facility or site at
I I which such hazardous substances are disposed of;
12 (3) any person who by contract, agreement, or otherwise ar-
-13 ranged for disposal, treatment, or transport for disposal or treat-
-14 ment by any other party or entity of hazardous substances owned
15 or possessed by such person, at facilities or sites owned or operated
16 by such other party or entity and containing such hazardous
17 substances, and
18 (4) any person who accepts any hazardous substance for trans-
-19 port to treatment or disposal facilities or other sites selected by
20 such person, from which a hazardous substance is discharged or
21 released or disposed of, shall be jointly, severally, and strictly
22 liable, without limitation by any standard of defect, unreasonable-
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ness, undue danger, or foreseeability; without regard to the degree
of risk of harm (or) the magnitude of harm likely to result from a
discharge, release or disposal; without regard to whether the activi-
ty giving rise to the discharge, release or disposal is not a matter of
common usage or is inappropriate to the places where it is carried
on; without regard to the value of the activity to the community;
and without regard to any principle of fault; for damages for
economic loss or loss due to personal injury or losses due to injury
to real or personal property and natural resources resulting from
such discharge, release or disposal.
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(b) CREATION OF A REBUTTABLE PRESUMPTION33
(1) In any proceeding for determining the causation of disease

or other personal injury arising from toxic substance pollution
pursuant to this Act, the rebuttable presumptions of subsection (c)
arise whenever there is a showing by any party that any person is
responsible for or liable for, pursuant to subsection (a) of this
section the discharge, release, or disposal of a hazardous substance
and that such hazardous substance:
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(A) became dispersed in the enviroment in such a way that the
claimant was exposed to it; and

41
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(B) is of a sort that studies have indicated may cause, at some
level of exposure (although not necessarily at the level to which
claimant was exposed), personal injury of the type claimed by the
claimant.
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(2) In connection with the creation of the rebuttable presump-
tion of causation pursuant to subsection (b) (1) of this section, the
court shall admit as relevant evidence tending to establish that the
hazardous substance identified under subsection (b) (1) (B) causes
or contributes to injury but without limitation data, information
and conclusions from appropriately conducted epidemiological
and toxicological tests available in technical literature; and expert
testimony from those familiar with the health effects and environ-
mental harm issues relevant to the case. Appropriate studies in-
clude, but are not limited to: epidemiological studies of a case-re-
port, cross-sectional, cohort, or case-control design; and toxico-
logical studies using suitable animal models, tissue culture, or
in-vitro studies relevant to the case.
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60 (c) REBUTTABLE PRESUMPTIONS A showing under

subsection (b) shall give rise to the rebuttable presumptions
that:

61
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(I) the person identified under subsection (b) (1) was responsi-
ble for or is liable for, pursuant to subsection (a) of this section, the
discharge, release or disposal of the hazardous waste at a time and
in the manner necessary to have dispersed in the environment the
hazardous waste to which claimant was exposed;
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(2) the claimant was exposed to the hazardous waste in the
manner indicated by the showing;
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70 (3) the level of hazardous waste to which claimant was exposed

is capable of causing injury or disease of the sort claimed by claim-
ant;

71
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73 (4) the hazardous waste did result in the disease or injury attrib-

uted to the hazardous waste by the showing: and74
(5) the hazardous waste for which the person is responsible or

liable is the only source of such hazardous waste to which claimant
was exposed.

75

76
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(d) BURDEN OF PROOF In any proceeding pursuant to
this Act, or initiated under this Act, for determining the causation
of disease or other personal injury arising from the discharge,
release or disposal of hazardous waste where a showing is made
giving rise to a presumption under subsection (c) of this section, the
person responsible for or liable for, pursuant to subsection (a) of
this section the discharge, release or disposal shall have the burden
of proving
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(I) that the person is not responsible for or liable for a dis-
charge, release or disposal of hazardous waste at a time or in a
manner necessary to have dispersed in the environment the hazard-
ous waste to which claimant was exposed; or
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(2) That the claimant was not exposed to the hazardous waste;90
91 or

(3) that the level of hazardous waste to which claimant was
exposed is not capable of causing injury or disease of the sort
claimed by claimant; or
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93
94

(4) that the hazardous waste did not result in the disease or
injury attributed to the hazardous waste in the showing; or

95
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(5) that the hazardous waste for which the person is responsible
or liable is not the source of such hazardous waste to which
claimant was exposed.

97
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(e) SATISFACTION OF THE BURDEN OF PROOF100
(1) Satisfaction of any one of the burdens of proof set forth in

subsections (d) (l)-(4) of this section shall establish that the
101
102
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person responsible for or liable for the discharge, release or disposal
of the hazardous waste is not liable for the disease or injury claimed
by the claimant.

103
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(2) Satisfaction of the burden of proof set forth under subsec-
tion (d) (5) of this section shall establish that the person responsible
for or liable for the discharge, release or disposal of the hazardous
waste is liable for the injury or disease experienced by the claimant
only in proportion to the percentage of the total hazardous waste
to which claimant was exposed for which said person is responsible
or liable.
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(1) (1) Except as provided in paragraph (2) of this subsection,
the liability under this section of an owner or operator or other
responsible person for each release of a hazardous substance or
incident involving release of a hazardous substance shall not
exceed

113
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(a) for any vessel which carries any hazardous substance as
cargo or residue, $l5O per gross ton, or $50,000,000 whichever is
greater;
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(B) for any other vessel, $l5O per gross ton, or $50,000,000
whichever is greater;

121
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(C) for any other facility, $50,000,000.123
124 (2) Notwithstanding the limitations in paragraph (1) of this

subsection, the liability of an owner or operator or other responsi-
ble person under this section shall be the full and total damages, if

125
126
127 (A) the release or threat of release of a hazardous substance has

the result of willful misconduct or willful negligence within the
privity or knowledge of such person, or

128
129
130 (B) the primary cause of the release was a violation (within the

privity orknowledge of such person) of applicable safety, construc-
tion, or operating standards or regulations.

131
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(g) (1) No indemnification, hold harmless, or similar agree-
ment or conveyance shall be effective to transfer from the owner or
operator of any vessel or facility or from any person who may be
liable for a release under this section, to any other person the
liability imposed under this section. Nothing in this subsection
shall bar any agreement to insure, hold harmless, or indemnify a
party to such agreement for any liability under this section,
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(2) Nothing in this chapter, including the provisions of para-
graph (I) of this subsection, shall bar a cause of action that an
owner or operator or any other person subject to liability under

140
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#

*

143 this section, or a guarantor, has or would have, by reason of
144 subrogation or otherwise against any person.
145 Section 16. THE HAZARDOUS WASTE COMPENSA-
146 TION FUND
147 (a) The Hazardous Waste Compensation Fund of the Corn-
148 monwealth of Massachusetts is hereby established as a Division of
149 the Department of Environmental Quality Engineering.
150 (b) Amounts in the Hazardous Waste Compensation Fund
151 shall be available for the purposes enumerated in Section 19 ofthis

153 (c) The fund shall consist of:
154 (1) moneys reimbursed by a discharger under any provisions of
155 this act;
156 (2) fines and punitive damages collected by the department
157 under the Hazardous Waste Management Act (M.G.L. Ch, 21C);
158 and
159 (3) fees authorized by this section.
160 (d) Upon receipt of hazardous waste, the owner or operator ofa
161 hazardous waste treatment, storage or disposal facility shall pay to
162 the fund a fee of $l.OO per barrel of waste. The fee on each barrel
163 shall be paid only once.
164 (e) At the close of the period determined by the department.
165 owners and operators of hazardous waste treatment storage or
166 disposal facilities shall submit to the department prescribed forms
167 indicating the number ofbarrels received during that period. At the
168 same time, the facility owner or operator shall pay the full amount
169 of the fee owed.
170 (0 Any owner or operator of a hazardous waste facility who
171 willfully provides false information or willfully withholds informa-
172 tion required under this section shall pay. in addition to the fee due,
173 a fine equal to twice the amount owed during the period in ques-
174 tion.
175 Section 7. MAINTENANCE OF THE FUND
176 (a) The Fund shall be maintained at 25 million dollars. Follow-
177 ing any year in which the Fund exceeds that amount, the Adminis-
178 trator may suspend the fee until either:
179 (I) the balance drops to 20 million; or
180 (2) the pending claims against the Fund exceed 50% of the
181 existing balance.
182 (b) If the Administrator determines that the claims exceed 80%

152 chapter.
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of the existing balance of the Fund, he may authorize an increase in
the fee up to $1.50 per barrel until the Fund equals 150% ol the
pending claims.

183
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(c) theAdministrator shall evaluate the amount of the fee every
three years to assure its adequacy in meeting the Fund’s require-
ments.
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Section 18. ADMINISTRATION OF THE FUND189
(a) The department shall appoint the Administrator to act as

chief executive of the Fund.
190
191

(b) The Administrator and the department are authorized to
adopt, amend, repeal, and enforce rules and regulations necessary
to implement the purposes of this Act.
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(c) The department shall make available to the public all rec-
ords, reports or information obtained from any person under this
Act. However, trade secrets shall be disclosed only to the Adminis-
trator or officers or representatives authorized by the department.
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Section 19. USES OF THE FUND199
(a) The Fund shall shall be strictly liable, without regard to

fault, for all personal injury and for all injury to real and personal
property, including but not limited to:
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(1) The cost of restoring, repairing, or replacing any real or
personal property damaged or destroyed by a release, any income
lost from the time such property is damaged to the time such
property is restored, repaired or replaced, and any reduction in
the value of such property caused by such discharge by comparison
with its value prior thereto; and
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(2) The cost of any personal injury sustained as the result of a
release, including (i) the cost of medical expenses incurred for the
diagnosis and treatment of any infirmity not otherwise compensat-
ed resulting from such release, and (ii) any loss of income, not
otherwise compensated, which is directly or indirectly attributable
to such release.
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(b) In order to receive compensation from the Hazardous Waste
Compensation Fund, a claimant must demonstrate that he has
incurred a loss or injury that falls within the provision of subsec-
tion (a) of this section, must demonstrate to a reasonable degree of
likelihood that his loss or injury was caused by hazardous wastes as
defined in Section 2, and must first seek satisfaction of his claim
including through litigation from the responsible generator, trans-
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porter, owner or operator of hazardous waste facility if he can
identify the responsible party.

222
223

(c) In the event that the Fund makes payment under subsection
(a) of this section, the recipients of such payment shall thereby
subrogate to the Fund all individual rights to such compensation.
The Fund is hereby authorized and directed to pursue such rights
to compensation against Hazardous Waste Handlers and against
such other parties as may be appropriate. The damages which may
be recovered by the fund, without regard to fault, are limited to
those provided for under section 15 of this chapter. All recoveries
or settlements achieved by the fund pursuant to this section shallbe
used to replenish the Fund.

224
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234 Payment provided under subsection (a) of this section shall in no

way be contingent upon the likelihood of success of the pursuit of
such subrogated rights, nor shall it be subject to the limitations set
foHh in section 15 (f) (i) of this chapter. Furthermore, payment
shall not be contingent upon the existence or ability to identify
parties against whom such subrogated rights might be pursued.
Payment shall be made subject only to the requirements set forth in
subsection (b) of this section and to the standard of proof set forth
in section 16 (b) of this chapter.

235
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242
243 (d) The Fund shall pay all costs of cleanup and removal of

imminent and ancient spills and releases of hazardous waste which
the department deems necessary to protect the public health, safe-
ty, welfare, or the environment.

244
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(e) The fund’s liability for claims arising from a single incident
or series of incidents shall not exceed 70% of the balance of the
Fund calculated before the deduction required by (f) of this sec-
tion. When such claims exceed this limit, the Administrator shall
distribute that portion of the fund on a pro-rated basis among
the claimants. The Administrator may promulgate regulations
establishing priorities for the payment of claims based on extreme
hardship.

(f) The Administrator shall annually designate between 209.W
and 25% of the Fund for the cleanup on inactive and/or aban-
doned hazardous waste sites.

247
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(g) The Fund shall pay all costs necessary for the administration
of this Act. The department shall determine that amount annually.

258
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(h) Moneys in the Fund not needed to meet the expected obliga-260
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tions created by this Act shall be invested by the Administrator in
some interest-bearing obligation. All interest shall credit the Fund.

261
262

Section 20. CLAIMS AND APPEALS263
(a) The department shall establish guidelines for processing

claims and awarding damages consistent with the broad purposes
of this Act.

264
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(b) The claimant may appeal the amount of this settlement to a
Board of Arbitrators, consisting of three members; one member
chosen by the Administrator, one member chosen by the claimant,
and one neutral member from the American Arbitration Associa-
tion. The Superior court may review the decision of the Board.

267
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(c) A claimant compensated by the Fund must subrogate to the
Fund all his claims against the discharger.

272
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(d) On behalf of the Fund, the Administrator shall bring an
action against the generator, transporter, owner or operator of the
hazardous waste facility, or all of the above, to recover the amount
disbursed by the Fund. The Fund may also recover all interest,
administrative and adjudicative costs, including attorney’s fees,
incurred. Any expenditures under this section shall constitute a
first priority claim and lien, paramount to ail others, upon revenue
and real property of the discharger.
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(e) Any claims for the cost of cleanup and removal or for
damages made by either the Fund or the individual claimant may
be brought directly against a guarantor.
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