
HOUSE No. 966
By Mr. Vernon of Mansfield, petition of William B. Vernon for

legislation relative to standards for justifying trial and retrial hearing
closure and record sealing. The Judiciary.

In the Year One Thousand Nine Hundred and Eighty-Three

An Ac t regarding standards for justifying trial and pretrial

HEARING CLOSURE AND RECORD SEALING.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

I SECTION 1. STATEMENT OF INTENT
2 The interests of the public, the press, and the defendant generally
3 in the maintenance of open judicial proceedings occasionally con-
-4 flict when a court decides to close a judicial proceeding to the
5 public. Although a defendant’s sixth amendment right to a fair trial
6 or some other compelling consideration may militate in favor of
7 closure, the general court finds that the interest of the public and
8 press in an open trial is so compelling that closure should not occur
9 unless the court considers other, less restrictive alternatives and

10 finds them wanting. This act sets out the procedure a trial judge
11 must follow if she or he wishes to close a trial to the press or the
12 public.

1 SECTION 2. Chapter 220 of the General Laws is hereby
2 amended by striking out section 13, as amended by section 26 of
3 chapter 319 of the acts of 1953, and inserting in place thereof the
4 following section:

6 (a) Short Title.
7 This act shall be known and may be cited as the “Trial Closure
8 Act.”
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5 Section 13.
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9 (b) Definitions
10 Unless the context clearly indicates otherwise, when used in this

I I section, the following words and phrases shall have the following
12 meanings:
13 “Closure” the exclusion of anyone other than the parties to
14 the lawsuit, their immediate families, their legal representatives,
15 witnesses who are presently testifying, and members of the court
16 from being present in the courtroom at the time of the trial or
1 7 pretrial hearing, or from observing or hearing the trial or pretrial
18 hearing in any way.
19 “Courtroom” a room authorized by the laws of the Common-

-20 wealth of Massachusetts to serve as the site of a trial or pretrial
21 hearing. A courtroom need not be in a courthouse, and it need not
22 bear the formal designation of a courtroom.
23 “Open pretrial hearing” or “open trial” a trial or pretrial
24 hearing which the court allows the press and the public to attend.
25 “Parties” —in a civil suit, the plaintiff and defendant and any
26 intervenors and, in a criminal trial, the complainant, the prosecu-
-27 tor, and the defendant.
28 "Press” reporters from newspapers and magazines of general
29 circulation, journals, wire services, radio, and television.
30 “Pretrial hearing” - a proceeding occurring in court before the
31 trial .where the judge, the defendant and the plaintiff, complainant
32 or prosecutor are present, but the jurors are not present.
33 “Public” those who are neither parties, their legal representa-
-34 tives, members of the court, or friends or relatives of a party other
35 than the prosecutor.
36 “Record” a transcript of or a document relating to the trial or
37 pretrial hearing.
38 “Third party” an individual or group other than the parties to
39 the lawsuit.
40 “Trial” a judicial examination before a judge or jury ofacivil
41 or criminal case in accordance with the laws of the commonwealth
42 of Massachusetts.
43 (c) Trials and Pretrial Hearings
44 (|) The court shall presume trials and pretrial hearings to be
45 open to the press and public.
46 (2) Either party may move for closure or to seal the record, but
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47 the burden of proof shall rest on the moving party. If the court then
48 seals the record, no person may show the record to any other
49 person until the court unseals it.
50 (3) The court may close or seal the record of only that part of the
51 trial or pretrial hearing that the court deems to deal with the
52 sensitive issue calling for closure or sealing of the record. If the
53 court decides to close a trial or pretrial hearing or to seal the record
54 because of a danger to the life, safety, or privacy of a witness or
55 party, the court may close or seal the record of only that part of the
56 trial or pretrial hearing in which the witness or party testifies to any
57 matter which would threaten the witness or party’s life or safety. If
58 danger to a party’s or witness’ privacy exists, the presiding judge
59 may, as an alternative to closure and subject to the provisions of
60 this statue, close the courtroom only to those with no direct interest
61 in the lawsuit. The court shall not construe this alternative to bar
62 the press from the courtroom. A danger to a witness’ or party’s
63 privacy exists when a reasonable person in the position of the party
64 or witness would feel severe embarassment if testimony on the issue
65 in question were given in open court.
66 (4) The court may close the courtroom or seal the record only if:
67 (i) an open trial or pretrial hearing or unsealed record would
68 endanger the life or personal safety of the witness or party; or
69 (ii) prejudicial publicity that ensues from an open trial or pretrial
70 hearing or from an unsealed record would engender publicity that
71 may endanger the defendant’s right to a fair trial; or
72 (iii) a danger to a witness’ or party’s privacy existed; or
73 (iv) a minor were involved in a case tried in juvenile court; or
74 (v) the provisions of section 16A of chapter 278 of the General
75 Laws, as amended by section sof this act, or section 38 of chapter
76 119 of the General Laws, governed the case.
77 (5) If testimony or evidence is likely to threaten the fairness of the
78 trial, the presiding judge shall first seek the voluntary cooperation
79 of the press in delaying publication of the information until the
80 impaneling of the jury or an earlier time consistent with the fair
81 administration of justice. The presiding judge may order closure
82 and record sealing only if he or she cannot obtain the voluntary
83 cooperation of the press, or if voluntary cooperation will not avert
84 the threat to the fairness of the trial.
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85 (6) The presiding judge may close a trial or pretrial hearing and
seal the record only if the information emerging from the trial or
pretrial hearing will cause a serious and imminent threat to a
legitimate government interest, and the court cannot avoid the
prejudicial effect by reasonably alternative means.

86
87
8H
89
90 (7) The presiding judge shall consider alternatives to closure or

sealing the record even if neither party has moved for or suggested
that alternative. The presiding judge shall, however, announce to
the parties that he or she is considering the alternative and shall
invite comment concerning the alternative from the parties. Third
parties may offer suggestions to the presiding judge concerning
possible alternatives. The alternatives which a judge shall consider
include but are not limitd to the following:

91
92
93
94
95
96
97
98 (i) Change of venue or continuance;
99 (ii) Severance;

100 (iii) Voir dire of jurors;
101 (iv) Allowance of additional peremptory challenges;
102 (v) Drawing jurors from other areas of the state;
103 (vi) Sequestration of the jury or the withholding of the jurors’

names and address from the press and public;104
105 (vii) Sequestration ofa witness priorto that witness’appearance;
106 (viii) Cautioning the jurors not to read about or listen to reports

of the lawsuit in the news media;107
108 (ix) New trial.
109 (8) Even where there has been no objection to closure the presid-

ing judge shall consider the rights of public access to the trial and
pretrial hearing. The court clerk shall place a notice of the court’s
intent to close the pretrial hearing or trial in the court docket and
post that notice in a prominent place in the courthouse in which the
trial or pretrial hearing will occur. Where the General Laws leave
closure to the discretion of the court, the court shall allow at least
forty-eight hours to elapse from the time of the clerk’s entry into
the court docket, until the court may conduct the closed trial or
pretrial hearing. During this forty-eight hours, members of the
public and press may submit briefs or have a part in the oral
argument concerning the legitimacy of the proposed secrecy devi-
ces. A person who would be denied entry to the courtroom shall
have standing to challlenge the restriction.
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123 (9) If the court decides to close a trial or pretrial hearingorclose
or seal the record, the presidingjudge shall write an opinion stating
his or her reasons for taking such action, and said opinion shall be
made available for public inspection.

124
125
126
127 (10) The court shall expedite appeals protesting trialand pretrial

hearings closures, and the court shall grant an automatic stay on
appeal for all trial and pretrial hearing closures and record seal-
ings.

128
129

.! 30
7.31 (II) The clerks of the Supreme J udicial Court, J uvenile Court,

Superior Court, District Court, and Housing Court, the register of
the Probate Court, and the recorder of the Land Court shall keep
and make available to the press and public a complete record of the
trial and pretrial hearing upon its completion, or earlier if consis-
tent with trial fairness, unless the General Laws mandate sealing of
the records for a longer period of time.

132
133
134
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137

SECTION 3. The second paragraph of section five of chapter
one hundred twenty three A of the General Laws, as appearing in
the Tercentenary Edition, as most recently amended by section one
of chapter six hundred forty-six of the acts of 1958, is hereby
further amended by striking out the fifth sentence and inserting in
place thereof the following sentence: The proceeding shall be
summarized in writing.
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SECTION 4. Section sixteen A of chapter two hundredseventy-
eight of the General Laws, as appearing in the Tercentenary
Edition is hereby amended by striking out, in line 8, the word
“shall” and inserting in place thereof the word; may.

7
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SECTION 5. Section sixteen B of chapter two hundredseventy-
eight of the General Laws is hereby repealed.7

SECTION 6. If any provision or clause of the section or appli-
cation thereof to any person or circumstance is held invalid, such
invalidity shall not affect other provisions or applications of this
section which can be given effect without the invalid provision or
application, and to this end the provisions of this section are
declared severable.
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