
No. 1123HOUSE
By Mr. Carey of Easthampton, petition of William A. Carey for the

establishment of a Massachusetts life and health insurers insolvency
fund. Insurance.

In the Year One Thousand Nine Hundred and Eighty-Three

An Act establishing a Massachusetts life and health insurers

INSOLVENCY FUND.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. The purpose of this act is to protect policyowners,
2 insureds, beneficiaries, annuitants, payees and assignees of life
3 insurance policies, health insurance policies, annuity contracts,
4 and supplemental contracts, subject to certain limitations against
5 failure in the performance of contractual obligations due to the
6 impairment or insolvency of the insurer issuing such policies or
7 contracts. To provide this protection, an association of insurers is
8 created to enable the guaranty of payment of benefits and of
9 continuation of coverages, members of the association are subject

10 to assessment to provide funds to carry out the purpose of this act,
1 1 and the association is authorized to assist the commissioner of
12 insurance, in the prescribed manner, in the detection and proven-
-13 tion of insurer impairments or insolvencies. This act shall be liber-
-14 ally construed to effect its purpose and shall constitute a guide to
15 the interpretation of chapter one hundred and seventy-five Fof the
16 General Laws.

1 SECTION 2. Certificate ofAuthority.
2 A. It shall be unlawful for any insurer to transact insurance
3 business in this state, as set forth in subsection bof this section,
4 without a certificate of authority from the commissioner; pro-
-5 vided, however, that this section shall not apply to:
6 (I) The lawful transaction of surplus lines insurance.

Commtmtoeaitf) of
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7 (2) The lawful transaction of reinsurance by insurers.
8 (3) Transactions in this state involving a policy lawfully soli-
-9 cited, written, and delivered outside of this slate covering only
10 subjects of insurance not resident, located, or expressly to be

1 | performed in this state at the time of issuance, and which transac-
-12 tions are subsequent to the issuance of such policy.
13 (4) Attorneys acting in the ordinary relation of attorney and
14 client in the adjustment of claims or losses.
15 (5) Transactions in this state involving group life and group
16 sickness and accident or blanket sickness and accident insurance or
17 group annuities where: (i) the master policy of such groups was
18 lawfully issued and delivered in and pursuant to the laws of a state
19 in which the insurer was authorized to do an insurance business, to
20 a group organized for purposes other than the procurement of
21 insurance, and where the policyholder is domiciled or otherwise
22 has a bona fide situs, and (ii) except for group annuities, the insurer
23 complies with (insert appropriate statutory reference to sections I
24 and 2of the NAIC Mass Marketed Life or Health Insurance Model
25 Act). The (commissioner) may require the insurer which has issued
26 such master policy to submit such information as the (commis-
-27 sioner) reasonably requires in order to determine if probable cause
28 exists to convene a hearing to determine whether the total charges
29 for the insurance to the persons insured are unreasonable in rela-
-30 tion to the benefits provided under such policy.
31 [Section 2A(5) amended by 1978 NA 1C Proceedings I.]
32 (6) Transactions in this state involving any policy of insurance
33 or annuity contract issued prior to the effective date of this act.
34 (7) Transactions in this state relative to a policy issued or to be
35 issued outside this state involving insurance on vessels, craft or
36 hulls, cargos, marine builder’s risk, marine protection and indem-
-37 nity or other risk, including strikes and war risks commonly
38 insured under ocean or wet marine forms of policy.
39 B. Any of the following acts in this state effected by mail or
40 otherwise by or on behalf of an unauthorized insurer is deemed to
41 constitute the transaction of an insurance business in this state. The
42 venue of an act committed by mail is at the point where the matter
43 transmitted by mail is delivered and takes effect. Unless otherwise
44 indicated, the term “insurer” as used in this section includes all
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45 corporations, associations, partnerships, and individuals, engaged
46 as principals in the business of insurance and also includes interin-
-47 surance exchanges and mutual benefit societies.
48 (1) The making of or proposing to make, as an insurer, an
49 insurance contract.
50 (2) The making of or proposing to make, as guarantor or surety,
51 any contract of guaranty or suretyship as a vocation and not
52 merely incidental to any other legitimate business or activity of the
53 guarantor or surety.
54 (3) The taking or receiving of any application for insurance.
55 (4) The receiving or collection of any premium, commission,
56 membership fees, assessments, dues or other consideration for any
57 insurance or any part thereof.
58 (5) The issuance or delivery of contracts of insurance to resi-
-59 dents of this state or to persons authorized to do business in this
60 state.
61 (6) Directly or indirectly acting as an agent for or otherwise
62 representing or aiding on behalf ofanother any person or insurer in
63 the solicitation, negotiation, procurement or effectuation of insu-
-64 ranee or renewals thereof or in the dissemination of information as
65 to coverage or rates, or forwarding of applications, or delivery of
66 policies or contracts, or inspection of risks, a fixing of rates or
67 investigation or adjustment of claims or losses or in the transaction
68 of matters subsequent to effectuation of the contract and arising
69 out of it, or in any other manner representing or assisting a person
70 or insurer in the transaction of insurance with respect to subjects of
71 insurance resident, located or to be performed in this state. The
72 provisions of this subsection shall not operate to prohibit full-time
73 salaried employees of a corporate insured from acting in the capac-
-74 ity of an insurance manager or buyer in placing insurance in behalf
75 of such employer.
76 (7) The transaction of any kind of insurance business specifi-

cally recognized as transacting an insurance business within the
meaning of the statutes relating to insurance

79 (8) The transacting or proposing to transact any insurance bus-
-80 iness in substance equivalent to any of the foregoing in a manner

I designed to evade the provisions of the statutes
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82 C. (1) The failure of an insurer transacting insurance business
83 in this state to obtain a certificate of authority shall not impair the
84 validity of any act or contract of such insurer and shall not prevent
85 such insurer from defending any action at law or suit in equity in
86 any court of this state, but no insurer transacting insurance
87 business in this state without a certificate of authority shall be
88 permitted to maintain an action any court of this state to enforce
89 any right, claim or demand arising out of the transaction of such
90 business until such insurer shall have obtained a certificate of
91 authority.
92 (2) In the event of failure of any such unauthorized insurer to
93 pay any claim or loss within the provisions of such insurance
94 contract, any person who assisted or in any manner aided directly
95 or indirectly in the procurement of such insurance contract shall be
96 liable to the insured for the full amount of the claim or loss in the
97 manner provided by the provisions of such insurance contract.

SECTION 3. Violation ofSection 2.I
Whenever the commissioner believes, from evidence satisfactory

to him. that any insurer is violating or about to violate the
provisions of Section 2 of this Act, the commissioner may, through
the attorney general of this state, cause a complaint to be filed in
the (insert appropriate court) to enjoin and restrain such insurer
from continuing such violation or engaging therein or doing any
act in furtherance thereof. The court shall have jurisdiction of the
proceeding and shall have the power to make and enter an order or
judgment awarding such preliminary or final injunctive relief as in
its judgment is proper.
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SECTION 4. Binding Transaction.I
A. Any act of transacting an insurance business as set forth in

Section 2 of this Act by any unauthorized insurer is equivalent to
and shall constitute an irrevocable appointment by such insurer,
binding upon him, his executor or administrator, or successor in
interest if a corporation, of the secretary of state or his successor in
office, to be the true and lawful attorney of such insurer upon
whom may be served all lawful process in any action suit or
proceeding in any court by the commissioner of insurance or by the
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"i

state and upon whom may be served any notice, order, pleading or
process in any proceeding before the commissioner of insurance
and which arises out of transacting in insurance business in this
state by any unauthorized insurer shall be signification of its
agreement that any such lawful process in such court action, suit,
or proceeding and any such notice, order, pleading, or process in
such administrative proceeding before the commissioner of insur-
ance so served shall be of the same legal force and validity as
personal service of process in this state upon such insurer.
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B. Service of process in such action shall be made by delivering
to and leaving with the secretary of state, or some person in
apparent charge of his office, two copies thereof and by payment to
the secretary of state of the fee prescribed by law. Service upon the
secretary of state as such attorney shall be service upon the
principal.

19
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25 C. The secretary of state shall forthwith forward by certified

mail one of the copies of such process or such notice, order,
pleading, or process in proceedings before the commissioner to the
defendant in such court proceeding or to whom the notice, order,
pleading, or process in such administrative proceeding is addressed
or directed at its last known principal place of business and shall
keep a record of all process so served on him which shall show the
day and hour of service. Such service is sufficient, provided:
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(1) Notice of such service and a copy of the court process or the
notice, order, pleading, or process in such administrative proceed-
ing are sent within ten days thereafter by certified mail by the
plaintiff or the plaintiff’s attorney in the court proceeding or by the
commissioner of insurance in the administrative proceeding to the
defendant in the court proceeding or to whom the notice, order,
pleading, or process in such administrative proceeding is addressed
or directed at the last known principal place of business of the
defendant in the court or administrative proceeding.
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(2) The defendant’s receipt or receipts issued by the post office
with which the letter is registered, showing the name of the sender
of the letter and the name and address of the person or insurer to
whom the letter is addressed, and an affidavit of the plaintiffor the
plaintiff’s attorney in court proceeding or of the commissioner of
insurance in administrative proceeding, showing compliance there-
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with are filed with the clerk of the court in which such action, suit,
or proceeding is pending or with the commissioner in administra-
tive proceedings, on or before the dale the defendant in the court
or administrative proceeding is required to appear or respond
thereto, or within such further time as the court or commissioner of
insurance may allow.

48
49
50
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53
D. No plaintiff shall be entitled to a judgment or a determina-

tion by default in any court or administrative proceeding in which
court process or notice, order, pleading, or process in proceeding:
before the commissioner of insurance is served under this section
until the expiration of forty-five days from the date of filing of the
affidavit of compliance.

54
55
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60 E. Nothing in this section shall limit or affect the right to serve

any process, notice, order, or demand upon any person or insurer
in any other manner now or hereafter permitted by law.

61
62

SECTION 5. Legal or Administrative Procedures.
2 A. Before any unauthorized insurer files or causes to be filed in
3 any pleading in any court action, suit or proceeding or in any
4 notice, order, pleading, or process in such administrative proceed-
5 ing before the commissioner instituted against such person or
6 insurer, by services made as provided in Section 4ofthis Act, such
7 insurer shall either;
8 (1) Deposit with the clerk of the court in which such action, suit,
9 or proceeding is pending, or with the commissioner of insurance in

10 administrative proceedings before the commissioner, cash or
11 securities, or file with such clerk or commissioner a bond with good
12 and sufficient surieties, to be approved by the clerk or commis-
13 sioner in an amount to be fixed by the court or commissioner
14 sufficient to secure the payment of any final judgment which may
15 be rendered in such action or administrative proceeding.
16 (2) Procure a certificate of authority to transact the business of
17 insurance in this state. In considering the application of an insurer
18 for a certificate of authority, for the purposes of this paragraph tin
19 commissioner need not assert the provisions of (insert sections of
20 Insurance Laws relating to retaliation) against such insurer with
21 respect to its application if he determines that such company would
22 otherwise comply with the requirements for such certificate of
23 authority.
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24 B. The commissioner of insurance, in any administrative pro-
-25 ceeding in which service is made as provided in Section 4of this
26 Act, may in his discretion, order such postponement as may be
27 necessary to afford the defendant reasonable opportunity to
28 comply with the provisions of subsection aof this section to defend
29 such action.
30 C. Nothing in subsection aof this section shall be construed to
31 prevent an unauthorized insurer from filing a motion to quash a
32 writ or to set aside service thereof made in the manner provided in
33 Section 4ofthis Act, on the ground that such unauthorized insurer
34 has not done any of the acts enumerated in Section 2of this Act.

1 SECTION 6. Enforcement and Definitions.
2 The attorney general upon request of the commissioner may
3 proceed in the court so this state or any reciprocal state to enforce
4 an order or decision in any court proceeding or in any administra-
-5 live proceeding before the commissioner of insurance.
6 A. Definition In this section;

7 (1) “Reciprocal state” means any state or territory of the United
8 States the laws of which contain procedures substantially similar to
9 those specified in this section for the enforcement of decrees or

10 orders in equity issued by courts located in other states or territo-
-1 | ries of the United States, against any insurer incorporated or
12 authorized to do business in said state or territory.
1 3 (2) “Foreign decree” means any decree or order in equity of a
14 court located in a “reciprocal state”, including a court of the United
15 States located therein, against any insurer incorporated or author-
-16 ized to do business in this state.
17 (3) “Qualified party” means a state regulatory agency acting in
18 its capacity to enforce the insurance laws of its state.

19 B. List of Reciprocal States: The insurance commissioner of
20 this state shall determine which states and territories qualify as
21 reciprocal states and shall maintain at all times an up-to-date list of
22 such states.
23 C. Filing and Status of Foreign Decrees: A copy of any for-
-24 eign decree authenticated in accordance with the statutes of this
25 state may be filed in the office of the clerk of any (insert proper
26 court) court of this state. The clerk, upon verifying with the insur-
-27 ance commissioner that the decree or order qualifies as a “foreign
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28 decree” shall treat the foreign decree in the same manner as a decree
29 of a (insert proper court) court of this stale. A foreign decree so
30 filed has the same effect and shall be deemed as a decree of a (insert
3 I proper court) court of this state, and is subject to the same proce-
-32 dures, defenses and proceedings for reopening, vacating, or staying
33 as a decree of a (insert proper court) court of this state and may be
34 enforced or satisfied in like manner.
35 D. Notice of Filing:
36 (I) At the time of the filing of the foreign decree, the attorney
37 general shall make and file with the clerk of the court an affidavit
38 setting forth the name and last known post office address of the
39 defendant.
40 (2) Promptly upon the filing of the foreign decree and the affi-
-41 davit, the clerk shall mail notice of the filing of the foreign decree to
42 the defendant at the address given and to the insurance commis-
-43 sioner of this state and shall make a note of the mailing in the
44 docket. In addition, the attorney general may mail a notice of the
45 filing of the foreign decree to the defendant and to the insurance
46 commissioner of this state and may file proof of mailing with the
47 clerk. Lack of mailing notice of filing by the clerk shall not affect
48 the enforcement proceedings if proof of mailing by the attorney
49 general has been filed.
50 (3) No execution or other process for enforcement of a foreign
51 decree filed hereunder shall issue until 30 days after the date the
52 decree is filed.
53 E. Stay:

54 (I) If the defendant shows the(insert proper court) court that an
55 appeal from the foreign decree is pending or will be taken, or that a
56 stay of execution has been granted, the court shall stay enforce-
-57 ment of the foreign decree until the appeal is concluded, the time
58 for appeal expires, or the stay of execution expires or is vacated,
59 upon proof that the defendant has furnished the security for the
60 satisfaction of the decree required by the state in which it was
61 rendered.
62 (2) If the defendant shows the (insert proper court) court any
63 ground upon which enforcement of a decree of any (insert proper
64 court) court of this state would be stayed, the court shall stay
65 enforcement of the foreign decree for an appropriate period upon
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66 requiring the same security for satisfaction of the decree which is
67 required in this state.
68 F. Fees: Any person filing a foreign decree shall pay to the
69 clerk of court (enter appropriate amount) dollars. Fees for docket-
-70 ing, transcription or other enforcement proceedings shall be as
71 provided for decrees of the (insert proper court) court.

I SECTION 7. Penalty.

2 Any unauthorized insurer who transacts any unauthorized act of
3 an insurance business as set forth in this Act may be fined not more
4 than ten thousand dollars.

I SECTION 8. Title.
2 This Act may be cited as the “Uniform Unauthorized Insurers
3 Act”.

I SECTION 9. Severability.

2 If any provision of this Act or the application thereof to any
3 person or circumstances is held invalid, such invalidity shall not
4 affect other provisions or applications of the Act which can be
5 given effect without the invalid provision and to this end the
6 provisions of this Act are declared to be severable.








