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SENATE No. 83
By Ms. Pines, a petition (accompanied by bill, Senate, No. 83) of

Lois G. Pines, L. Scott Harshbarger, Attorney General, Warren E.
Tolman and Shannon P. O’Brien for legislation relative to the protec-
tion of conscientious employees. Commerce and Labor.

In the Year One Thousand Nine Hundred and Ninety-Four

An Act to protect conscientious employees.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 Chapter 149 of the General Laws, as appearing in the 1992
2 Official Edition, is hereby amended by inserting after section 184
3 the following:
4 Section 185. (a) As used in this section, the following words
5 shall have the following meanings;
6 (1) “Employee,” any individual who performs services for and
7 under the control and direction of an employer for wages or other
8 remuneration.
9 (2) “Employer,” any individual, partnership, association, corpo-

-10 ration, firm, or any person or group of persons that hires employ-
-11 ees, including any agency or political subdivision of the common-
-12 wealth, including but not limited to cities, towns, counties and
13 regional school districts, or any authority, commission, board or
14 instrumentality thereof, and any individual, partnership, associa-
-15 tion, corporation, firm or any person or group of persons acting
16 directly or indirectly on behalf of or in the interest of any employ-
-17 er with the employer’s consent.
18 (3) “Public Body,” (A) the United States Congress, any state
19 legislature, including the general court, or any popularly elected
20 local government body, or any member or employee thereof;
21 (B) any federal, state, or local judiciary, or any member or
22 employee thereof, or any grand or petit jury; (C) any federal, state
23 or local regulatory, administrative, or public agency or authority,
24 or instrumentality thereof; (D) any federal, state, or local law
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25 enforcement agency, prosecutorial office, or police or peace offi-
-26 cer; or (E) any division, board, bureau, office, committee or com-
-27 mission of any of the public bodies described in this subsection.
28 (4) “Supervisor,” any individual to whom an employer has
29 given the authority to direct and control the work performance of
30 the affected employee, who has authority to take corrective action
31 regarding the violation of the law, rule or regulation of which the
32 employee complains, or who has been designated by the employer
33 on the notice required under subsection (f).
34 (5) “Retaliatory Action,” the discharge, suspension or demotion
35 of an employee, or other adverse employment action taken against
36 an employee in the terms and conditions of employment.
37 (b) An employer shall not take any retaliatory action against an
38 employee because the employee does any of the following:
39 (1) Discloses, or threatens to disclose to a supervisor or to a
40 public body an activity, policy or practice of the employer, or of
41 another employer with whom the employee’s employer has a busi-
-42 ness relationship, that the employee reasonably believes is in vio-
-43 lation of a law, or a rule or regulation promulgated pursuant to
44 law, or which the employee reasonably believes poses a risk to
45 public health, safety or the environment;
46 (2) Provides information to, or testifies before, any public body
47 conducting an investigation, hearing or inquiry into any violation
48 of law, or a rule or regulation promulgated pursuant to law, or
49 activity, policy or practice which the employee reasonably
50 believes poses a risk to public health, safety or the environment
51 by the employer, or by another employer with whom the employ-
-52 ee’s employer has a business relationship; or
53 (3) Objects to, or refuses to participate in any activity, policy or
54 practice which the employee reasonably believes is in violation of
55 a law, or a rule or regulation promulgated pursuant to law, or
56 which the employee reasonably believes poses a risk to public
57 health, safety or the environment.
58 (c)(1) Except as provided in paragraph (2), the protection
59 against retaliatory action provided by subsection (b)(1) shall not
60 apply to an employee who makes a disclosure to a public body
61 unless the employee has brought the activity, policy or practice in
62 violation of a law, or a rule or regulation promulgated pursuant to
63 law, or which the employee reasonably believes poses a risk to
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64 public health, safety or the environment, to the attention of a
65 supervisor of the employee by written notice and has afforded the
66 employer a reasonable opportunity to correct the activity, policy
67 or practice.
68 (2) An employee is not required to comply with paragraph (1)
69 if he: (A) is reasonably certain that the activity, policy or practice
70 is known to one or more supervisors of the employer and the situ-
-71 ation is emergency in nature; (B) reasonably fears physical harm
72 as a result of the disclosure provided; or (C) makes the disclosure
73 to a public body as defined in clause (B) or (D) of the definition
74 for “public body” in subsection (a) for the purpose of providing
75 evidence of what the employee reasonably believes to be a crime.
76 (d) Any employee or former employee aggrieved of a violation
77 of this section may, within two years, institute a civil action in the
78 superior court. Any party to said action shall be entitled to claim a
79 jury trial. All remedies available in common law tort actions shall
80 be available to prevailing plaintiffs. These remedies are in addi-
-81 tion to any legal or equitable relief provided herein. The court
82 may;
83 (1) issue temporary restraining orders or preliminary or perma-
-84 nent injunctions to restrain continued violation of this section; (2)
85 reinstate the employee to the same position held before the retalia-
-86 tory action, or to an equivalent position; (3) reinstate full fringe
87 benefits and seniority rights to the employee; (4) compensate the
88 employee for three times the lost wages, benefits and other remu-
-89 neration, and interest thereon; and (5) order payment by the
90 employer of reasonable costs, and attorneys’ fees.
91 (e)(1) Except as provided in paragraph (2), in any action
92 brought by an employee under subsection (d), in any action
93 brought by an employee under subsection (d), if the court finds
94 said action was without basis in law or in fact, the court may
95 award reasonable attorney’s fees and court costs to the employer.
96 (2) An employee shall not be assessed attorneys’ fees under
97 paragraph (1) if, after exercising reasonable and diligent efforts
98 after filing a suit, the employee moves to dismiss the action
99 against the employer, or files a notice agreeing to a voluntary dis-

-100 missal, within a reasonable time after determining that the
101 employer would not be found liable for damages.
102 (f) Whenever he believes it to be in the public interest, the
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103 attorney general may bring an action in the name of the comon-
-104 wealth against any employer violating subsections (b) or (h) of
105 this section. Such an action may be brought in the superior court,
106 and any party thereto may claim a trial by jury. In any such
107 action, in addition to the remedies the court may provide in accor-
-108 dance with subsection (d), the court may require the employer to
109 pay to the commonwealth a civil penalty of not more than ten
110 thousand dollars for each such violation, as well as the cost of
111 reasonable attorneys’ fees and expert witness fees.
112 (g) Nothing in this section shall be deemed to diminish the
113 rights, privileges, or remedies of any employee under any other
114 federal or state law or regulation, or under any collective bargain-
-115 ing agreement or employment contract; except that the institution
115 of a private action in accordance with subsection (d) shall be
116 deemed a waiver by the plaintiff of the rights and remedies avail-
-117 able to him, for the actions of the employer, under any other con-
-118 tract, collective bargaining agreement, state law, rule or regula-
-119 tion, or under the common law.
120 (h) An employer shall conspicuously display notices reason-
-121 ably designed to inform its employees of their protection and
122 obligations under this section, and use other appropriate means to
123 keep its employees so informed. Each notice posted pursuant to
124 this subsection shall include the name of the person or persons the
125 employer has designated to receive written notifications pursuant
126 to subsection (c). Any employer who violates this subsection shall
127 be punished by a fine of not less than two hundred and fifty dol-
-128 lars nor more than two thousand five hundred dollars. This sub-
-129 section shall be enforced by the attorney general.
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