
HOUSE No. 51
Accompanying the fifteenth recommendation of the Executive

Office of Consumer Affairs and Business Regulation (House, No. 36).
Insurance.

In the Year One Thousand Nine Hundred and Ninety-Five,

An Act to make technical corrections to the insurance statutes.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority ofthe same, asfollows:

1 SECTION 1. Chapter 175 is hereby amended by inserting the

3 Section 638. Notwithstanding any other provision of law, a
4 domestic insurance company may deposit, or arrange for the
5 deposit of, securities held in or purchased for its general account
6 and its separate accounts in a clearing corporation of the Federal
7 Reserve book-entry system. When securities are deposited with a
8 clearing corporation, certificates representing securities of the
9 same class of the same issuer may be merged and held in bulk in

10 the name of the nominee of such clearing corporation with any
11 other securities deposited with such clearing corporation by any
12 person, regardless of the ownership of such securities, and certifi-
-13 cates representing securities of small denominations. The records
14 of any member bank through which an insurance company holds
15 securities in the Federal Reserve book-entry system, and the
16 records of any custodian banks through which an insurance com-
-17 pany holds securities in a clearing corporation, shall at all times
18 show that such securities are held for such insurance company and
19 for which accounts thereof. Ownership of, and other interest in,

20 such securities may be transferred by bookkeeping entry on the
21 books of such clearing corporation or in the Federal Reserve
22 book-entry system without, in either case, physical delivery of
23 certificates representing such securities. The Commissioner is
24 authorized to promulgate rules and regulations governing the
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2 following section:
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25 deposit by insurance companies of securities with clearing corpo-
-26 rations and in the Federal Reserve book-entry system. For
27 purposes of this section, the term;

28 (a) “Clearing corporation” means a corporation as defined in
29 Section 8-103(3) of chapter one hundred six, except that with
30 respect to securities issued by institutions organized or existing
31 under the laws of a foreign country as a condition of doing busi-
-32 ness therein, “clearing corporation” may include a corporation
33 which is organized or existing under the laws of any foreign coun-
-34 try and is legally qualified under such laws to effect transactions
35 in securities by computerized book-entry.
36 (b) “Direct participant” means a bank or trust company or other
37 institution which maintains an account in its name in a clearing
38 corporation and through which an insurance company participates
39 in a clearing corporation.
40 (c) “Federal Reserve book-entry system” means the computer-
-41 ized systems sponsored by the United States Department of the
42 Treasury and certain agencies and instrumentalities of the United
43 States for holding and transferring securities of the United States
44 government and such agencies and instrumentalities, respectively,
45 in Federal Reserve Banks through banks which are members of
46 the Federal Reserve System or which otherwise have access to
47 such computerized systems.
48 (d) “Member bank” means a national bank, state bank or trust
49 company which is a member of the Federal Reserve System and
50 through which an insurance company participates in the Federal
51 Reserve book-entry system.
52 (e) “Securities” mean instruments as defined in Section 8-
53 102(1) of chapter one hundred six.

1 SECTION 2. Section 63 of Chapter 175 is amended by insert-

2 ing therein a new last paragraph as follows:
3 The securities of any company may be deposited with a clear-
-4 ing corporation or held in the Federal Reserve book-entry system
5 in accordance with section sixty-three B. Securities deposited with
6 a clearing corporation or held in the Federal Reserve book-entry
7 system that are used to meet the deposit requirements set forth in
8 section one hundred fifty-five shall be under the control of the
9 commissioner and shall not be withdrawn by the insurance com-
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10 pany without the approval of the commissioner. Any insurance
11 company holding securities in such manner shall provide to the
12 commissioner evidence issued by its custodian or member bank
13 through which such insurance company has deposited such securi-
-14 ties in a clearing corporation or through which such securities are
15 held in the Federal Reserve book-entry system, respectively, in
16 order to establish that the securities are actually recorded in an
17 account in the name of the custodian or other direct participant or
18 member bank, and evidence that the records of the custodian,
19 other direct participant or member bank reflect that such securities
20 are held subject to the order of the commissioner.

1 SECTION 3. Section 155 of Chapter 175 is amended by insert-
-2 ing the following paragraph after the second paragraph thereof:
3 Securities eligible for deposit hereunder may be deposited with
4 a clearing corporation or held in the Federal Reserve book-entry
5 system in accordance with section sixty-three B. Securities
6 deposited with a clearing corporation or held in the Federal
7 Reserve book-entry system that are used to meet the deposit
8 requirements under the insurance laws of the Commonwealth
9 shall be under the control of the commissioner and shall not be

10 withdrawn by the insurance company without the approval of the
11 commissioner. Any insurance company holding such securities in
12 such manner shall provide to the commissioner evidence issued by
13 its custodian or a member bank through which such insurance
14 company has deposited securities with a clearing corporation or
15 held in the Federal Reserve book-entry system, respectively, in
16 order to establish that the securities are actually recorded in an
17 account in the name of the custodian or other direct participant or
18 member bank, and evidence that the records of the custodian,
19 other direct participant or member bank reflect that such securities
20 are held subject to the order of the commissioner.

1 SECTION 4. MGL Chapter 175, section 20A, as added by
2 Section 18 of Chapter 226 of the Acts of 1993, is amended by
3 striking subsection 1 and inserting in place thereof the following;
4 (1) Credit for reinsurance shall be allowed a domestic ceding
5 insurer as either an asset or a deduction from liability on account
6 of the reinsurance ceded only when the reinsurer meets the
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7 requirements of paragraph (A), (B) or (C). If meeting the require-
-8 ments of paragraph (C) or (D), the requirements of paragraph (E)
9 shall also be met.

10 (A) Credit shall be allowed when the reinsurance is ceded to an
11 assuming insurer which is licensed; (i) to issue policies in the
12 commonwealth covering risks of the same kinds as those rein-
-13 sured, or (ii) to reinsure in the commonwealth risks of the same
14 kinds as those reinsured.
15 (B) Credit shall be allowed when the reinsurance is ceded to an
16 assuming insurer which is domiciled and licensed in, or in the
17 case of a United States branch of an alien assuming insurer is
18 entered through, a state which employs standards regarding credit
19 for reinsurance substantially similar to those applicable under this
20 section and the assuming insurer or United States branch of an
21 alien assuming insurer:
22 (i) maintains a surplus as regards policyholders in an amount
23 not less than twenty million dollars; and (ii) submits to the author-
-24 ity of the commonwealth to examine its books and records; pro-
-25 vided, however, that the requirement of clause (i) of paragraph (B)
26 does not apply to reinsurance ceded and assumed pursuant to
27 pooling arrangements among insurers in the same holding
28 company system.
29 (C) (i) Credit shall be allowed when the reinsurance is ceded to
30 an assuming insurer which maintains a trust fund in a qualified
31 United States financial institution, as defined in paragraph (B) of
32 subsection 3 for the payment of the valid claims of its United
33 States policyholders and ceding insurers, their assigns and succes-
-34 sors in interest. The assuming insurer shall report annually to the
35 commissioner information substantially the same as that required
36 to be reported on the National Association of Insurance
37 Commissioners Annual Statement form by licensed insurers to

38 enable the commissioner to determine the sufficiency of the trust
39 fund. In the case of a single assuming insurer, the trust shall con-
-40 sist of a trustee account representing the assuming insurer’s liabil-
-41 ities attributable to business written in the United States and, in
42 addition, the assuming insurer shall maintain a trustee surplus of
43 not less than fifty million dollars. In the case of a group including
44 incorporated and individual unincorporated underwriters, the trust
45 shall consist of a trustee account representing the group’s liabili-



51995] HOUSE No. 51

46 ties attributable to business written in the United States and, in
47 addition, the group shall maintain a trustee surplus of which one
48 hundred million dollars shall be held jointly for the benefit of
49 United States ceding insurers of any member of the group; the
50 incorporated members of the group shall not be engaged in any
51 business other than underwriting as a member of the group and
52 shall be subject to the same level of solvency regulation and con-
-53 trol by the group’s domiciliary regulator as are the unincorporated
54 members; and the group shall make available to the commissioner
55 an annual certification of the solvency of each underwriter by the
56 group’s domiciliary regulator and its independent public accoun-
-57 tants.
58 (ii) In the case of a group of incorporated insurers under com-
-59 mon administration which complies with the filing requirements
60 contained in the previous subparagraph, and which has continu-
-61 ously transacted an insurance business outside the United States
62 for at least three years, and submits to the commonwealth’s
63 authority to examine its books and records and bears the expense
64 of the examination, and which has aggregate policyholders’ sur-
-65 plus of ten billion dollars; the trust shall be in an amount equal to
66 the group’s several liabilities attributable to business ceded by
67 United States ceding insurers to any member of the group pur-
-68 suant to reinsurance contracts issued in the name of such group;
69 plus the group shall maintain a joint trusteed surplus of which one
70 hundred million dollars shall be held jointly for the benefit of
71 United States ceding insurers of any member of the group as addi-
-72 tional security for any such liabilities, and each member of the
73 group shall make available to the commissioner an annual certifi-
-74 cation of the member’s solvency by the member’s domiciliary
75 regulator and its independent public accountant.
76 (iii) Such trust shall be established in a form approved by the
77 commissioner. The trust instrument shall provide that contested
78 claims shall be valid and enforceable upon the final order of any
79 court of competent jurisdiction in the United States. The trust
80 shall vest legal title to its assets in the trustees of the trust for its
81 United States policyholders and ceding insurers, their assigns and
82 successors in interest. The trust and the assuming insurer shall be
83 subject to examination as determined by the commissioner. The
84 trust described herein must remain in effect for as long as the
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85 assuming insurer shall have outstanding obligations due under the
reinsurance agreements subject to the trust.86

(iv) No later than February twenty-eighth of each year the
trustees of the trust shall report to the commissioner in writing
setting forth the balance of the trust and listing the trust’s invest-
ments at the preceding year end and shall certify the date of termi-
nation of the trust, if so planned, or certify that the trust shall not
expire prior to the next following December thirty-first.

87
88
89
90
91
92
93 (D) Credit shall be allowed when the reinsurance is ceded to an

assuming insurer not meeting the requirements of paragraph (A),
(B), or (C) but only with respect to the insurance ofrisks located
in jurisdictions where such reinsurance is required by applicable
law or regulation of that jurisdiction.

94
95
96
97

(E) If the assuming insurer is not licensed to transact insurance
or reinsurance in the commonwealth, the credit permitted by para-
graphs (B) and (C) shall not be allowed unless the assuming insur-
er agrees in the reinsurance agreements:

98
99

100
101

(i) That in the event of the failure of the assuming insurer to
perform its obligations under the terms of the reinsurance agree-
ment, the assuming insurer, at the request of the ceding insurer,
shall submit to the jurisdiction of an alternative dispute resolution
panel or any court of competent jurisdiction in any state of the
United States, will comply with all requirements necessary to give
such panel or court jurisdiction, and will abide by the final deci-
sion of such panel or court or of any appellate court in the event
of an appeal of a decision by such panel or court; and (ii) To des-
ignate the commissioner or a designated attorney as its true and
lawful attorney upon whom may be served any lawful process in
any action, suit or proceeding instituted by or on behalf of the
ceding company.

102
103
104
105
106
107
108
109
110
11l
112
113
114

This provision is not intended to conflict with or override the
obligation of the parties to a reinsurance agreement to arbitrate
their disputes, if such an obligation is created in the agreement.

115
116
117

SECTION 5. MGL c. 175, Section 12 is amended by striking
subsections 3 and 4 and inserting in place thereof the following:2

3. For the indemnity portion of both workers’ compensation
death claims and workers’ compensation claims in which incapac-
ity for work resulting from the injury is both permanent and total,

3
4
5
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6 under policies written more than three years prior to said date, the
7 reserves shall be not less than the present value at four percent
8 interest of the determined and estimated future payments. Unless
9 otherwise determined by the commissioner, all other compensa-

-10 tion reserves shall be not less than the determined and estimated
11 future payments.
12 4. For all compensation claims under policies written in the
13 three years immediately proceeding said date, the said reserve
14 shall be sixty-five percent of earned compensation premiums of
15 each of the said three years, less all loss and loss adjustment
16 expense payment made in connection with such claims under poli-
-17 cies written in the corresponding years; but in any event, unless
18 otherwise determined by the commissioner, the reserves shall not
19 be less than the sum of (1) the present value at four percent inter-

-20 est of the determined and estimated future payments of the indem-
-21 nity portion of both workers’ compensation death claims and
22 workers’ compensation claims in which incapacity for work
23 resulting from the injury is both permanent and total plus (2) the
24 determined and estimated future payment of the medical portion
25 of such claims and (3) the determined and future payments of all
26 other claims.

1 SECTION 6. Chapter 175 of the General Laws is hereby
2 amended by inserting immediately after section 208, as appearing
3 in the 1992 Official Edition, the following four sections:
4 Section 209. Sections two hundred and nine through two hun-
-5 dred and nine C may be cited as the Disclosure of Material
6 Transactions Act.
7 Section 209A. (1). Every insurer domiciled in this common-
-8 wealth shall file a report with the commissioner disclosing
9 material acquisitions and material dispositions of assets or material

10 nonrenewals, cancellations or revisions of ceded reinsurance
11 agreements unless such acquisitions and dispositions of assets or
12 material nonrenewals, cancellations or revisions of ceded reinsur-
-13 ance agreements have been submitted to the commissioner for
14 review, approval or information purposes. This report shall be
15 filed within fifteen days after the end of the calendar month in
16 which any of the foregoing transactions occur. One complete copy
17 of the report, including any exhibits or other attachments filed as
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18 part thereof, shall be filed with the National Association of
19 Insurance Commissioners.
20 (2) Notwithstanding any other provision of the General Laws,
21 including clause twenty-sixth of section seven of chapter four and
22 chapter sixty-six, all reports obtained by or disclosed to the com-
-23 missioner pursuant to sections two hundred and nine through two
24 hundred and nine C, inclusive, shall be given confidential treat-
-25 ment and shall not be subject to subpoena and shall not be made
26 public by the commissioner, the National Association of Insurance
27 Commissioners, or any other person, except to insurance depart-
-28 ments of other states, without prior written consent of the insurer
29 to which it pertains, unless the commissioner, after giving the
30 insurer who would be affected thereby, notice and an opportunity
31 to be heard, determines that the interest of policyholders, share-
-32 holders or the public will be served by the publication thereof in
33 which event the commissioner may publish all or any part thereof
34 in such manner as the commissioner may deem appropriate.
35 Section 2098. (1) No acquisitions or dispositions of assets need
36 be reported pursuant to section two hundred and nine A if the
37 acquisitions or dispositions are not material. For purposes of sec-
-38 tions two hundred and nine through two hundred and nine C,
39 inclusive, a material acquisition, or the aggregate of any series of
40 related acquisitions during any thirty-day period, or a material dis-
-41 position, or the aggregate of any series of related dispositions dur-
-42 ing any thirty day period, is one that is non-recurring and not in
43 the ordinary course of business and involves more than five per-
-44 cent of the reporting insurer’s total admitted assets as reported in
45 its most recent statement filed with the commissioner pursuant to
46 section twenty-five.
47 (2) Asset acquisitions subject to sections two hundred and nine
48 through two hundred and nine C, inclusive, include every material
49 purchase, lease, exchange, merger, consolidation, succession, or
50 other acquisition other than the construction or development of
51 real property by or for the reporting insurer or the acquisition of
52 materials for such purpose. Asset dispositions subject to sections
53 two hundred and nine through two hundred and nine C, inclusive,
54 include every material sale, lease, exchange, merger, consolida-
-55 tion, mortgage, hypothecation, assignment, whether such assign-
-56 ment is for the benefit of creditors or otherwise, abandonment,
57 destruction, or other disposition.
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58 (3) The following information is required to be disclosed in any
59 report of a material acquisition or disposition of assets:
60 (a) Date of the transaction;
61 (b) Manner of acquisition or disposition;
62 (c) Description of the assets involved;
63 (d) Nature and amount of the consideration given or received;
64 (e) Purpose of, or reason for, the transaction;
65 (f) Manner by which the amount of consideration was deter-
-66 mined;
67 (g) Gain or loss recognized or realized as a result of the trans-
-68 action; and
69 (h) Name(s) of the person(s) from whom the assets were
70 acquired or to whom they were disposed.
71 Insurers are required to report material acquisitions and mated -

72 al dispositions on a non-consolidated basis unless the insurer is
73 part of a consolidated group of insurers which utilizes a pooling
74 arrangement or one hundred percent reinsurance agreement that
75 affects the solvency and integrity of the insurer’s reserves and
76 such insurer ceded substantially all of its direct and assumed busi-
-77 ness to the pool. An insurer is deemed to have ceded substantially
78 all of its direct and assumed business to a pool if the insurer has
79 less than one million dollars total direct plus assumed written pre-
-80 miums during a calendar year that are not subject to a pooling
81 arrangement and the net income of the business not subject to the
82 pooling arrangement represents less than five percent of the insur-
-83 er’s capital and surplus.
84 Section 209C. (1) No nonrenewals, cancellations or revisions of
85 ceded reinsurance agreements need be reported pursuant to sec-
-86 tion two hundred and nine A if the nonrenewals, cancellations or
87 revisions are not material. For purposes of sections two hundred
88 and nine through two hundred and nine C, inclusive, material non-
-89 renewal, cancellation or revision is one that affects for property
90 and casualty business, including accident and sickness business
91 when written as such, more than fifty percent of an insurer’s
92 ceded written premium, or for life, annuity and accident and sick-
-93 ness business, more than fifty percent of the total reserve credit
94 taken for business ceded, on an annualized business as indicated
95 in the insurer’s most recently filed statement filed with the com-
-96 missioner pursuant to section twenty-five; provided, however, that
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no filing is required if the insurer’s ceded written premium or the
total reserve credit taken for business ceded represents, on an
annualized basis, less than ten percent of direct plus assumed writ-
ten premium or ten percent of the statutory reserve requirement
prior to any cession, respectively.

97
98
99

100
101

(2) Subject to the criteria in subsection one above, a report is to
be filed without regard to which party has initiated the non-
renewal, cancellation or revision of ceded reinsurance whenever
one or more of the following conditions exist:

102
103
104
105

(a) The entire cession has been cancelled, non-renewed or
revised and ceded indemnity and loss adjustment expense reserves
after any non-renewal, cancellation or revision represent less than
fifty percent of the comparable reserves that would have been
ceded had the non-renewal, cancellation or revision not occurred;

106
107
108
109
no

(b) An authorized or accredited reinsurer has been replaced on
an existing cession by an unauthorized reinsurer; or

112
113

(c) Collateral requirements previously established for unautho-
rized reinsurers have been reduced with respect to one or more
unauthorized reinsurers currently participating in an existing ces-
sion.

114
115
116
117

Subject to the materiality criteria, for purposes of paragraphs
(b) and (c) above, a report shall be filed if the result of the revi-
sion affects more than ten percent of the cession.

118
119
120

(3) The following information is required to be disclosed in any
report of a material non-renewal, cancellation or revision of ceded
reinsurance agreements:

121
122
123

(a) Effective date of the non-renewal, cancellation or revision;124
(b) The description of the transaction with an identification of

the initiator thereof;
125
126

(c) Purpose of, or reason for, the transaction; and127
(d) If applicable, the identity of the replacement reinsurers.128
Insurers are required to report all material nonrenewals, cancel-

lations or revisions of ceded reinsurance agreements on a non-
consolidated basis unless the insurer is part of a consolidated
group of insurers which utilizes a pooling arrangement or one
hundred percent reinsurance agreement that affects the solvency
and integrity of the insurer’s reserves and the insurer ceded sub-
stantially all of its direct and assumed business to the pool. An
insurer is deemed to have ceded substantially all of its direct and

129
130
131
132
133
134
135
136
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137 assumed business to a pool if the insurer has less than one million
138 dollars total direct plus assumed written premiums during a calen-
-139 dar year that are not subject to a pooling arrangement and the net
140 income of the business not subject to the pooling arrangement rep-
-141 resents less than five percent of the insurer’s capital and surplus.
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