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In the Year One Thousand Nine Hundred and Ninety-Five

An Act relative to administrative penalties.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 Chapter 1328 is hereby amended by adding at the end thereof
2 the following three new sections:
3 Section 16. The Department may assess civil administrative
4 penalties, in accordance with regulations adopted by
5 the Department, on any person who fails to comply with any pro-
-6 visions of any regulation, order, license or approval issued or
7 adopted by the Department pursuant to this chapter. The
8 Department shall provide the person with written notice of the
9 non-compliance and an opportunity for compliance prior to

10 assessment of a penalty, unless the non-compliance (I) was not an
11 isolated incident and the person had received prior notice of
12 failure to comply with the same law on at least one occasion
13 within the past five years; (2) was willful or negligent and not the
14 result of error; or (3) resulted in an impact or potential impact to
15 public health or the environment.
16 This penalty shall be assessed in lieu of any other civil penalty
17 otherwise provided for by law,
18 Section 17. Notice of assessment of penalties pursuant to sec-
-19 tion 16 shall be made by service in hand, or by certified mail,
20 return receipt requested and shall include a statement of the facts
21 of the alleged acts or omission, citation to the statute, regulation,
22 order, license or approval which has not been complied with as a
23 result of the act or omission, the amount of the administrative
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24 penalty the Department seeks to assess for each act or omission,
25 the date the penalty shall be due upon finality, a statement of the
26 persons right to an adjudicatory hearing, pursuant to chapter 30A,
27 regarding the assessment, a statement of the actions the person
28 must take in order to avoid waiving the right to a hearing, and the
29 manner of acceptable payment if an election to waive a hearing
30 is made.
31 A person shall be deemed to have waived all right to an adjudi-
-32 catory hearing unless, within twenty one days of the date of the
33 Department’s notice, a written notice of a request for an adjudica-
-34 tory hearing and statement denying the occurrence of the acts or
35 omissions alleged by the Department in the notice, or a statement
36 asserting that the amount of the penalty assessed by the
37 Department is excessive. In the event that a request for a hearing
38 is not received in accordance with this section, the proposed
39 administrative penalty shall become final and payment shall be
40 due in accordance with the notice.
41 Section 18. In determining the amount of each civil administra-
-42 tive penalty, the Department’s considerations may include, but
43 shall not be limited to, the following: the actual or potential
44 impact on public health or the environment; actual or potential
45 damages suffered or costs incurred by any person as a result; steps
46 taken to prevent, come into compliance, and mitigate the harms or
47 potential harms; previous.non-compliance history. The epartment
48 may also consider the effect of the assessment on the person and
49 the potential for deterring future non-compliance; encouraging
50 compliance by making it less costly than non-compliance;
51 the financial condition of the person; and the public interest in
52 ensuring future compliance.
53 The minimum civil administrative penalty for a violation of
54 chapter 1328 or the regulations promulgated thereunder shall be
55 one hundred dollars and the maximum penalty shall not exceed
56 twenty-five thousand dollars per day for each violation.
57 C.132A is hereby amended by adding at the following three
58 new sections:
59 Section I IF. The Department may assess civil administrative
60 penalties, in accordance with regulations adopted by the
61 Department, on any person who fails to comply with any provi-
-62 sions of any agricultural preservation restriction acquired by the
63 Department pursuant to this chapter. The Department shall pro-
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64 vide the person with written notice of the non-compliance and an
65 opportunity for compliance prior to assessment of a penalty,
66 unless the non-compliance (1) was not an isolated incident and the
67 person had received prior notice of failure to comply with the
68 same law on at least one occasion within the past five years; (2)
69 was willful or negligent and not the result of error; or (3) resulted
70 in an impact or potential impact to public health or the environ-
-71 ment. This penalty shall be assessed in lieu of any other civil
72 penalty otherwise provided for by law.
73 Section 11G. Notice of assessment of penalties pursuant to sec-
-74 tion lIF shall be made by service in hand, or by certified mail,
75 return receipt requested and shall include a statement of the facts
76 of the alleged acts or omission, citation to the statute, regulation,
77 order, license or approval which has not been complied with as a
78 result of the act or omission, the amount of the administrative
79 penalty the Department seeks to assess for each act or omission,
80 the date the penalty shall be due upon finality, a statement of the
81 persons right to an adjudicatory hearing, pursuant to chapter 30A,
82 regarding the assessment, a statement of the actions the person
83 must take in order to avoid waiving the right to a hearing, and the
84 manner of acceptable payment if an election to waive a hearing
85 is made.
86 A person shall be deemed to have waived all right to an adjudi-
-87 catory hearing unless, within twenty-one days of the date of the
88 Department’s notice, a written notice of a request for an adjudica-
-89 tory hearing and statement denying the occurrence of the acts or
90 omissions alleged by the Department in the notice, or a statement
91 asserting that the amount of the penalty assessed by the
92 Department is excessive. In the event that a request for a hearing
93 is not received in accordance with this section, the proposed
94 administrative penalty snail become final and payment shall be
95 due in accordance with the notice.
96 Section 11H. In determining the amount of each civil adminis-
-97 trative penalty, the Department’s considerations may include, but
98 shall not be limited to, the following: the actual or potential nega-
-99 live impact upon the preservation of the land for agricultural
100 purposes; actual or potential damages suffered or costs incurred
101 by any person as a result; steps taken to prevent, come into
102 compliance, and mitigate the harms or potential harms; previous
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103 non-compliance history. The Department may also consider
104 the effect of the assessment on the person and the potential for
105 deterring future non-compliance; encouraging compliance
106 by making it less costly than non-compliance; the financial condi-
-107 tion of the person; and the public interest in ensuring future
108 compliance.
109 The minimum civil administrative penalty for a violation of an
110 agricultural preservation restriction shall be fifty dollars and the
111 maximum penalty shall not exceed one thousand dollars per day
112 for each violation. Any penalty obtained pursuant to this chapter
113 shall be placed in the fund established for the acquisition of agri-
-114 cultural preservation restrictions and shall be made available for
115 future acquisitions.
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