No. 1136

HOUSE

By Mr. Keenan of Blandford, petition of Daniel F. Keenan relative

the forfeiture of property for persons found guilty of submitting
false Medicaid claims. The Judiciary.
to

®f)c Commontocalt!) of iflassacfjusetts
In the Year One Thousand Nine Hundred and Ninety-Five

An Act

relative to the medicaid false claims
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FORFEITURES.

Be it enacted by the Senate and House

Court assembled, and by the authority

of Representatives in General
the
of same, as follows:

Section 8. Chapter 118E, as appearing in the 1992 Official
1
Edition,
is hereby amended by adding after section 21G (and pro2
-3 posed section 21H), the following:
118E:21F. Criminal Forfeitures
4
5
(a) Property subject to criminal forfeiture. Any person con-

-6 victed of a criminal violation of this chapter shall forfeit to the
7 Commonwealth
8
1. any property constituting or derived from, or any proceeds
9 the person obtained, directly or indirectly, as the result of, such
10 violation; and
The Court, in imposing sentence on such person, shall order, in
11
12 addition to any other sentence imposed pursuant to this chapter,
13 that the person forfeit to the Commonwealth all property
14 described in this subsection.
15
(b) Meaning of the term “property.” Property subject to crimi-16 nal forfeiture under this section includes
17
1. real property; and
18
2. tangible and intangible personal property, including rights,
19 privileges, interests, claims and securities.
(c) Third party transfers. All right title and interest in property
20
described
21
in subsection (a) vests in the Commonwealth upon the
22 commission of the act giving rise to the forfeiture under this sec-23 tion. Any such property that is subsequently transferred to a per-
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24 son other than a defendant may be the subject of a special verdict

25 of forfeiture and thereafter shall be ordered forfeited to the
26 Commonwealth, unless the transferee establishes in a hearing pur-27 suant to subsection (i) that such person is a bona fide purchaser
28 for value of such property who at the time of purchase was rea-29 sonably without cause to believe that the property was subject to
30 forfeiture under this section.
31
(d) Protective orders. (1) Upon application of the
32 Commonwealth, the court may enter a restraining order or injunc-33 tion, require the execution of a satisfactory performance bond, or
34 take any other action to preserve the availability of property
35 described in subsection (a) for forfeiture under this section
(A) upon the filing of an indictment or complaint charging a
36
37 violation of this chapter for which criminal forfeiture may be
38 ordered under this section and alleging that the property with
39 respect to which the order is sought would, in the event of a con-40 viction, be subject to forfeiture under this section; or
41
(B) prior to the filing of an indictment or complaint, if, after
42 notice to persons appearing to have an interest in the property and
43 opportunity for a hearing, the court determines that
44
1. there is a substantial probability that the Commonwealth will
45 prevail on the issue of forfeiture and that failure to enter the order
46 will result in the property being destroyed, removed from the
47 jurisdiction of the court, or otherwise made unavailable for forfei-48 ture; and
49
2. the need to preserve the availability of the property through
50 the entry of the requested order outweighs the hardship on any
51 party against whom the order is to be entered:
Provided, however, that an order entered pursuant to subpara52
-53 graph (B) shall be effective for not more than ninety days, unless
54 expanded by the Court for good cause shown or unless an indict-55 ment or complaint described in subparagraph (A) has been filed.
(2) A temporary restraining order under this subsection may be
56
57 entered upon the application of the Commonwealth without notice
58 or opportunity for a hearing when an indictment or complaint has
59 not yet been filed with respect to the property, if the
60 Commonwealth demonstrates that there is probable cause to
61 believe that the property with respect to which the order is sought
62 would, in the event of a conviction, be subject to forfeiture under
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63 this section and that provision of notice will jeopardize the avail64 ability of the property for forfeiture.
65
Such a temporary order shall expire not later than ten days after

66 the date on which it is entered, unless extended for good cause
67 shown or unless the party against whom it is entered consents to
68 an extension for a longer period. A hearing requested concerning
69 an order entered under this paragraph shall be held at the earliest
70 possible time and prior to the expiration of the temporary order.
71
(3) The court may receive and consider, at a hearing held pursuant
to this subsection, evidence and information that would not
72
73 be admissible under the rules of evidence as applied at trial.
74
(e) Warrant of seizure. The Attorney General of the
75 Commonwealth may request the issuance of a warrant authorizing
76 the seizure of property subject to forfeiture under this section in
77 the same manner as provided for a search warrant. If the court
78 determines that there is probable cause to believe that the property
79 to be seized would, in the event of a conviction, be subject to for80 feiture and that an order under subsection (d) may not be suffi81 cient to assure the availability of the property for forfeiture, the
82 court shall issue a warrant authorizing the seizure of such
83
84
85
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101

property.

(f) Execution. Upon entry of an order of forfeiture under this
section, the court shall authorize the Attorney General to seize all
property ordered forfeited upon such terms and conditions as the
court shall deem proper. Following entry of an order declaring the
property forfeited, the court may, upon application of the
Commonwealth enter such appropriate restraining orders or
injunctions, require the execution of satisfactory performance
bonds, appoint receivers, conservators, appraisers, accountants or
trustees or take any other action to protect the interest of the
Commonwealth in the property ordered forfeited. Any income
accruing or derived from property ordered forfeited under this
section may be used to offset ordinary and necessary expenses to
the property which are required by law.
(g) Disposition of property. Following the seizure of property
ordered forfeited under this section, the Attorney General shall
direct the disposition of the property by sale or any other commercially feasible means, making provision for the rights of any innocent persons. Any property, right or interest not exercisable by, or
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transferrable for value to, the Commonwealth shall expire and
shall not revert to the defendant, nor shall the defendant or any
person acting on the defendant’s behalf be eligible to purchase the
forfeited property. Upon application of a person who is not the
defendant and is not acting on the defendant’s behalf, the court
may stay the sale or disposition of property pending the conclusion of any appeal of the criminal case giving rise to the forfeiture, if the applicant demonstrates that proceeding with the sale or
disposition will result in irreparable injury, loss or harm to the
applicant.
(h) Authority of the Attorney General. With respect to property
ordered forfeited under this section, the Attorney General is

authorized to
1. grant petitions for mitigation or remission of forfeiture,
restore forfeited property to victims of a violation of this chapter,
or take any other action to protect the rights of innocent persons
which is in the interest of justice and which is not inconsistent
with the provisions of this section;
2. compromise claims arising under this section;
3. direct the disposition by the Commonwealth of all property
forfeited under this section by public sale or any other commercially feasible means, making due provision for the rights of innocent persons; and
4. at his or her discretion, direct that the proceeds of the disposition or sale of property ordered forfeited under this section, be
deposited in any trust fund that is established by the United States
Congress to supplement federal and state efforts to combat health
care fraud and abuse; and
5. take appropriate measures necessary to safeguard and maintain property ordered forfeited under this section pending its disposition.
(i) Third party interests. (1) Following the entry of an order of
forfeiture under this section, the Commonwealth shall publish
notice of the order and of its intent to dispose of the property in
such manner as the Attorney General may direct.
The Commonwealth may also, to the extent practicable, provide
direct written notice to any persons alleged to have an interest in
the property as a substitute for published notice as to those persons individually notified.
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(2) Any person other than the defendant, asserting a legal interest in the property which has been ordered forfeited under this
section may, within thirty days-of the publication of notice or his
receipt of notice under paragraph (1) whichever is earlier, petition

the court for a hearing to adjudicate the validity of his alleged
interest in the property.
(3) The petition shall be signed by the petitioner under the
pains and penalties of perjury and shall set forth the nature and
extent of the petitioner’s right, title or interest in the property, the
time and circumstances of the petitioner’s acquisition of his right,
title or interest in the property, any additional facts supporting the
petitioner’s claim, and the relief sought.
(4) A hearing on the petition shall, to the extent possible, be
held within thirty days of the filing of the petition.
(5) If, after hearing, the court determines that the petitioner has
established by a preponderance of the evidence that
(A) the petitioner has a legal right, title or interest in the property, and such right, title or interest renders the order of forfeiture
invalid in whole or in part because the right, title or interest was
vested in the petitioner rather than the defendant or was superior
to any right, title or interest of the defendant at the time of the
commission of the act(s) which gave rise to the forfeiture of the
property under this section: or
(B) the petitioner is a bona fide purchaser for value of the right,
title or interest in the property and was, at the time of purchase,
without reasonable cause to believe that the property was subject
to forfeiture under this section; the court shall amend the order of
forfeiture in accordance with its determination.
(6) Following the court’s disposition of all petitions filed under
this section, or if no petitions are filed within the time period
allowed, the Commonwealth shall have clear title to the property
that is the subject of the order of forfeiture and may warrant good
title to any subsequent purchaser or transferree.
(j) Liberal construction. The provisions of this section shall be
liberally construed to effectuate its remedial purposes.
Section 9. Section 21F of Chapter 118E, as appearing in the
1992 Official Edition, is hereby amended by striking in line 1 and
the title the word “21F” and inserting the word “2IG”.
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Section 10. Section 21G of Chapter 118E, as appearing in the
1992 Official Edition, is hereby amended by striking in line 1 and
the title the word “21G” and inserting the word “21H”, and by
striking in lines 1 and 2 the words “twenty-one E” and inserting
the words “twenty-one F”,
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