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In the Year One Thousand Nine Hundred and Ninety-Five

An Act to assist redevelopment authorities and economic
DEVELOPMENT AND INDUSTRIAL CORPORATIONS TO ACQUIRE URBAN

BROWN SITES FOR BENEFICIAL REUSE OR REDEVELOPMENT.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Many urban communities within the Common-
-2 wealth contain sites are either unused or are underdeveloped as a
3 result of their classification by the Department of Environmental
4 Protection as a “disposal site” or a “location to be investigated”
5 pursuant to Chapter 21E of the General Laws because of the pres-
-6 ence of oil or hazardous materials. These so-called “urban brown
7 sites” have reduced the number of available developable sites in
8 communities that need to make use of all appropriately zoned
9 land for industrial and commercial purposes. These sites are

10 unavailable because of the cost of determining clean up, the costs
11 of actually doing the clean up and the potential liability for costs
12 that are unknown at the time of acquisition. One category of
13 particularly unnecessary costs are the legal costs associated with
14 defending an entity in the chain of title of a contaminated site
15 even if eventually the entity is found not liable under safe harbors
16 in the existing law. Furthermore often the amount of clean up
17 required under the law is more than would be necessary if a site
18 were to be limited in the kinds of redevelopment that could take
19 place on the site. This Act is designed to allow Redevelopment
20 Authorities created pursuant to Chapter 121 B of the General
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21 Laws and Economic Development and Industrial Corporations
22 created either pursuant to Chapter 121 C of the General Laws or
23 pursuant to a special acts in response to a home rule petition to
24 acquire, remediate and put to beneficial reuse or redevelopment
25 certain so-called 21E Sites that are zoned for industrial or com-
-26 mercial development.

1 SECTION 2. Any Redevelopment Authority (“Authority”)
2 or Economic Development and Industrial Corporation
3 (“Corporation”) may take by eminent domain under chapter 79 of
4 the General Laws, or acquire by purchase or otherwise, any land,
5 properties, easements or other interest in real property, public or
6 private within the municipality within which said Authority or
7 Corporation may legally operate, with the approval of the Mayor
8 and City Council or the Board of Selectmen of such municipality,
9 where said interest in real property is an interest in a “2IE Site”,

10 defined below, and where the purpose of said taking or acquisi-
!l tion is to foster the development or redevelopment of such 2IE
12 Site for industrial or commercial purposes in order to improve the
13 economic base or environment of the municipality or the
14 Commonwealth; provided, that an Authority or Corporation may
15 not enter upon or construct any industrial or commercial facility
16 within the location of any railroad corporation except at such time
17 and in such manner as they may agree upon within such railroad
18 corporation, or, in a case of failure to agree, as may be approved
19 by the Department of Public Utilities. An Authority or Corpora-

-20 tion may also make a finding with respect to property acquired by
21 the Authority or Corporation before the passage of this Act,
22 where said property is a 21E Site, that it is necessary for the
23 development or redevelopment of said property to have said
24 property treated as if it were acquired pursuant to this Act, and
25 thereafter said previously acquired property shall be subject to
26 this Act, including without limitation the limitations on redevel-
-27 opment and the limitations on liability.

1 SECTION 3. A “2IE Site” is a property that is contaminated
2 by oil or hazardous material and which is defined as a disposal

site in Chapter 21E of the General Laws
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1 SECTION 4. An Authority or Corporation may conduct
2 response actions on the 21E Sites it owns and may construct,
3 develop, maintain, lease, convey or otherwise transfer interests in
4 said 21E Sites to promote the beneficial industrial or commercial
5 reuse or redevelopment of such property in order to promote the
6 economic development of the municipality in which it operates.
7 An Authority or Corporation may also construct, maintain,
8 operate, lease or convey industrial or commercial facilities on
9 such 21E Sites. In addition, an Authority or Corporation may

10 enter upon land it does not own and may temporarily occupy such
11 land for the purpose of making surveys, environmental site
12 assessments, test pits, or borings, to determine the extent of cont-
-13 animation of a site it is contemplating acquiring by eminent
14 domain or otherwise.

1 SECTION 5. An Authority or Corporation may enter into
2 agreements to indemnify and hold harmless future owners or
3 operators of properties acquired pursuant to this Act or declared
4 subject to this Act from and against liability pursuant to
5 Sections 4,4 A and 5 of Chapter 21E with respect to any releases
6 or threats of release of oil or hazardous materia) that first began to
7 occur before the owner or operator acquired ownership or posses-
-8 sion of the property; provided that such indemnification does not
9 apply to any violation or change in a restriction in use imposed on

10 the property as part of a response action conducted by the
11 Authority or Corporation. Notwithstanding any provision of
12 Chapter 21E to the contrary, such person who acquires ownership
13 or possession of property from the Authority or Corporation shall
14 not be deemed an owner or operator for purposes of Chapter 21E
15 with respect to any release or threat of release of oil or hazardous
16 material that first began to occur at or from a site before the time
17 that such party acquired ownership or possession provided;
18 (1) such person is a bona fide new owner or operator and is not
19 affiliated with any other person, potentially liable for response
20 costs or damages to natural resources caused by that release or
21 threat through any direct or indirect familial relationship or any
22 contractual, corporate or financial relationship other than that cre-
-23 ated by the instruments by which title to the property is conveyed
24 or financed; (2) such person provides reasonable access to the site
25 to employees, agents and contractors of the Department of
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26 Environmental Protection (the “Department”) to conduct response
27 actions; and (3) such person does not violate o fail to comply with
28 any restriction on future use of the site imposed pursuant to

29 Section 6of Chapter 21E and regulations promulgated pursuant
30 thereto. When such a person is not an owner or operator pursuant
31 to this definition, any person who owned or operated the site
32 immediately prior to the Authority’s or Corporation’s acquisition
33 of ownership or possession shall be deemed the owner or operator
34 pursuant to Chapter 2IE. Notwithstanding any other provision of
35 this definition, an Authority or Corporation, its tenants, sub-
-36 tenants or any other person using or acquiring a site from the
37 owner may be deemed an owner or operator with respect to any
38 release or threat of release that first begins to occur at or from a
39 site after the time that the Authority or Corporation takes owner-
-40 ship or possession of it for any purpose.

1 SECTION 6. (a) An Authority or Corporation may enter into
2 agreements with its response action contractors to indemnify and
3 hold harmless its response action contractor against any liability
4 for negligence, including legal fees and costs, if any, in an amount
5 not to exceed a figure established by the indemnification agree-
-6 ment pursuant to the terms of this section.

In no event shall the amount of indemnification to be provided
8 under an indemnification agreement exceed $1,000,000 for a
9 single occurrence involving the release of oil or hazardous mate-

-10 rial. No indemnification shall be provided pursuant to an indem-
-11 nification agreement under this section if the response action con-
12 tractor acts in a grossly negligent, willful, or malicious manner or
13 if the action or omission which gives rise to a claim is not within
14 the scope of the response action contract.
15 (b) The indemnification provided under this section shall apply
16 only to response action contractor liability arising out of a release
7 or threat of release of oil or hazardous material resulting from
8 response actions conducted by the response action contractor pur-

suant to its response action contract

SECTION 7. An Authority or Corporation is authorized to take
or arrange for necessary response actions as determined by refer-
ence to the Massachusetts Contingency Plan. The Authority or
Corporation shall be entitled to reimbursement from any other
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5 person liable for such release or threat of release for the reason-
-6 able costs and such response actions, including all litigation costs
7 and attorney’s fees. AH claims for contribution, reimbursement or
8 equitable share by the Authority or Corporation pursuant to this
9 section and Chapter 21E shall be brought in accordance with the

10 procedures set forth in Section Aof Chapter 2IE.
11 The Authority or Corporation may enter into agreements with
12 prior owners or operators of a site or with persons who may have
13 otherwise caused or may be legally responsible for releases or
14 threats of releases of oil or hazardous material to conduct or reim-
-15 burse the Authority or Corporation for the costs of response
16 actions. In conducting any response action pursuant to the
17 requirements of Chapter 21E and the regulations promulgated
18 thereto, the Authority or Corporation shall be exempt from any
19 compliance or permit fees.

1 SECTION 8. In the event that a response action or portion of a
2 response action conducted by the Authority or Corporation
3 includes a restriction on future use of the site pursuant to
4 Section 6of Chapter 21E and regulations promulgated pursuant
5 thereto, the Authority or Corporation shall have no liability or
6 responsibility for any violation of such restriction or for any nec-
7 essary and appropriate response action on account of use of the
8 site by a future owner and operator contrary to the requirements
9 of such restriction.

1 SECTION 9. Except as expressly provided by this section, the
2 Authority or Corporation shall not be deemed an “owner” or
3 “operator” under Chapter 21E of General Laws and shall be
4 excluded from the definition of “owner” or “operator” as defined
5 in sections 5(a)(2) and 5(a)(5) of Chapter 21 E with respect to
6 releases and threats of release that first begin to occur before the
7 Authority or Corporation acquires ownership or possession of a
8 site, provided that upon acquiring ownership or possession of a
9 site, said Authority or Corporation shall:

10 (1) Provide notice to the Department, immediately upon
11 obtaining knowledge of a release or threat of release of oil or
12 hazardous material for which notification is required pursuant to,
3 and in compliance with. Section 7 of Chapter 21 E or regulations
4 promulgated pursuant thereto;
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15 (2) Provide reasonable access to the site to employees, agents,
16 and contractors of the Department to conduct response actions, if
17 necessary, and to other persons intending to conduct necessary
18 response actions;
19 (3) Take or arrange for any and all response actions necessary
20 and appropriate regarding releases or threats of release under
21 Chapter 21E and any regulations promulgated pursuant thereto
22 occurring after the acquisition of the site. In the event that the
23 Department incurs response action costs for such releases or
24 threats of release in connection with any site acquired by the
25 Authority or Corporation, the Authority or Corporation shall
26 reimburse the Department for such reasonable response action
27 cost.

28 (4) Take or arrange for any and all response actions necessary
29 and appropriate regarding releases or threats of release under
30 Chapter 21E and any regulations promulgated pursuant thereto
31 occurring before the acquisition of the site; except that such
32 response actions need not be taken until the reuse has finally been
33 decided upon and a source of funds identified, provided however,
34 that response actions appropriate to the reuse shall be taken
35 before any such reuse occurs.

1 SECTION 10. Authorities and Corporations shall be eligible
2 for grants and loans from the municipalities within which they
3 operate from the proceeds of bonds issued by such municipalities
4 for the purpose of assisting persons to comply with the provisions
5 of Chapter 21E and the regulations promulgated thereto.

1 SECTION I 1 . $50,000,000 is hereby appropriated to be
2 granted to Authorities and Corporations to assist them in the
3 acquisition of 21E Sites and to assist them with the costs of
4 response actions required pursuant to this Act.

This Document Has Been Printed On 100% Recycled Paper.






