
HOUSE No. 2752
By Mr. Scaccia of Boston, petition of Angelo M. Scaccia and other

members of the House for legislation to protect the rights of mentally
ill and mentally retarded persons. Human Services and Elderly
Affairs.

In the Year One Thousand Nine Hundred and Ninety-Five

An Act to protect the rights of mentally ill and mentally

RETARDED PERSONS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 123 of General Laws is hereby amended
2 by repealing section 23 thereof and inserting in its place the fol-
-3 lowing section;
4 Section 23. This section sets forth the statutory rights of all per-
-5 sons regardless of age receiving services from any program or
6 facility operated by, licensed by, contracting with or receiving
7 financial assistance from the department. Such persons may exer-
-8 cise the rights described in this section without harassment or
9 reprisal, including reprisal in the form of denial of appropriate,

10 available treatment. The rights contained herein shall be in addi-
-11 tion to and not in derogation of any other statutory or constitution-
-12 al rights accorded such persons.
13 (A) All such persons shall be accorded the following:
14 (1) The right, upon application for care or treatment at a facility
15 or program, to be examined promptly by qualified clinical staff.
16 Any such person shall be informed of the conclusions and recom-
-17 mendations drawn from the examination and shall be accepted for
18 services unless it is determined that the person does not meet the
19 current criteria for care and treatment, in which case the person
20 shall be informed, in writing, of the reasons for denial of services
21 and of any facilities or programs which may be available to appro-
-22 priately meet the person’s needs.
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23 (2) The right to participate in the development of an individual
24 service plan and to an explanation in easily understood lay terms
25 of the objectives, nature and conditions of the treatment that is
26 recommended, including all reasonably foreseeable hazards, risks
27 or unpleasant aspects of such treatment, and of the reasonable
28 alternative treatment objectives, of alternative forms of treatment
29 and of alternative conditions of treatment, if any.
30 (3) The right to access to legal or other advocates, regardless of
31 visiting hours, to assist in the assertion of any grievance or legal
32 claim.
33 (4) The right to be free from corporal punishment.
34 (5) No such person shall be required to perform labor which
35 involves the essential operation and maintenance of the facility or
36 program or the regular care, treatment or supervision of other
37 clients; provided, however, that:
38 (a) in community residences, residential or alternative residen-
-39 tial programs only, such persons may be required to perform labor
40 involving normal housekeeping and home maintenance functions;
41 (b) such persons may be required to perform labor in accor-
-42 dance with a planned and supervised program of vocational and
43 rehabilitation training as set forth in the individual service plan.
44 Any such labor shall be compensated to the extent of its economic
45 value;
46 (c) such persons may voluntarily perform any labor available.
47 The requirements of federal and state laws relating to wages,
48 hours of work, worker’s compensation and other labor standards
49 shall be met to the extent that such laws apply to such required
50 and voluntary labor.
51 (6) The right to treatment and services in accordance with an
52 individualized service plan developed pursuant to the
53 department’s regulations, which plan will assist the person in
54 obtaining the most self-fulfilling, age appropriate and independent
55 style of living possible.
56 (7) Except in an emergency, no medication or other treatment
57 other than routine treatment, may be initiated, administered, or, if
58 previously prescribed, withheld without the informed consent of
59 such person. In the event such person is not competent to provide
60 such consent, the informed consent of a guardian is required; pro-
-61 vided, however, extraordinary treatment such as, but not limited
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62 to, antipsychotic medication, electroshock therapy, sterilization or
63 psychosurgery may be initiated or administered to an incompetent
64 person only after an adjudication by a court of competent jurisdic-
-65 tion that such person is incompetent to provide such consent and
66 that, if competent, such person would consent thereto. The person
67 or guardian may revoke such consent at any time before or during
68 the administration or implementation of such treatment without
69 suffering any adverse consequences within the control of the pro-
-70 gram or the facility as a result thereof.
71 (8) The right to refuse to participate in experimentation. No
72 such experimentation shall be conducted upon such person with-
-73 out his informed written consent after a full explanation of the
74 procedure to be followed, the benefits to be expected, the relative
75 advantages of alternative treatments, if any, and the potential dis-
-76 comforts and risks. Such person may revoke such consent at any
77 time before or during such experimentation without suffering any
78 adverse consequences within the control of the program or the
79 facility as a result thereof.
80 (9) The right to freedom from restraint or seclusion except in a
81 manner consistent with the provisions of section 21 of this chap-
-82 ter.
83 (10) The right to be informed promptly of the rights described
84 in this section upon admission to or acceptance in a facility or
85 program and at least once every three months thereafter, in lan-
-86 guage and terms appropriate to such person’s ability to under-
-87 stand.
88 (11) The right to assert grievances with respect to infringement
89 of the rights described in this section, and the right to have such
90 grievances considered in a fair, timely and impartial manner in
91 accordance with the department’s regulations.
92 (12) The right to religious freedom and practice without com-
-93 pulsion.
94 (13) The right to associate and communicate with one another,
95 to form associations, and to petition for redress of grievances and
96 to negotiate collectively with the staff and agencies responsible
97 for facilities or programs with regard to matters of general interest
98 to such persons. Such persons shall receive cooperation from the
99 facility or program in publicizing and holding meetings and shall

100 be entitled to invite reasonable numbers of visitors to attend and
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c

participate in such meetings provided that these do not result in
serious disruptions in the normal functioning of the facility or pro-
gram.

101
102
103

(14) The right to be free from intentional or negligent action or
omission by staff that exposes such person to physical or
emotional harm. Such actions and omissions include but are not
limited to, infliction of mental, sexual or verbal abuse, such as
abusive screaming or name calling, incitement or encouragement
of clients or others to mistreat such person, transfer or the threat
of transfer of such person for punitive reasons, and any act or
retaliation against such person, staff, or any person for reporting
any violation of the provisions of this section.

104
105
106
107
108
109
110
11l
112

(B) All such persons who reside in state hospitals or
community mental health centers or who reside in a residential
facility operated by, licensed by, contracting with or receiving
financial assistance from the Department of Mental Health shall
have the rights set forth in this subsection (B), in addition to the
rights set forth in subsection (A) of this section.

113
114
115
116
117
118

(1) The right to receive visitors of such person’s own choosing
daily and in private. Hours during which visitors may be received
may be limited only to protect the privacy of other clients and to
avoid serious disruptions in the normal functioning of the facility
or program and shall be sufficiently flexible as to accommodate
individual needs and desires of such persons and their visitors.

119
120
121
122
123
124

(2) The right to receive visits and telephone calls from an attor-
ney or legal advocate, physician, psychologist, clergyman or
social worker in private at any time, regardless of visiting hours
and regardless of whether the person receiving services initiated
or requested the visit or telephone call, provided however, that the
person may voluntarily refuse such visit or telephone call.

125
126
127
128
129
130

(3) The right to send and receive sealed, unopened uncensored
mail. Writing materials and postage stamps in reasonable quanti-
ties shall be made available for use by such persons. Reasonable
assistance shall be provided to such persons in writing, addressing
and posting letters and other documents upon request.

131
132
133
134
135

(4) The right to make and receive telephone calls in private and
to assistance, when desired and necessary to implement this right.

136
137

(5) The right to the free and unlimited use of personal money
unless all or a portion of the funds of a resident of an inpatient

138
139
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mental health facility have been designated as dependent funds in
accordance with Section 4 of this chapter, or a guardian, conserva-
tor or representative payee has been appointed.

140
141
142

(6) The right to purchase, keep, use, and secure personal pos-
sessions and to reasonable assistance therefor upon request,
except where the possession poses an imminent risk of serious
physical harm to the client or others.

143
144
145
146

(7) The right to a humane psychological and physical environ-
ment. Each such person shall be provided living quarters and
accommodations which afford privacy and security in resting,
sleeping, dressing, bathing and personal hygiene, reading and
writing, and in toileting.

147
148
149
150
151

(8) The right to reasonable daily opportunities for physical
exercise, outdoor recreation, and other leisure-time activities in
the absence of contrary medical considerations.

152
153
154

(9) The right to wear such person’s own clothing or to be pro-
vided with seasonal, age appropriate and culturally appropriate
clothing as necessary.

155
156
157

(10) The right to a nourishing, well-balanced varied diet taking
into account the particular dietary needs of each such person. No
treatment plan shall make the receipt of such diet, or any portion
thereof, contingent upon any behavior or activity.

158
159
160
161

(11) The right to be provided prompt and adequate medical
attention for any physical ailments and a complete physical exam-
ination at least once every six months.

162
163
164

(12) The right to reasonable, prompt access to current news-
papers, magazines and other reading materials and to a radio and
television.

165
166
167

(C) Human Rights Officers and Committees168
(1) A human rights committee shall be established for each

facility and program operated by, licensed by, contracting with or
receiving financial assistance from the Department of Mental
Health. Each committee shall consist of at least five members and
shall include (a) a mental health professional, (b) a lawyer, parale-
gal, or law student, (c) a person receiving services or who previ-
ously received services from the department, and, if appropriate,
from the facility or program, (d) a family member of such a per-
son, and (e) a citizen who is not a mental health professional or
engaged in the provision or administration of medical or mental

169
170
171
172
173
174
175
176
177
178
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179 health services, but who has substantial experience in a state or
local consumer advocacy organization or similar experience
demonstrating a sincere concern for the welfare of mentally ill
persons. No member of the committee may be an employee of the
program or facility that the human rights committee oversees, and
no more than one member of the committee may be an employee
of the department, an employee of or have any financial or admin-
istrative interest in any program or facility which contracts with or
receives funding from the department.

180
181
182
183
184
185
186
187

(2) Each human rights committee shall have access to the facili-
ty or program and its staff, shall have access to the records of the
facility or program, including access to investigative reports, shall
monitor compliance with the rights of persons receiving services
from the facility or program, shall monitor restraint, seclusion,
and other limitations placed on such person, shall investigate or
cause to be investigated any allegation of a violation of such per-
son’s rights, shall monitor the investigation and resolution by the
facility or program of any allegations of a violation of such per-
son’s rights, shall periodically issue reports regarding compliance
or lack of compliance with the rights of such persons and shall
forward such reports to the director of the facility or program with
a copy to the office of human rights established in paragraph (4)
below, shall provide information to such persons regarding their
rights, shall refer such persons to advocates and attorneys as nec-
essary to protect their rights and shall take such other steps as may
be necessary to promote and protect the rights of such persons.
Each human rights committee shall have access to specific client
records to the extent necessary to safeguard a client’s human
rights and where the client or, as appropriate, the client’s guardian
has been notified in writing that such access is sought and has not
denied such access to the human rights committee.

188
189
190
191
192
193
194
195
196
197
198
199
200
201
202
203
204
205
206
207
208
209

(3) Each facility and program shall have a human rights officer
who shall assist the human rights committee in carrying out these
responsibilities.

210
211
212

(4) There shall be an office for human rights within the office
of the commissioner which shall hire and directly supervise the
human rights officers at facilities or programs operated by the
department, and which shall coordinate and provide assistance and
training to all human rights committee members and human rights
officers.

213
214
215
216
217
218
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(D) Any program or facility operated by, licensed by, contract-
ing with or receiving financial assistance from the department
shall ensure reasonable access by attorneys and legal advocates of
the Massachusetts Mental Health Protection and Advocacy
Project, the Mental Health Legal Advisors Committee, and other
legal services agencies funded by the Massachusetts Legal
Assistance Corporation under MGL c. 221 Ato provide free legal
services. Reasonable access shall include access to all patients and
the units on which they reside and the facilities in which they are
served for the purpose of providing information to patients about
their rights, with or without a specific request of a patient or
patients. In addition, any attorney or legal worker working under
an attorney’s supervision, who represents a patient, shall have
access to the patient, the patient’s records, the hospital staff
responsible for the patient’s care and treatment, any meetings
between the patient and staff, and any meetings of staff concern-
ing the care of that patient.

219
220
221
772

223
224
225
226
227
228
229
230
231
232
233
234
235

SECTION 2. Said chapter 123 is hereby further amended by
repealing section 24 and inserting in its place the following sec-
tion;—

1
2
3
4 Section 24. The fact that a person has been accepted or admit-

ted to a mental health facility or program or has received mental
health services shall not of itself constitute a basis for a finding of
incompetence or the denial of any right, benefit, privilege, fran-
chise, license, authority or capacity of whatever nature which such
person would otherwise have, notwithstanding any other laws to
the contrary with the exception of Chapter 140, section 131 of the
General Laws.

5
6
7
8
9

10
11

1 SECTION 3. Chapter 1238 of the General Laws is hereby
2 amended by repealing section 9 thereof and inserting in its place
3 the following section:
4 Section 9. This section sets forth the statutory rights of all per-
-5 sons regardless of age receiving services from a program or
6 facility operated by, licensed by, contracting with, or receiving
7 financial assistance from the department. Such persons may exer-
-8 cise the rights described in this section without harassment or
9 reprisal, including reprisal in the form of denial of appropriate



8 [JanuaryHOUSE No. 2752

10 available treatment. The rights contained herein shall be in addi
11 tion to and not in derogation of any other statutory or constitution
12 al rights accorded such persons.
13 (A) All such persons shall be accorded the following:
14 (1) The right, upon application for care or treatment at a facility
15 or program, to be examined promptly by qualified clinical staff.
16 Any such person shall be informed of the conclusions and recom-
-17 mendations drawn from the examination and shall be accepted for
18 services unless it is determined that the person does not meet the
19 current criteria for care and treatment, in which case the person
20 shall be informed, in writing, of the reasons for denial of services
21 and of any facilities or programs which may be available to appro-
-22 priately meet the person’s needs.
23 (2) The right to participate in the development of an individual
24 service plan and to an explanation in easily understood lay terms
25 of the objectives, nature and conditions of the treatment that is
26 recommended, including all reasonably foreseeable hazards, risks
27 or unpleasant aspects of such treatment, and of the reasonable
28 alternative treatment objectives, of alternative forms of treatment
29 and of alternative conditions of treatment, if any.
30 (3) The right to access to legal or other advocates, regardless of
31 visiting hours, to assist in the assertion of any grievance or legal
32 claim.
33 (4) The right to be free from corporal punishment.
34 (5) No such person shall be required to perform labor which
35 involves the essential operation and maintenance of the facility or
36 program or the regular care, treatment or supervision of other
37 clients; provided, however, that;
38 (a) in community residences, residential or alternative residen-
-39 tial programs only, such persons may be required to perform labor
40 involving normal housekeeping and home maintenance functions;
41 (b) such persons may be required to perform labor in accor-
-42 dance with a planned and supervised program of vocational and
43 rehabilitation training as set forth in the individual service plan.
44 Any such labor shall be compensated to the extent of its economic
45 value;
46 (c) such persons may voluntarily perform any labor available.
47 The requirements of federal and state laws relating to wages,
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48 hours of work, worker’s compensation and other labor standards
49 shall be met to the extent that such laws apply to such required
50 and voluntary labor.
51 (6) The right to treatment and services in accordance with an
52 individualized service plan developed pursuant to the
53 department’s regulations, which plan will assist the person in
54 obtaining the most self-fulfilling, age appropriate and independent
55 style of living possible.
56 (7) Except in an emergency, no medication or other treatment,
57 other than routine treatment, may be initiated, administered, or, if
58 previously prescribed, withheld without the informed consent of
59 such person. In the event such person is not competent to provide
60 such consent, the informed consent of a guardian is required; pro-
-61 vided, however, extraordinary treatment such as, but not limited
62 to, antipsychotic medication, electroshock therapy, sterilization or
63 psychosurgery may be initiated or administered to an incompetent
64 person only after an adjudication by a court of competent jurisdic-
-65 tion that such person is incompetent to provide such consent and
66 that, if competent, such person would consent thereto. The person
67 or guardian may revoke such consent at any time before or during
68 the administration or implementation of such treatment without
69 suffering any adverse consequences as a result thereof.
70 (8) The right to refuse to participate in experimentation. No
71 such experimentation shall be conducted upon such person with-
-72 out his informed written consent after a full explanation of the
73 procedure to be followed, the benefits to be expected, the relative
74 advantages of alternative treatments, if any, and the potential dis-
-75 comforts and risks. Such person may revoke such consent at any
76 time before or during such experimentation without suffering any
77 adverse consequences as a result thereof.
78 (9) The right to freedom from restraint or seclusion except in a
79 manner consistent with the provisions of section 21 of this
80 chapter.
81 (10) The right to be informed promptly of the rights described
82 in this section upon admission to or acceptance in a facility or
83 program and at least once every three months thereafter, in lan-
-84 guage and terms appropriate to such person’s ability to
85 understand.
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86 (11) The right to assert grievances with respect to infringement
of the rights described in this section, and the right to have such
grievances considered in a fair, timely and impartial manner in
accordance with the department’s regulations.

87
88
89
90 (12) The right to religious freedom and practice without com-

pulsion.91
92 (13) The right to associate and communicate with one another,

to form associations, and to petition for redress of grievances and
to negotiate collectively with the staff and agencies responsible
for facilities or programs with regard to matters of general interest
to such persons. Such persons shall receive cooperation from the
facility or program in publicizing and holding meetings and shall
be entitled to invite reasonable numbers of visitors to attend and
participate in such meetings provided that these do not result in
serious disruptions in the normal functioning of the facility or pro-
gram.

93
94
95
96
97
98
99

100
101

(14) The right to be free from intentional or negligent action or
omission by staff that exposes such person to physical or emotion-
al harm. Such actions and omissions include, but are not limited
to, infliction of mental, sexual or verbal abuse, such as abusive
screaming or name calling, incitement or encouragement of clients
or others to mistreat such person, transfer or the threat of transfer
of such person for punitive reasons, and any act or retaliation
against such person, staff, or any person for reporting any viola-
tion of the provisions of this section.

102
103
104
105
106
107
108
109
110

(B) All such persons who reside in state schools or regional
centers or who reside in a residential facility operated by, licensed
by, contracting with or receiving financial assistance from the
department shall have the rights set forth in this subsection (B) in
addition to the rights set forth in subsection (A) of this section.

11l
112
113
114
115

(1) The right to receive visitors of such person’s own choosing
daily and in private. Hours during which visitors may be received
may be limited only to protect the privacy of other clients and to
avoid serious disruptions in the normal functioning of the facility
or program and shall be sufficiently flexible as to accommodate
individual needs and desires of such persons and their visitors.

116
117
118
119
120
121

(2) The right to receive visits and telephone calls from an attor-
ney or legal advocate, physician, psychologist, clergyman or
social worker in private at any time, regardless of visiting hours

122
123
124
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and regardless of whether the person receiving services initiated
orrequested the visit or telephone call, provided however, that the
person may voluntarily refuse such visit or telephone call.

125
126
127

(3) The right to send and receive sealed, unopened, uncensored
mail. Writing materials and postage stamps in reasonable quanti-
ties shall be made available for use by such persons. Reasonable
assistance shall be provided to such persons in writing, addressing
and posting letters and other documents upon request.

128
129
130
131
132

(4) The right to make and receive telephone calls in private and
to assistance, when desired and necessary to implement this right.

133
34

(5) The right to the free and unlimited use of personal money
unless all or a portion of the funds of a resident of an inpatient
mental health facility have been designated as dependent funds in
accordance with Section 4 of this chapter, or a guardian, conserva-
tor or representative payee has been appointed.

135
136
137
138
139

(6) The right to purchase, keep, use, and secure persona! pos-
sessions and to reasonable assistance therefor upon request,
except where the possession poses an imminent risk of serious
physical harm to the client or others.

140
141
142
143

344 (7) The right to a humane psychological and physical environ-
ment. Each such person shall be provided living quarters and
accommodations which afford privacy and security in resting,
sleeping, dressing, bathing and personal hygiene, reading and
writing, and in toileting.

145
146

148
(8) The right to reasonable daily opportunities for physical

exercise, outdoor recreation, and other leisure-time activities in
the absence of contrary medical considerations.

149
150
151
152 (9) The right to wear such person’s own clothing or to be pro-

vided with seasonal, age appropriate and culturally appropriate
clothing as necessary.

153
154

(10) The right to a nourishing, well-balanced, varied diet taking
into account the particular dietary needs of each such person. No
treatment plan shall make the receipt of such diet, or any portion
thereof, contingent upon any behavior or activity.

55
156
157
158
159 (11) The right to be provided prompt and adequate medical

attention for any physical ailments and a complete physical exam-
ination at least once every six months.

160
161
162 (12) The right to reasonable, prompt access to current newspa-

pers, magazines and other reading materials and to a radio and
television.

163
64
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(C) Human Rights Officers and Committees.165
166 (1) A human rights committee shall be established for each

facility and program operated by, licensed by, contracting with, or
receiving financial assistance from the department. Each commit-
tee shall consist of at least five members and shall include (a) a
mental retardation professional, (b) a lawyer, paralegal, or law
student, (c) a person receiving services or who previously
received services from the department, and, if appropriate, from
the facility or program, (d) a family member of such a person, and
(e) a citizen who is not a mental retardation professional or
engaged in the provision or administration of medical or mental
retardation services, but who has substantial experience in a state
or local consumer advocacy organization or similar experience
demonstrating a sincere concern for the welfare of mentally
retarded persons. No member of the committee may be an
employee of the program or facility that the human rights commit-
tee oversees, and no more than one member of the committee may
be an employee of the department, an employee of or have any
financial or administrative interest in any program or facility
which contracts with or receives funding from the department.

167
168
169
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184

(2) Each human rights committee shall have access to the
facility or program and its staff, shall have access to the records of
the facility or program, including access to investigative reports,
shall monitor compliance with the rights of persons receiving
services from the facility or program, shall monitor restraint,
seclusion, and other limitations placed on such person, shall
investigate or cause to be investigated any allegation of a viola-
tion of such person’s rights, shall monitor the investigation and
resolution by the facility or program of any allegations of a viola-
tion of such person’s rights, shall periodically issue reports
regarding compliance or lack of compliance with the rights of
such persons and shall forward such reports to the director of the
facility or program with a copy to the office of human rights
established in paragraph (4), shall provide information to such
persons regarding their rights, shall refer such persons to advo-
cates and attorneys as necessary to protect their rights and shall
take such other steps as may be necessary to promote and protect
the rights of such persons. Each human rights committee shall
have access to specific client records to the extent necessary to

185
186
187
188
189
190
191
192
193
194
195
196
197
198
199
200
201
202
203
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safeguard a client’s human rights and where the client or, as
appropriate, the client’s human rights and where the client or, as
appropriate, the client’s guardian has been notified in writing that
such access is sought and has not denied such access to the human
rights committee.

204
205
206
207
208

(3) Each facility and program shall have a human rights officer
who shall assist the human rights committee in carrying out these
responsibilities.

209
210
211

(4) There shall be an office for human rights within the office
of the commissioner which shall hire and directly supervise the
human rights officers at facilities or programs operated by the
department, and which shall coordinate and provide assistance
and training to all human rights committee members and human
rights officers.

212
213
214
215
216
217

(D) Any program or facility operated by, licensed by, contract-
ing with or receiving financial assistance from the department
shall ensure reasonable access by attorneys and legal advocates of
the Massachusetts Mental Health Protection and Advocacy
Project, the Mental Health Legal Advisors Committee, and other
legal services agencies funded by the Massachusetts Legal
Assistance Corporation under MGL c. 221 A to provide free legal
services. Reasonable access shall include access to all residents
and clients and the units on which they reside and the facilities in
which they are served for the purpose of providing information to
residents or clients about their rights, with or without a specific
request of a resident or client. In addition, any attorney or legal
worker working under an attorney’s supervision, who represents a
resident or client, shall have access to the resident or client, the
resident’s or client’s records, the hospital staff responsible for the
resident’s or client’s care and treatment, any meetings between the
resident or client and staff, and any meetings of staff concerning
the care of that resident or client.

218
219
220
221
222
223
224
225
226
227
228
229
230
231
232
233
234

1
SECTION 4. Said Chapter 1238 is hereby further amended by

repealing section 10 and inserting in its place the following sec-
tion:

2
3
4
5
6

Section 10. The fact that a person has been accepted or admit-
ted to a mental retardation facility or program or has received
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7 mental retardation services shall not of itself constitute a basis for
8 a finding of incompetence or the denial of any right, benefit, privi-
-9 lege, franchise, license, authority or capacity of whatever nature

which such person would otherwise have.
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