
HOUSE No. 2977
By Mr. DiMasi of Boston, petition of Salvatore F. DiMasi and other

members of the General Court relative to standby and emergency
guardianship proxies. The Judiciary.

In the Year One Thousand Nine Hundred and Ninety-Five,

An Act relative to standby and emergency guardianship proxies.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter 201 of the General Laws, as appearing in the 1992
2 Official Edition, is hereby amended by inserting after section 2
3 the following new sections;—
4 Section 2A. The provisions of this chapter relating to guardians
5 shall apply to standby and emergency short-term guardianship
6 proxies, except insofar as the following sections herein provide
7 otherwise.
8 Section 28. A parent or parents may designate in writing an
9 adult person or persons to be appointed as standby guardianship

10 proxy or proxies (hereinafter “proxy”) of the person or estate, or
11 both, of a child, whether or not such child is born at the time of
12 such designation.
13 A parent or parents, or proxy of a child, whether or not such
14 child is born at the time of designation, may designate, in writing
15 an adult person or persons to be appointed as successor proxy of
16 the child’s person or estate, or both.
17 The designation of both proxy and successor proxy shall be
18 witnessed by two or more witnesses, at least eighteen years of
19 age, neither of whom is to be designated as the proxy. The desig-

-20 nations may be proved by any evidence. If the designations are
21 executed and attested in the same manner as a will, pursuant to
22 Section 2 of Chapter 192 of the General Laws, they shall be pre-
-23 sumed to be valid.
24 Section 2C. Upon the filing of a petition for the appointment of
25 a proxy, the court may appoint the proxy of the person or estate,

(Elje Commontoealtf) of iflassadjusetts



7 [JanuaryHOUSE No. 2977

26 or both, of a child in keeping with the standards established under
27 this chapter.
28 The petition may be accompanied by an affidavit which may
29 include the facts concerning (a) the consent of the child’s parent
30 or parent’s to the appointment of the proxy; (b) the willingness
31 and ability of the child’s parent or parents, if any, to make and
32 carry out day-to-day child care decisions concerning the child;
33 and (c) the parent or parents’ wishes regarding future custodial
34 arrangements and permanency planning for the child.
35 In all actions to appoint the proxy the parent’s or parents’ affi-
-36 davits and any other papers, documents, or reports filed in con-
-37 nection therewith shall not be available for inspection, unless a
38 judge of the court where such orders are kept, for good cause
39 shown, shall otherwise order. Such affidavits, papers, documents
40 and record books shall be segregated. The parent or parents, or
41 their attorney, shall have access to and the right to obtain copies
42 of the affidavits, papers, documents, record books and judgements
43 in actions pursuant to this chapter.
44 The petitioner’s appearance in court shall not be required, if
45 the petitioner is medically unable to appear, except upon motion
46 and for good cause shown.
47 Section 2E. The proxy’s authority to act shall commence upon
48 (i) the death of the child’s parent or parents, (ii) the consent of the
49 child’s parent or parents, or (iii) the incapacity of the child’s
50 parent or parents to make and carry out day-to-day child care
51 decisions concerning the child for whom the proxy has been
52 appointed, as established by the written certification of a licensed
53 physician.
54 Immediately upon the death or consent of the child’s parent or
55 parents, or upon the written certification of incapacity as estab-
-56 lished by a licensed physician, the proxy shall assume all duties
57 as proxy of the child as previously determined by the order
58 appointing the proxy.
59 The proxy of the child shall have the authority to act as a
60 guardian of the child without direction of the court for a period of
61 up to ninety days, provided that the authority of the proxy may be
62 limited or terminated by a court of competent jurisdiction.
63 Upon the commencement of authority of the proxy, pursuant to
64 the consent of the child’s parent or parents, such authority shall
65 not, itself, divest the parent or parents of any parental or
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guardianship rights, and shall confer upon the proxy concurrent
authority with respect to the child.

66
67

Within ninety days of the commencement of authority of the
proxy, the proxy shall file or cause to be filed, pursuant to section
two of this chapter, a petition for the appointment of a guardian of
the person of estate, or both, of the child.

68
69
70
71

2E. Petitioner(s) or designee(s) may revoke a designation of a
proxy not yet appointed by the court, by notifying all necessary
parties in writing of the revocation.

11n
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Petitioners, or the proxy approved by the court, may vacate the
appointment by filing with the court a written revocation and by
promptly notifying all necessary parties of the revocation.
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2F. If a parent that has consented to the commencement of
authority of the proxy withdraws such consent, the proxy will
again become inactive and the proxy will return to having standby
authority, under the same terms and conditions as prior to the
commencement of authority, with respect to the child.

78
79
80
81
82

If a licensed physician determines that the parent or parents
have regained capacity, the authority of the proxy, which com-
menced pursuant to a determination of incapacity, will again
become inactive and the proxy will return to having standby
authority, under the same terms and conditions as prior to the
commencement of authority pursuant to section 2E of this
chapter. The successor proxy shall assume all duties and responsi-
bilities as proxy of the child as previously determined by the
order appointing the successor proxy.
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Section 2H. A parent or parents, may appoint, in writing,
without court approval, an adult person or persons to serve as
short-term emergency guardianship proxy or proxies (hereinafter
“emergency proxy”) of a child, whether or not such child is born
at the time of appointment. The written instrument appointing the
emergency proxy shall be dated and shall identify the appointing
parent or parents, the minor and the person or persons appointed
to be the emergency proxy. The written instrument shall be signed
by, or at the direction of, the appointing parent or parents in the
presence of a least two witnesses at least eighteen years of age,
neither of whom is the person or persons to be appointed as the
emergency proxy. The emergency proxy shall also sign the
written instrument, but need not sign at the same time as the
appointing parent or parents.
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106 A parent shall not appoint an emergency proxy of a child, if the
child has another living parent whose parental rights have not
been terminated, whose whereabouts are known and who is
willing and able to make and carry out day-to-day child care deci-
sions concerning the child, unless the non-appointing parent con-
sents to the appointment by signing the written instrument of
appointment.

107
108
109

I 10
11l
112
113 The appointment of the emergency proxy is effective immedi-

ately upon the date the written instrument is executed, unless the
written instrument provides for the appointment to become effec-
tive upon a later specified date or event. The emergency proxy
shall have authority to act as guardian(s) of the child for a period
of sixty days from the date the appointment becomes effective,
unless the written instrument provides for the appointment to ter-
minate upon an earlier specified date or event. Only one written
instrument appointing an emergency proxy may be in force at any
given time.
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123 Every appointment of an emergency proxy may he amended or

revoked by the appointing parent or parents at any time by
promptly notifying all necessary parties of the amendment or
revocation.
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The commencement of an emergency proxy’s authority pur-
suant to the consent of a parent or parents shall not, itself, divest
the parent or parents of any parental or guardianship rights, but
shall confer upon the emergency proxy concurrent authority with
respect to the child.
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Section 21. Immediately upon the effective date of appoint-
ment, the emergency proxy shall assume all duties as guardian of
the minor and shall have authority to act, without direction of the
court, for the duration of the appointment which in no case shall
exceed a period of sixty days. The authority of the emergency
proxy may be limited or terminated by a court of competent juris-
diction.
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Unless further specifically limited by the instrument appointing
the emergency proxy, said emergency proxy shall have the
authority to act as guardian(s) of the person of a child, but shall
not have any authority to act as guardian(s) of the estate of the
child, except that an emergency proxy shall have the authority to
apply for and receive on behalf of the child benefits to which the
child may be entitled from or under federal, state or local organi-
zations or programs.
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