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legislation to encourage competition relative to workers’ compensa-
tion insurance. Commerce and Labor.
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In the Year One Thousand Nine Hundred and Ninety-Five.

An Act relative to encouraging competition with respect to
WORKERS’ COMPENSATION INSURANCE PREMIUMS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority ofthe same, as follows:

1 SECTION 1. Section 52C of Chapter 152 is hereby amended
2 by striking out subsection (f) in its entirety and inserting in place
3 thereof the following;—
4 (f) An approved rating organization shall file with the commis-
-5 sioner an advisory filing consisting of that portion of a rate that
6 includes pure pemium, adjusted for loss development and loss
7 trending, and that does not include provisions for expenses, loss
8 adjustment expenses, taxes, anti profit. Said filing shall be made
9 in accordance with the following provisions:

10 Due consideration shall be given to past and prospective loss
11 experience within and outside this commonwealth, to catastrophe
12 hazards, if any, to contingencies, to all other relevant factors
13 within and outside this commonwealth. Any such filing shall be in
14 accordance with the standards and subject to the review of the
15 commissioner as provided in Section 53A of this chapter, pro-

-16 vided that in addition to the standards set forth in Section 53A, the
17 commissioner shall also disapprove an advisory filing that is not
18 developed in accordance with standards adopted by the Casualty
19 Actuarial Society in its Statement of Principles Regarding
20 Property and Casualty Insurance Ratemaking, or the Standards of
21 Practice adopted by the Actuarial Standards Board. A rating orga-
-22 nization aggrieved by the disapproval of an advisory filing may
23 request a hearing to be held by the commissioner within ten days
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24 of its request. The commissioner shall issue a final order in no
25 more than thirty days following the hearing.

1 SECTION 2. Section 52C of Chapter 152 is hereby further
2 amended by inserting the following:
3 (h) The commissioner shall designate a rating organization
4 approved in accordance with this section to develop a uniform
5 classification system and uniform experience rating plan to which
6 every workers’ compensation insurer shall adhere, except as oth-
-7 erwise provided in this chapter.

1 SECTION 3. Chapter 152 is hereby amended by striking out
2 section 53A in its entirety and inserting in place thereof the fol-
3 lowing;—-
4 (1) Any insurance company authorized to transact business in
5 this commonwealth under subclause (b) or (e) of clause of
6 section forty-seven of chapter one hundred and seventy-five may,
7 except as provided in clause (c) of section fifty-four of said
8 chapter one hundred and seventy-five, insure the payment of the
9 compensation provided for by this chapter, and when any such

10 company insures such payment, it shall file with the commissioner
11 of insurance its classification of risks and premiums relating
12 thereto and subsequent classifications of premiums.
13 (2)(i) An insurer’s classifications of risks and premiums shall
14 be filed at least every two years in such form and manner as the
15 commissioner of insurance shall prescribe by regulation, sufficient
16 to enable the commissioner of insurance to determine the rates the
17 insurer would charge its insureds.
18 (ii) Due consideration shall be given by an insurer to past and
19 prospective loss experience within and outside this common-

-20 wealth, to catastrophe hazards, if any, to contingencies, and to all
21 other relevant factors within and outside this commonwealth,
22 including the experience or judgement of the insurer.
23 (iii) An insurer may adopt by reference, with or without devia-
-24 tion, as part of its rate the advisory filing made pursuant to section
25 52C of this chapter by a licenses rating organization of which it is
26 a member, and may adopt the uniform classification system filed
27 in accordance with section 52C of this chapter. If an insurer’s
28 filing includes a classification system that differs from the uni-
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29 form classification system, or provides for subclassifications of
30 the uniform classification system, the insurer must demonstrate in
31 its filing that the date thereby produced can be reported consistent
32 with the uniform statistical plan and classification system.
33 (3) When the filing is not in the form or manner which the
34 commissioner has prescribed by regulation, the commissioner
35 may require the insurer to amend its filing to comply with her
36 regulations and may stay the effective date of the filing, until such
37 amendment is furnished or the filing is resubmitted in the form
38 prescribed, by ordering such a stay and so notifying the insurer in
39 writing. An insurer aggrieved by such an order may request a
40 hearing to be held by the commissioner within ten days of its
41 request. The commissioner shall issue a final order in no more
42 than thirty days following the hearing.
43 (4) Where a claim against an insured that has affected such
44 insured’s experience rating has been found noncompensable, or
45 where an insurer recovers previously paid workers’ compensation
46 benefits from a negligent third party, or where an insurer has been
47 reimbursed by the insured or the Workers’ Compensation Trust
48 Fund for payments made pursuant to subsection two of section
49 sixty-five, the insurer shall submit a revised statistical unit report
50 to the appropriate rating bureau within sixty days of such finding
51 or recovery. The commissioner shall establish a procedure for
52 reviewing and adjusting the premium of any insured subject to
53 experience rating whose premium is adversely affected by the
54 changes in claim valuation by its insurer after those claims are
55 removed form the experience rating calculation. A pattern or
56 practice of making such changes shall be an unfair or deceptive
57 act under chapter one hundred and seventy-six D.
58 (5)(a) Any filing made in accordance will this Section shall
59 also be submitted to the advisory council established pursuant to
60 section fifteen of chapter twenty-three E. The advisory council
61 may request without limitation any loss data, from any insurance
62 company or rating organization. Any insurance company or rating
63 organization which is the recipient of such a request may, if it
64 believes that the request is unduly burdensome or unreasonable
65 file a motion to be heard by the commissioner of insurance con
66 cerning whether all or part of the request requires response. If the

commissioner of insurance finds the request is unduly burden
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some or unreasonable, the commissioner may deny the request in

whole or in part.
68
69

(b) At any hearing conducted pursuant to this section, the advi-
sory council may present a written statement and oral testimony
relating to any issues which may arise during the course of the
hearing. Said advisory council may not cross examine witnesses
produced by other parties, or appeal any decision of the commis-
sioner.
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(6) An insurer’s classifications and rates shall be on file with
the commissioner of insurance for a waiting period of thirty days
before becoming effective. Upon written application by such
insurer, the commissioner may authorize a filing which as been
reviewed to become effective before the expiration of the waiting
period, A filing that is not stayed, pursuant to paragraph (2) of this
section, shall be deemed to meet the requirements of this section
unless disapproved by the commissioner; provided, that the com-
missioner may disapprove such classifications and rates for the
voluntary market only if she determines after a hearing that such
rates, if continued in use, would tend to impair or threaten the sol-
vency of an insurer, are unfairly discriminatory, or would create a
monopoly in the market, based upon relevant tests of workable
competition pertaining to market structure, market performance,
and market conduct. An insurer aggrieved by the disapproval of a
filing may request a hearing to be held by the commissioner
within ten days of its request. The commissioner shall issue a final
order in no more than thirty days following the hearing.
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(7) Whenever the commissioner of insurance stays the effective
date of or disapproves a filing made in accordance with this sec-
tion, the insurer shall be authorized to use rates in effect at the
time of the affected rate filing.
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(8) Upon petition of an insurance company, rating organization,
or other aggrieved party, any order or decision of the commis-
sioner of insurance under this chapter shall be subject to review
by the supreme judicial court.
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(9) The Commissioner shall establish a procedure for the iden-
tification and separate annual reporting by each insurer of any
penalty payments and legal fees which this chapter requires to be
excluded from any formula utilized to established premium rates
for workers’ compensation insurance. Said commissioner may
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compare said reports by insurers to records of such penalty pay-
ments and legal fees maintained by the department of industrial
accidents in order to judge the accuracy of said reports.
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(10) Notwithstanding the provisions of section fifty-two C the
commissioner of insurance shall, prior to April first, nineteen
hundred and ninety-two, and at such later times as the commis-
sioner authorizes, establish after a hearing the amounts of all
agent or broker commission fees paid to licenses agents or bro-
kers in connection with workers’ compensation insurance policies
written through the reinsurance pool. The amounts of the fees
must be reasonable and must consider the actual cost to agents or
brokers of the services they provide. When the commissioner sets
the commission fees for the reinsurance pool established pursuant
to section sixty-five C, the commissioner may also consider
incentives to agents and brokers to place such insurance policies
through their customary markets when that is practicable. The
commissioner shall set commission fees paid on original issue of
coverage and on each renewal ofreissue thereof.
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(11) A licenses rating organization as part of its filing pursuant
to section fifty-two C, or an insurer which does not adopt the
filing of a licenses rating organization as part of its filing pursuant
to this section, shall include loss control standards for insureds
that meet criteria designed to identify those insureds that would
significantly benefit from the adoption of a program to control
workers’ compensation costs. Such criteria may include the
number of persons employed by the insured, the amount of the
insured’s annual payroll, the amount of the insured’s workers’
compensation premium, the experience modifier of the insured,
the class code of the insured, the injury and illness lost workday
rate of the insured, and any other relevant criteria as the rating
organization or insurer may determine. Said loss control standards
may require that an insured, in cooperation with its insurer, estab-
lish and maintain a safety committee, prepare and maintain a plan
for medical evaluation and treatment, including immediate post-
injury offsite care, establish and maintain a written plan for pro-
viding reasonable accommodation for injured workers’ to return
to work, and implement other cost control measurers acceptable
to the rating organization or insurer. A rating organization or
insurer may establish as part of its filing made in accordance with
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this section a rating plan to effectuate compliance with the loss
control standards established pursuant to this subsection. In estab-
lishing any such rating plan, a rating organization or insurer may
create financial incentives to employees of insureds to encourage
said employees to assist in controlling workers’ compensation
costs.
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(12) The commissioner may promulgate rules and regulations
necessary to carry out the provision of this section.

152
153

1 SECTION 4. Section 65C of Chapter 152 is hereby amended
2 by striking out subsection (1) in its entirety and inserting in place
3 thereof the following;
4 (1) A reinsurance pool constituted by and comprised of all
5 insurers writing workers’ compensation insurance in the common-
6 wealth is hereby established. No insurer, as defined in subpara-
7 graph (7) of section one, and including any insurance company,
8 reciprocal or interinsurance exchange which has contracted with
9 an employer to pay the compensation provided for by this chapter,

10 shall be authorized to write or to continue to write workers’ com-
11 pensation insurance in this commonwealth unless such insurer is a
12 member of the reinsurance pool established herein.
13 The commissioner of insurance shall designate a rating organi-
14 zation, duly qualified under section fifty-two C, to administer the
15 reinsurance pool in such manner as shall be approved by the com-
16 missioner. Such rating organization shall file rates for the reinsur-
17 ance pool in accordance with sections fifty-two C and fifty-three
18 A of this chapter, provided that such rates shall not take effect
19 until approved by the commissioner as not excessive, inadequate,

20 or unfairly discriminatory for the risks to which they respectively
21 apply, and as within a range of reasonableness; and provided, fur-
-22 ther, that such rates shall fully take into consideration the addi-
-23 tional risk of business in the reinsurance pool and shall reflect the
24 experience of the reinsurance pool to the extent it is actuarial
25 appropriate. All losses, if any, incurred under policies issued to
26 employers under section sixty-five Aof this chapter shall be equi-
-27 tably distributed amount all insurers authorized to transact and
28 transacting workers’ compensation insurance in the common-
29 wealth. Such rating organization shall adopt a plan of operation,
30 which shall be submitted for approval to the commissioner of
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31 insurance and, upon approval by the commissioner, shall be
32 binding upon all members of the reinsurance pool. If a rating
33 organization fails to adopt a plan of operation within a reasonable
34 period of time of it, designation by the commissioner, the com-
-35 missioner may promulgate a plan of operation for the administra-
-36 tion of the reinsurance pool. Amendments to the plan of operation
37 may be made by the rating organization designated by the com-
-38 missioner or may be made at the direction of the commissioner
39 upon reasonable notice to such rating organization and after a
40 hearing. All amendments to the plan of operation proposed by the
41 rating organization designated to administer the reinsurance pool
42 shall be submitted for approval to the commissioner of insurance.

1 SECTION 5. Section 25G of Chapter 152 is hereby amended
2 by striking out subsection (l)(e), and inserting in place thereof the
3 following:
4 (e) its premium rates, as provided in section 52C of this
5 chapter, subject to the filing process set forth therein, and a com-
-6 posite listing of the estimated standard premium and annual net
7 premium to be developed for each member individually and in
8 total as a group. Payroll data for each of the three preceding years
9 shall be furnished by risk classification.

1 SECTION 6. Section 4 of Chapter 175 A is hereby amended
2 by inserting at the end of the second paragraph thereof the fol-
-3 lowing:
4 Provisions of chapter 152 to which workers’ compensation
5 insurance is subject shall apply to rates for that kind of insurance,
6 notwithstanding any provision to the contrary in this chapter.

1 SECTION 7. Section 7 of Chapter 175 A is hereby amended by
2 inserting the following:
3 (d) Nothing in this section shall be construed as applicable to
4 insurance subject to the provisions of section 53Aof chapter 152.
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1 SECTION 8. Section 9of Chapter 175 A is hereby amended by
2 inserting in the first paragraph thereof, after the words Every
3 member of, or subscriber to, a rating organization , the fol-
-4 lowing:— , other than a rating organization licenses in accordance
5 with section 52C of chapter 152.

1 SECTION 9. This act shall apply to all workers’ compensation
2 policies written or renewed on or after January 1, 1996.
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