
HOUSE No. 4056
By Mr. Bosley of North Adams, petition of Daniel E. Bosley,

Edward G. Connolly, Stephen M. Brewer, Vincent A. Pedone and
Walter A. DeFilippi relative to drug testing of employees and prospec-
tive employees. Commerce and Labor.

e Commontoealtf) of iHassacfniaetts

In the Year One Thousand Nine Hundred and Ninety-Five

An Act relative to drug testing of employees and prospective

EMPLOYEES.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 The General Laws are hereby amended by inserting after
2 Chapter 149 the following new chapter:

3 CHAPTER 149A.
DRUG TESTING STANDARDS4

5 Section 1. Purpose.
6 The purpose of this chapter is to achieve a balance between the
7 goal of a drug-free workplace and that of respect for individual
8 privacy by providing specific standards under which employers
9 may test for substance abuse using fair and reasonable detection

10 methods.
11 Section 2. Definitions.
12 “Applicant”, a person actively seeking or being sought for
13 employment with an employer.
14 “Drug”
15 (A) alcohol including distilled spirits, wine, malt beverages
16 and intoxicating liquors;
17 (B) controlled substances as defined by the U.S. Drug
18 Enforcement Administration in Schedules I-V, and metabolites.
19 [2] C.R.R. Secs. 1308.11-1308.15 (1974 as amended)];
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20 “Drug test”, any chemical, biological or electronic test of
21 bodily fluids, administered for the purpose of determining the
22 presence or absence of drugs or their metabolites in a person’s
23 body. The term does not include an examination by a physician
24 absent use of chemical, biological or electronic means.
25 “Employee” an individual who provides services or labor for
26 an employer for wages or other remuneration.
27 “Employee assistance program”, a program staffed by an indi-
-28 vidual or individuals with expertise in dealing with drug-related
29 problems which at a minimum provides for counselling to pro-
-30 gram participants to include problem assessment, evaluation,
31 referral for treatment and follow-up procedures.
32 “Employer”, a person or entity who engages the services or
33 labor of an employee for wages or other remuneration but does
34 not include the United States.
35 “Reason to suspect”, a rebuttable presumption that an employee’s
36 job performance is being or has been affected by the use of a drug
37 when a physician in his or her professional judgement, concludes
38 a drug test is in order.
39 “Rehabilitation program”, an in-patient or out-patient program
40 licensed or certified for the purpose of treating individual drug
41 abuse, including the development, supervision and implementa-
-42 tion of programs for recovery.
43 Section 3. Notice of Drug Testing.
44 Employers who engage in drug testing of applicants or
45 employees shall have a written drug testing policy. Such policy
46 shall contain—

47 (1) A general statement describing the employer’s policy on
48 employee drug use and identifying both the grounds on which an
49 employee or applicant may be required to submit to a drug test
50 and the actions the employer may take against an employee or
51 applicant on the basis of a confirmed positive test result;
52 (2) The procedures used by the employer to ensure confiden-
-53 tiality;
54 (3) The consequences of refusing to submit to a drug test;

55 (4) A statement describing the procedure by which the
56 employer will entertain the employee’s or applicant’s explanation
57 of a confirmed positive test result;
58 (5) A description of any employee assistance program or reha-
-59 bilitation program that the employer may provide or support.
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60 An employer shall provide written notice of its drug testing
61 policy to all affected employees and applicants prior to testing.
62 An employer shall include a statement in its application for
63 employment form notifying applicants as to the existence of its
64 drug testing policy.
65 The notice required by this section must be given at least thirty
66 days prior to the implementation of any drug testing program.
67 Section 4. Pre-employment Testing.
68 An employer shall not require an applicant for employment to
69 submit to a drug test unless the following provisions are met:
70 (a) the applicant is informed in writing at the time of applica-
-71 tion of employer’s intent to conduct such a drug test;
72 (b) the applicant is given an offer of employment conditioned
73 upon the applicant receiving a negative test result;
74 (c) the applicant is given the opportunity to write a pre-test
75 statement regarding any factors that may influence the test
76 results;
77 (d) the employer obtains the express written consent of any
78 applicant to perform the test and limits it to the specific sub-
-79 stances expressly identified on said consent form.
80 Section 5. Circumstances Under Which Testing Is Permitted.
81 An employer may require, as a condition of employment, that
82 an applicant submit to a drug test administered in conformity with
83 section five of this chapter.
84 (1) Where the employer has “reason to suspect” based on spe-
-85 cific, objective facts and reasonable inferences drawn therefrom,
86 in light of experience, that the employee’s job performance is
87 being or has been affected by the use of a drug, concerning which
88 the employer has received no reasonable explanation.
89 (2) Where the nature of the employee’s job would create a sig-
-90 nificant health or safety risk to the employee, to fellow employees
9! or to the public should the employee be affected by the use of a
92 drug.
93 The commissioner of labor shall promulgate rules and regula-
-94 tions relative to the designation of certain occupations as high
95 risk or safety-sensitive occupations. Any employer aggrieved by
96 the decision of the commissioner shall have the right to appeal
97 such decision pursuant to Chapter 23.
98 (3) Where the employee is participating in a drug related
99 employee assistance program or rehabilitation program sponsored
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100 or authorized by the employer and for one year after completion
101 of such program.of such program.
102 (4) Where the test is conducted pursuant to the requirements of
103 federal or state law or regulations
104 (5) Where the employer obtains the express written consent of
105 the employee to perform the test and limits it to the specific sub-
106 stances expressly identified on said consent form; and the
107 employer gives the employee the opportunity to write a pre-test
108 statement regarding any factors that may influence the test results.
109 Whenever an employee or applicant refuses to submit to a drug
110 test authorized by this section, the refusal may serve as the basis
111 for refusal to hire, or other disciplinary action by the employer, up
112 to and including termination.
113 Notwithstanding any other provision of this chapter, an
114 employer may prohibit the use, sale or possession of drugs during
115 work hours and may discipline, suspend, or dismiss employees
116 for being affected by the use of drugs during work hours.
117 Section 6. Testing Standards
118 Any sample collected as authorized by this chapter shall be
119 collected pursuant to protocols established by physicians licensed
120 to practice in the commonwealth, and which are designed to
121 ensure the purity of specimens taken by preventing interference
122 with, tampering or substitution. Such samples shall be collected.
123 labeled, stored, and transported to the place of testing so as to rea-
124 sonably preclude the possibility of substitution, contamination or
125 adulteration.
126 The employer shall not request or require that a blood sample
127 be drawn for the purpose of administering a drug test
128 The employer, or any one acting in the interest of the employer,
129 shall not, either directly or indirectly, observe an applicant or
130 employee in the process of producing the urine specimen.
131 The employer or laboratory shall establish a chain of custody
132 procedure for both sample collection and testing that will verify
133 the identity of each sample and test result.
134 Samples shall be analyzed in a laboratory that has been certi-
135 fied by the commissioner or accredited by the College of
136 American Pathologists. All laboratories not accredited by the
137 College of American Pathologists must be certified by the corn-
138 missioner within ninety days of the effective date of any rules
139 establishing certification requirements, or of the effective date of
140 this chapter if such rules have not been promulgated
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An employer may take action pursuant to section six only if the
sample collected is confirmed as positive by gas chromatography
with mass spectrometry or by an equivalent procedure.

141
142
143

The employer and the applicant or employee shall be simulta-
neously notified by the laboratory that a urine sample is positive
only if the initial test and confirmatory test are positive for the
particular drug. Such notification shall be in writing and include
the following information:

144
145
146
147
148

(a) the name of the person tested;149
(b) the type of test conducted for both initial screening and

confirmation;
150
151

(c) the results of each test;152
(d) measure used to distinguish positive and negative samples

on both the initial and confirmation screening;
153
154

(e) name and address of laboratory;155
(f) any other information provided by the laboratory to the

employer concerning that person’s test.
156
157

The employer shall provide the person tested with an opportu-
nity, at said person’s request and expense, to have a blood sample
drawn at the time the urine sample is provided, and preserved in
such a way that it can be tested later for the presence of drugs.

158
159
160
161

The detection of a drug at a therapeutic level, as defined by the
commissioner of public health, shall be reported as a negative test
result. Such negative result shall not be included in the labora-
tory’s notification to the employer and the applicant or employee.

162
163
164
165

Section 7. Action Based on Positive Test Results.166
Whenever a drug test is confirmed as positive pursuant to sec-

tion five, an employer may use the results of that test as the basis
for action which includes the following:

167
168
169

(1) a requirement that the employee participate in an employer-
conducted or employer-approved employee assistance or rehabili-
tation program as a condition of continued employment;

170
171
172
173 (2) disciplinary action up to and including termination;

(3) refusal to hire an applicant;174
(4) any reasonable action necessary to preserve a safe, healthy

and productive work environment. Such action may include, but
is not limited to, reassignment, transfer, suspension, or required
leave of absence.

175
176
177
178

Before an employer may take action pursuant to the preceding
paragraph, the employer shall inform the employee or applicant

179
180
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181 tested as to the identity of the substance for which a positive test
was obtained and, after receipt of such information, the employee
or applicant shall be provided a reasonable opportunity to explain
the confirmed positive test result.

182
183
184
185 Section 8. Employee Assistance and Rehabilitation

Prior to establishing a drug testing program for its employees
as authorized by this chapter, an employer must make available an
employee assistance program which meets the following min-
imum criteria:

186
187
188
189
190 (I) is available to all employees;

(2) is described in a written statement which is available to all
employees;

191
192

(3) provides services under a high degree of confidentiality193
An employer may, but is not required to, as a condition to con-

tinued employment, offer to any employee whose sample test is
confirmed as positive pursuant to the procedures described in sec-
tion five, a temporary leave of absence with or without pay to
participate in a rehabilitation program.

194
195
196
197
198

The employer shall not dismiss an employee who tests positive
unless said employee refuses to participate in an EAR or rehabili-
tation program, or said employee tests positive after participating
in such program, or said employee is dismissed for reasons unre-
lated to this section.

199
200
201
202
203

Section 9. Confidentiality of Information204
Absent the express written consent of the employee, applicant,

or legal representative thereof, any information acquired by the
employer relating to the administration and results of a substance
abuse test shall not be released to any person other than—

205
206
207
208

(I) the employee or applicant tested, as authorized by this
chapter;

209
210

(2) those employees of the employer with a need to know;211
(3) providers of employee assistance programs or rehabilitation

programs as described in section seven of this chapter.
212
213

This section does not prohibit214
(1) The release of information described in the preceding

paragraph where required or permitted by federal or state law.
(2) The use of information described in the preceding para-

graph in any grievance procedure, administrative hearing or court
proceeding arising out of an action taken pursuant to section six.

215
216
217
218
219
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The result may not become part of the employee’s personal
record, as defined in section 52C of chapter and may not be
obtained by court order or process, unless:

220
221
999

(1) an applicant or employee voluntarily signs a written
consent form;

223
224

(2) a release is compelled by a court of competent jurisdiction
in connection with an action brought under this section.

225
226

If information about drug test results is released contrary to the
provisions of this section, it shall be inadmissable as evidence in
any judicial or quasi-judicial proceeding, except in a court of
competent jurisdiction in connection with an action under this
section.

227
228
229
230
231

Section 10. Remedies for Violations.232
An action to obtain relief for a violation of this chapter may be

brought within six months of the alleged violation or after the
exhaustion of any available administrative remedies, whichever is
later, in the superior court by a person adversely affected by the
alleged violation.

233
234
235
236
237

If the court finds that the employer has violated a requirement
of this chapter, the court may enjoin the employer from engaging
in such conduct, and order such affirmative action as may be
appropriate, including, but not limited to, reinstatement or hiring
of an employee, with or without back pay. Interim earnings by the
person or persons adversely affected by the employer’s violation
shall operate to reduce the back pay otherwise allowable.

238
239
240
241
242
243
244

In no event shall the court award compensatory liquidated or
punitive damages for any violation of this chapter.

245
246
247 The court in its discretion may allow the prevailing party

reasonable costs of any action under this section, including rea-
sonable attorney’s fees.

248
249

The remedies provided for under this section shall be exclu-
sive, and no other damages based on facts which present a
possible violation of this act shall be authorized.

250
251
252

In any claim brought pursuant to this section, where it is
alleged that the employer’s action was based on a false test result,
there shall be a rebuttable presumption that the test result was
valid if the employer complied with section five of this chapter.

253
254
255
256

No cause of action shall arise in favor of any person against an
employer who has established a drug testing program in accor-
dance with this chapter for;

257
258
259
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(1) failure to test for drugs, or failure to test for a specific
substance;

260
261

(2) failure to test for, or if tested for, failure to detect, any

specific substance, disease, infectious agent, virus, or other phys-
ical abnormality, problem, or defect of any kind;

262
263
264

(3) termination or suspension of a drug testing program as

permitted by this chapter;
265
266

(4) defamation of character, libel, slander, or damage to reputa-
tion arising out of a drug test administered in conformity with this
chapter unless—

267
268
269

a) information was disclosed to any person other than a person
authorized under this chapter to receive the information;

270
271

b) the information disclosed was based on a false test result;272
c) the false test result was disclosed with malice273
It shall be a violation of this chapter for an employer to dis-

charge or in any manner discriminate against an employee or
applicant because said person has filed any complaint or insti-
tuted or testified in any proceeding brought pursuant to this
chapter.

274
275
276
277
278

Section 11. Pre-existing Programs279
A drug testing program initiated prior to the effective date of

this chapter shall conform to the provisions of this chapter no
later than the said effective date.

280
281
282

Section 12. Freedom of Collective Bargaining.283
Nothing in this chapter shall be construed to interfere with or

diminish any protection already provided under a collective bar-
gaining agreement that exceeds the minimum standards of
employee protection provided by this chapter. In addition, nothing
in this chapter shall be construed to limit the freedom of
employees to bargain collectively for a different drug testing pro-
gram, so long as the protection provided by the collective bar-
gaining agreement meets or exceeds the minimum standards of
employee protection provided by this chapter.

284
285
286
287
288
289
290
291
292

Section 13. Effective Date.293
The provisions of this act shall become effective one hundred

and eighty days following the date of enactment.
294
293
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