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By Mr. Cabral of New Bedford, petition of the Massachusetts AFLCIO and Antonio F. D. Cabral for legislation to make certain changes
in the law relative to workers’ compensation benefits. Commerce and
Labor.

ie Commontoealtf)

of iHassatfjusetts

In the Year One Thousand Nine Hundred and Ninety-Five

An Act relative to

workers' compensation benefits.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1
SECTION 1. Chapter 152, section I, Subsection (7A) of the
2 General Laws, as appearing in the 1992 Official Edition, is hereby
3 amended by striking out the third and fourth sentences and
4 inserting in place thereof:—
5
Personal injuries shall include mental or emotional disabilities

6 only where a contributing cause of such disability is an
7 series of events occurring within the employment.
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SECTION 2. Subsection (1) of Section 7 of Chapter 152 is
hereby amended by striking the last sentence of said subsection as
so appearing, and inserting in place thereof the following:
(I) An insurer’s inability to defend on any issue shall relieve an
employee of the burden of proving that issue in the case.
Subsection (2) of Section 7of Chapter 152 is hereby amended
by striking subsection (2) as so appearing, and inserting in place
thereof the following:
(2) If an insurer fails to commence such payment or make such
notification within fourteen days, it shall pay to the employee a
penalty in an amount equal to two times the average weekly wage
in effect in the Commonwealth at that time, and one times the
average weekly wage for each seven day period thereafter. Such
penalty may be waived if the division of administration finds that
the failure to comply with said fourteen day requirement was due
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16 to events not within the control of the insurer or its agents. No
17 amount paid as a penalty under this Section shall be included in
18 any formula utilized to establish premium rates for worker’s com-19 pensation insurance.
SECTION 3. Subsection (6) of said Section 10 of Chapter 152
1
2 is hereby deleted.
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SECTION 4. Subsection (2) of said Section 10A of Chapter 152, as so appearing, is hereby deleted.

1
SECTION 5. Said Section 11A of Chapter 152, as so appearing,
2 is amended by striking out said section and inserting in place
3 thereof:—
4
Section 11A (1) With the assistance of the medical consultant

5
6
7
8
9
10
-11
12

13
14
-15

-16
17
18
19

20
21

-22
23
-24
25
26
27
28

to the commissioner and the administrative judges, the senior
judge shall periodically review and update a separate roster of
impartial medical examiners who are willing to make prompt
reports and be deposed. The department shall establish criteria for
being named to and remaining on said roster.
(2) When any claim or complaint dealing with incapacity benefits for an alleged mental or emotional disability is forwarded to
the division of dispute resolution, the administrative judge may
appoint an impartial physician from the appropriate roster to
examine the employee and make a report. The report of the impartial physician in such a case shall, where feasible contain a determination by such physician of whether or not a mental or
emotional disability exists, of whether or not any such disability is
total or partial and permanent or temporary, and of whether or not
any such disability is of a kind whose significant contributing
cause is likely to have been a work-related event or series of
events. The determination by an impartial physician of the existence or nonexistence of a temporary or permanent, partial or total
disability shall be prima facie evidence of the existence or nonexistence, as the case may be, of such a condition, in any subsequent
proceeding. Each party shall have the right to engage a physician
to appear, or be deposed, for the purpose of rebutting the report of
the impartial physician. If a decision of an administrative judge or
reviewing board is in favor of the employee, the reasonable fee of
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each such physician appearing on behalf of the employee shall be
paid by the insurer.
(3) In any other proceeding in which medical evidence is
required for the resolution of a dispute arising under this chapter,
the senior judge may appoint a physician from the appropriate
roster to examine the claimant and to make a report. Failure of an
employee to report to a physician appointed under this section,
after due notice and without cause, shall constitute sufficient
cause for a denial, discontinuance, or modification of benefits, as
the case may be.
(4) The fee for the services of any physician appointed by the
senior judge under this chapter shall be a reasonable amount
approved by the commissioner, and shall be paid by the insurer
directly to the physician promptly upon receipt of the approved
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44
(5) If an employee returns to any employment which complies
45 with the physical restrictions or limitations established by a
46 physician appointed under this chapter and the employee suffers
47 further injury while complying with said restrictions or limita-48 tions, the employee shall enjoy any statutory or common law
49 causes of action the employee has or may come to have as if the

50 physician were providing treatment to the employee. These
51 causes of action shall be in addition to any other rights and reme-52 dies the employee may have pursuant to this chapter or otherwise.
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SECTION 6. Subsection (10) of said Section 13A of Chap152 is hereby amended by striking the following language:—
In any instance in which an attorney’s fee under Subsection (1)
to (6), inclusive is due as a result of a cash award being made to
the employee either voluntarily, or pursuant to an order or decision, the insurer may reduce the amount payable to the employee
within the first month from the date of the voluntary payment
order or decision, by the amount owed the claimant’s attorney;
provided, however, that the amount paid to the employee shall not
be reduced to a sum less than seventy-eight percent of what the
employee would have received within that month if no attorney’s
fee were payable.
ter
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SECTION 7. Said Chapter 152 is hereby further amended by
striking Section 29 as so appearing, and inserting in place thereof
the following:
If incapacity extends for a period of five calendar days or more,
compensation shall be paid from the date of injury; provided,
however, that except as otherwise provided in this chapter no
compensation shall be paid for a period for which any wages were

8

earned.

1

SECTION 8. Said Chapter 152 is hereby amended by adding
the following language after the first full paragraph of Section 30,
as so appearing:
The following situations shall not constitute a switch or change
within the meaning of the limitations of this section:
(1) The death, relocation or cessation of providing health care
services by a health care provider;
(2) The provision of a second opinion to a health care provider;
or
(3) The refusal of a health care provider to provide prescribed
treatment or to continue to treat an employee for any reason.
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SECTION 9. Said Chapter 152 is hereby amended by striking
out Section 34, as so appearing, and inserting in place thereof, the
following section:
Section 34. While the incapacity for work resulting from the
injury is total, during each week of incapacity the insurer shall
pay the injured employee a weekly compensation equal to twothirds of his average weekly wage before the injury, but not more
than the maximum weekly compensation rate nor less than the
minimum weekly compensation rate, unless the average weekly
wage of the employee is less than the minimum weekly compensation rate, in which case said weekly compensation shall be equal
to his average weekly wage.
The total number of weeks of compensation due the employee
under this section shall not exceed two hundred and sixty.

1
SECTION 10. Said Chapter 152 is hereby amended by striking
2 out Section 34A as so appearing, and inserting in place thereof,
3 the following section:
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Section 34A. While the incapacity for work resulting from the
injury is both permanent and total during each week of incapacity,
the insurer shall pay the injured employee compensation equal to
two-thirds of his average weekly wage before the injury, but not
more than the maximum weekly compensation rate nor less than
the minimum weekly compensation rate.

SECTION 11, Said Chapter 152 is hereby amended by striking
1
2 out Section 348 as so appearing, and inserting in place thereof,
3 the following section:
Section 348. October first of each year shall be the review date
4
5 for the purposes of this section.
6
Any person receiving or entitled to receive the benefits under
7 the provisions of section thirty-one or section thirty-four A whose

8 benefits are based on a date of personal injury at least twenty-four
9 months prior to the review date shall be paid, without application,
10 a supplement to weekly compensation to the extent such supple-11 ment shall not reduce any benefits such person is receiving pur-12 suant to federal social security law. The supplemental benefits
13 shall be paid in accordance with the following provisions:
14
(a) The director of administration shall determine the per-15 centage increase between (i) the average weekly wage in the com-16 monwealth on the date the permanently and totally disabled
17 employee was injured on or the date the deceased worker was
18 injured, and (ii) the average weekly wage in the commonwealth
19 on the review date. For purposes of this section, the increase in
20 the average weekly wage in the commonwealth shall not exceed
21 ten percent in any year.
(b) The death benefit under section thirty-one or the permanent
22
23 and total disability benefit under section thirty-four A that was
24 being paid prior to any adjustments under this section shall be the
25 base benefit. The base benefit shall be increased on each review
26 date by the percentage increase in the average weekly wage in the
27 commonwealth as calculated in the paragraph (1); the resulting
28 amount shall be termed the adjusted benefit and is the amount of
29 benefit to be paid on and after the review date. The difference
30 between the base benefit and the adjusted benefit shall be termed
31 the supplemental benefit.
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(c) The supplemental benefits under this section shall be paid
33 by the insurer concurrent with the base benefit. Insurers shall be
34 entitled to quarterly reimbursements for supplemental benefits,
35 pursuant to section 65, for cases involving injuries that occurred
36 on or before October first, nineteen hundred and eighty-six, and
37 for those cases occurring thereafter, to the extent such supple-38 mental benefits are due to the increase of greater than five percent
39 in the average weekly wage in the commonwealth in any single
40 year. No self-insurer, self-insurance group or municipality that has
41 chosen non-participation in the assessment provisions for funding
42 such reimbursements pursuant to section sixty-five shall be eli-43 gible for such reimbursements.
32

1
2

3
4

5
6
-7
8
9
-10
11
12
1

2
3
4

5
6

SECTION 12. Said Chapter 152 is hereby amended by striking
Section 35 as so appearing, and inserting in place thereof, the
following section:—
Section 35. While the incapacity for work resulting from the
injury is partial, during each week of incapacity the insurer shall
pay the injured employee a weekly compensation equal to twothirds of the difference between his average weekly wage before
the injury and the weekly wage he is capable of earning after the
injury, but not more than the statutory maximum weekly compensation rate.
The total number of weeks of compensation due the employee
under this section shall not exceed six hundred.
out

SECTION 13. Section 35E of Chapter 152 is hereby amended
by striking out Section 35E as so appearing, and inserting in place
thereof, the following section:
Section 35E. Any person receiving old age benefits pursuant to
federal social security law or receiving pension benefits paid in
part or entirely by an employer shall not be entitled to benefits
under section thirty-five, unless such employee can establish that
but for the injury, such employee would have remained active in

7
8
9 the labor market.

SECTION 14. Section 35F of Chapter 152 is hereby amended
1
2 by striking out Section 35F as so appearing, and inserting in place
3 thereof, the following section;
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Section 35F. (1) October first of each year shall be the review
5 date for the purposes of this section.
(2) Any person receiving or entitled to receive benefits under
6
thirty-five whose benefits are based on a date of personal
section
7
8 injury at least thirty-six months prior to the review date shall be
9 paid, without application, a supplement to weekly compensation
10 to the extent such supplement shall not reduce any benefits such
11 person is receiving pursuant to federal social security law. The

4

12 supplemental benefits shall be paid in accordance with the fol-13 lowing provisions:
14
(a) The director of administration shall determine the per-15 centage increase between (i) the average weekly wage in the com-

-16

monwealth on the date the partially disabled employee was

17 injured and (ii) the average weekly wage in the commonwealth on

18 the review date. For purpose of this section, the increase in the
19 average weekly wage in the commonwealth shall not exceed five
20 percent in any year.
21
(b) During the twelve months after the review date, any weekly
22 benefit the employee is entitled to receive under section thirty-23 five shall be the base benefit. During the twelve months after the
24 review date, the base benefit for any week shall be increased by
25 the percentage increase in the average weekly wage in the com-26 monwealth as calculated in the preceding paragraph; the resulting
27 amount shall be termed the adjusted benefit and is the amount of
28 benefit to be paid for the week. The difference between the base
29 benefit and the adjusted benefit shall be termed the supplemental
30 benefit.
31
(3) The supplemental benefits under this section shall be paid
32 by the insurer concurrent with the base benefit.
SECTION 15. Subsection (1) of Section 36 of Chapter 152 is
1
2 hereby amended by striking out the introductory paragraph as so
3 appearing, and inserting in place thereof, the following para-4 graph:
(B) In addition to all other compensation, the employee shall
5

6
7

be paid the sums hereafter designated for the following specific
permanent injuries:
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1
SECTION 16. Said Section 36 of Chapter 152, as so appearing
is
2
hereby amended by striking out the words “fifteen thousand
3 dollars” and inserting in place thereof the following language:
The average weekly wage in the Commonwealth at the date of
4
5 injury multiplied by thirty-two.
1
SECTION 17. Said Section 36 of Chapter 152, as so appearing,
2 is hereby amended in paragraph (k) by striking out the first sen-3 tence of paragraph (k).
1
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SECTION 18. Said Chapter 152 is hereby amended in paragraph (k) of Section 36 by deleting the last sentence of paragraph (k).

SECTION 19. The second paragraph of Section 36A of
1
2 Chapter 152 is hereby amended by striking out the last sentence
3 and inserting in place thereof the following sentence:
4
In no event shall payments be made under this section for an
5 injury resulting in instantaneous death.
SECTION 20. Section 45 of Chapter 152 is hereby amended
1
2 by adding the following paragraph:
3
If an employee returns to any employment which complies with
4 the physical restrictions or limitations established by a physician
5 who has examined an employee pursuant to this section and the
6 employee suffers further injury while complying with said restric-

-7 tions or limitations, the employee shall enjoy any statutory or
8 common law causes of action the employee has or may come to have
9 as if the physician were providing treatment to the employee. These
10 causes of action shall be in addition to any other rights and remedies
11 the employee may have pursuant to this chapter or otherwise.

1

2
3
4
-5

6
7

SECTION 21. Section 48 of said Chapter 152, as so appearing,
is hereby amended by inserting after the first sentence of
Subsection (1) the following language:
If an employer has been given notification by any party by certified mail or a proposed agreement to redeem liability and does
not respond in writing within fourteen calendar days, the
employer shall be deemed to have provided such written consent.
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