
HOUSE No. 6294
The committee of conference on the disagreeing votes of the two

branches, with reference to the Senate amendment (striking out all after
the enacting clause and inserting in place thereof the text of Senate docu-
ment numbered 2366) of the House Bill relative to job growth in the
Commonwealth (House, No. 6142), reports (in part) the following bill
(House, No. 6294). July 31, 1996.

In the Year One Thousand Nine Hundred and Ninety-Six

An Act relative to promoting job growth in the commonwealth.

Be it enacted by the Senate and House of Representatives in Genera!
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 2 of chapter 23A of the General Laws, as
2 appearing in the 1994 Official Edition, is hereby amended by
3 adding the following sentence;— Marketing and disseminating
4 promotional information to mutual fund service corporations
5 based both within and without the commonwealth. Such informa-
-6 tion shall include, but not be limited to, details concerning
7 changes in the tax structure of the commonwealth as it affects the
8 mutual fund industry.

1 SECTION 2. Section 38 of chapter 63 of the General Laws is
2 hereby further amended by striking cut subsection (c), as amended
3 by section 1 of chapter 280 of the acts of 1995, and inserting in
4 place thereof the following subsection: —
5 (c) If a corporation, other than a defense corporation as
6 described in subsection (k), a manufacturing corporation as
7 described in subsection (1), or a mutual fund service corporation to
8 the extent of its mutual fund sales as described in subsection (m),
9 has income from business activity which is taxable both within

10 and without this commonwealth, its taxable net income, as deter-
-11 rained under the provisions of subsection (a), shall be apportioned
12 to this commonwealth by multiplying said taxable net income by a
13 fraction, the numerator of which is the property factor plus the
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14 payroll factor plus twice times the sales factor, and the denomi-
-15 nator of which is four.

1 SECTION 3. Subsection (f) of said section 38 of chapter 63, as
2 appearing in the 1994 Official Edition, is hereby amended by
3 adding the following paragraph:—
4 Notwithstanding the foregoing, mutual fund sales by a mutual
5 fund service corporation as defined in subsection (m), other than
6 the sale of tangible personal property, shall be assigned to this
7 commonwealth to the extent that shareholders of the regulated
8 investment company are domiciled in this commonwealth as fol-
-9 lows:

10 (a) by multiplying the mutual fund service corporation’s total
11 dollar amount of sales of such services on behalf of each regulated
12 investment company by a fraction, the numerator of which shall
13 be the average of the number of shares owned by the regulated
14 investment company’s shareholders domiciled in this common-
-15 wealth at the beginning of and at the end of the regulated invest-
-16 ment company’s taxable year that ends with or within the mutual
17 fund service corporation’s taxable year, and the denominator of
18 which shall be the average of the number of shares owned by the
19 regulated investment company shareholders everywhere at the
20 beginning of and at the end of the regulated investment company’s
21 taxable year that ends with or within the mutual fund service cor-
-22 poration’s taxable year.
23 (b) A separate computation shall be made to determine the sale
24 for each regulated investment company, the sum of which shall
25 equal the total sales assigned to the commonwealth.
26 The commissioner shall promulgate regulations to implement
27 the provisions of this paragraph.

1 SECTION 4. Said section 38 of said chapter 63 is hereby fur-
-2 ther amended by adding the following subsection:—
3 (m) (1) As used in this subsection and in subsections (c) and (f),
4 the following words shall, unless the context otherwise requires,
5 have the following meaning:
6 “Administration services”, include, but are not limited to, cler-
-7 ical, fund or shareholder accounting, participant record keeping,
8 transfer agency, bookkeeping, data processing, custodial, internal
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9 auditing, legal and tax services performed for a regulated invest-
-10 ment company, but only if the provider of such service or services
11 during the taxable year in which such service or services are pro-
-12 vided also provides or is affiliated with a person that provides
13 management or distribution services to any regulated investment
14 company.
15 “Affiliate”, the meaning as set forth in 15 USC section
16 a-2(a)(3)(C), as may be amended from time to time,

17 “Base period employment level”, the number of qualified
18 employees in this commonwealth of a mutual fund service corpo-
-19 ration as of January first, nineteen hundred and ninety-six, or if
20 the mutual fund service corporation is one of the mutual fund
21 service corporations filing a combined return for the tax year
22 ending as of December thirty-first, nineteen hundred and ninety-
-23 six, the aggregate number of all qualified employees as of January
24 first, nineteen hundred and ninety-six of all of the mutual fund
25 service corporations participating in such combined return. If a
26 mutual fund service corporation was not engaged in business in
27 the commonwealth on January first, nineteen hundred and ninety-
-28 six, the base period employment level shall be the average
29 employment level for the first two taxable years during which it is
30 engaged in business in the commonwealth. In the event of the
31 acquisition of a business or line of business or any other corporate
32 restructuring that increases the number of qualified employees of
33 the mutual fund service corporation, the base period employment
34 level to be applied in the taxable year in which the acquisition or
35 restructuring occurs and in all subsequent taxable years shall be
36 increased to reflect such an increase. In the event of a divestiture
37 of a line of business or other corporate restructuring that decreases
38 the number of qualified employees of the mutual fund service cor-
-39 poration, the base period employment level to be applied in the
40 taxable year in which such divestiture or other corporate restate-
-41 turing occurs and in all subsequent taxable years shall be recalcu-
-42 lated to reflect such decrease only if the mutual fund service
43 corporation can demonstrate that such divestiture or other corpo-
-44 rate restructuring will not result in any reduction in the number of
45 jobs in the commonwealth.
46 “Distribution services”, include, but are not limited to, the serv-
-47 ices of advertising, servicing, marketing or selling shares of a reg-
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48 ulated investment company, but, in the case of advertising, ser-
-49 vicing or marketing shares, only where such service is performed
50 by a person who is, or in the case of a close end company, was,
51 either engaged in the services of selling regulated investment
52 company shares or affiliated with a person that is engaged in the
53 service of selling regulated investment company shares. In the
54 case of an open end company, such service of selling shares must
55 be performed pursuant to a contract entered into pursuant to 15
56 USC section a-15(b), as from time to time amended.
57 “Domicile”, presumptively the shareholder’s mailing address
58 on the records of the regulated investment company. If, however,
59 the regulated investment company or the mutual fund service cor-
-60 poration has actual knowledge that the shareholder’s primary resi-
-6! dence or principal place of business is different than the
62 shareholder’s mailing address said presumption shall not control,
63 If the shareholder of record is a company which holds the shares
64 of the regulated investment company as depositor for the benefit
65 of a separate account, then the shareholder shall be the contract
66 owners or policyholders of the contracts or policies supported by
67 the separate account, and it shall be presumed that the domicile of
68 said shareholder is the contract owner’s or policyholder’s mailing
69 address to the extent that the company maintains such mailing
70 addresses in the regular course of business. If the regulated invest-
-71 ment company or the mutual fund service corporation has actual
72 knowledge that the shareholder’s principal place of business is
73 different than the shareholder’s mailing address said presumption
74 shall not control.
75 “Employment level”, the number of qualified employees of the
76 mutual fund service corporation in the taxable year, or if the
77 mutual fund service corporation is one of the mutual fund service
78 corporations filing a combined return for such taxable year, the
79 sum of the number of qualified employees of all such mutual fund
80 service corporations in this commonwealth for the taxable year.
81 “Jobs commitment level”, except as provided in subpara-
-82 graph (b) of paragraph (4), for taxable years beginning on or after
83 January first, nineteen hundred and ninety-seven, but before
84 January first, nineteen hundred and ninety-eight, an employment
85 level of one hundred and five percent of the base period employ-
-86 ment level; for taxable years beginning on or after January first,
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87 nineteen hundred and ninety-eight, but before January first, nine-
-88 teen hundred and ninety-nine, an employment level of one hun-
-89 dred and ten percent of the base period employment level; for
90 taxable years beginning on or after January first, nineteen hundred
91 and ninety-nine, but before January first, two thousand, an
92 employment level of one hundred and fifteen percent of the base
93 period employment level; for taxable years beginning on or after
94 January first, two thousand, but before January first, two thousand
95 and one, an employment level of one hundred and twenty percent
96 of the base period employment level; for taxable years beginning
97 on or after January first, two thousand and one, but before January
98 first, two thousand and two, an employment level of one hundred
99 and twenty-five percent of the base period employment level; for
100 taxable years beginning on or after January first, two thousand
101 and two, but before January first, two thousand and three, an
102 employment level of one hundred and twenty-five percent of the
103 base period employment level. If a mutual fund service corpora-
-104 tion was not engaged in business in the commonwealth on January
105 first, nineteen hundred and ninety-six, for all taxable years begin-
-106 ning before January first, two thousand and three, the jobs corn-
-107 mitment level shall be the base period employment level increased
108 by five percent of the base period employment level for every
109 year after which the base period employment level is established.
110 “Management services”, include, but are not necessarily limited
111 to, the rendering of investment advice directly or indirectly to a
112 regulated investment company, making determinations as to when
113 sales and purchases of securities are to be made on behalf of the
114 regulated investment company, or the selling or purchasing of
115 securities constituting assets of a regulated investment company,
116 and related activities, but only where such activity or activities are
117 performed: (i) pursuant to a contract with the regulated investment
118 company entered into pursuant to 15 USC section a-15(a), as from
119 time to time amended; (ii) for a person that has entered into such
120 contract with the regulated investment company; or (iii) for a
121 person that is affiliated with a person that has entered into such
122 contract with a regulated investment company.
123 “Mutual fund sales”, taxable net income derived within the tax-
-124 able year directly or indirectly from the rendering of management,
125 distribution or administration services to a regulated investment
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company, including net income received directly or indirectly
from trustees, sponsors and participants of employee benefit plans
which have accounts in a regulated investment company.

126
127
128

“Mutual fund service corporation”, any corporation doing busi-
ness in the commonwealth which derives more than fifty percent
of its gross income from the provision directly or indirectly of
management, distribution or administration services to or on
behalf of a regulated investment company and from trustees, spon-
sors and participants of employee benefit plans which have
accounts in a regulated investment company.

129
130
131
132
133
134
135

“Number of qualified employees”, the number of qualified
employees who are employed by a mutual fund service corpora-
tion in the commonwealth as of the last day of a given taxable
year.

136
137
138
139

“Number of qualified employees worldwide”, the total number
of qualified employees worldwide who were employed by the
mutual fund service corporation on a specified date.

140
141
142

“Qualified employee in this commonwealth”, an individual
who: (i) is employed by a mutual fund service corporation;
(ii) works on a full-time basis with a normal work week of thirty
or more hours; (iii) at the inception of the employment relation-
ship does not have a termination date which is either a date certain
or determined with reference to the completion of some specified
scope of work; (iv) is eligible to receive employee benefits
including, but not limited to, paid holidays, vacation and unem-
ployment benefits; and (v) is subject to Massachusetts income tax
withholding. Three or fewer individuals who collectively fulfill
the requirement of clause (ii) and who each meet the requirements
of clauses (i), (iii), (iv) and (v) shall be counted as one qualified
employee for purposes of this section.

143
144
145
146
147
148
149
150
151
152
153
154
155

“Qualified employee worldwide”, an individual who meets the
criteria in subsections (i) to (iv), inclusive, of the definition of
“Qualified employee in this commonwealth.” Three or fewer indi-
viduals who collectively fulfill the requirement of clause (ii) of
said definition of “Qualified employee in this commonwealth” and
who each meet the requirements of clauses (i), (iii) and (iv) of said
definition of “Qualified employee in this commonwealth” shall be
counted as one qualified employee for purposes of this section.

156
157
158
159
160
161
162
163
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“Regulated investment company”, the meaning as set forth in
section 851 of the Internal Revenue Code as amended and in
effect for the taxable year.

164
165
166

(2) Notwithstanding any other provision of the General Laws,
any mutual fund service corporation having income from mutual
fund sales to one or more regulated investment companies with
shareholders domiciled within and without this commonwealth
shall apportion such income pursuant to the provisions of sub-
section (c). Furthermore, any such mutual fund service corpora-
tion whose employment level in the current taxable year is equal
to or greater than its jobs commitment level for such taxable
year and who satisfies the requirements of paragraphs (3) and
(4), or any such mutual fund service corporation for which the
jobs commitment level requirement no longer applies shall
apportion such income by multiplying it by one hundred percent
of the sales factor, subject to the provisions of clause (i). The
provisions of paragraph (2) of subsection (m) shall take effect as
of July first, nineteen hundred and ninety-seven. For taxable
years beginning on or after January first, nineteen hundred and
ninety-seven and including July first, nineteen hundred and
ninety-seven, a mutual fund service corporation shall apportion
its taxable income to this commonwealth for such taxable year
by multiplying taxable net income by the percentage calculated
by weighting the apportionment percentage determined under
subsection (c), as in effect before July first, nineteen hundred
and ninety-seven, by the number of days in such taxable year
preceding July first, nineteen hundred and ninety-seven and by
weighting the apportionment percentage determined under said
paragraph (2) of said subsection (m) by the number of days in
such taxable year on and after July first, nineteen hundred and
ninety-seven.

167
168
169
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195 (3) Notwithstanding a mutual fund service corporation’s

failure to achieve its jobs commitment level in the taxable year,
the percentage set forth in the second paragraph of paragraph (2)
of subsection (m) may be applied, where the failure to achieve
the jobs commitment level for any taxable year is demonstrated
by the mutual fund service corporation to be a direct result of
adverse economic conditions in that taxable year.

196
197
198
199
200
201
202 (a) Adverse economic conditions can affect only one taxable
203 year except as set forth in subparagraph (b) and (c). Advers>
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economic conditions shall exist only where during any twelve
month period ending during the taxable year, either: (A) the
Standard & Poor’s 500 Stock Index decreases ten percent or more
compared to its level at the beginning of such twelve month period
or (B) the average daily trading volume on the New York Stock
Exchange decreases fifteen percent or more compared to the
average over the preceding twelve months; or (C) at any time
during the taxable year, the total assets under management of the
mutual funds served by the mutual fund service corporation
decreases twelve and one-half percent or more compared to such
total assets under management twelve months earlier.

204
205
206
207
208
209
210
211
212
213
214

(b) If a mutual fund service corporation demonstrates that
failure to achieve the jobs commitment level for one taxable year
was the direct result of an adverse economic condition, such cor-
poration may decrease its jobs commitment level by five percent
of the base period employment, level for all subsequent taxable
years prior to the first taxable year beginning on or after January
first, two thousand and two.

215
216
217
218
219
220
221

(c) If a mutual fund service corporation demonstrates that
failure to achieve the jobs commitment level for more than one
taxable year was the direct result of an adverse economic condi-
tion, such corporation may decrease its jobs commitment level by
five percent of the base period employment level for each taxable
year in which an adverse economic condition was established for
ail subsequent taxable years prior to the first taxable year begin-
ning on or after January one, two thousand and two. However, for
each taxable year beginning on or after January first, two thousand
and two, but prior to the first taxable year beginning on or after
January first, two thousand and four, the jobs commitment level
shall be an employment level equal to the sum of: (i) the jobs
commitment level for the most recent taxable year immediately
prior to such year for which an adverse economic condition was
not established; and (ii) five percent of the base period employ-
ment level.

999
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(4) For the purposes of determining compliance with the provi-
sions of this subsection, each mutual fund service corporation that
seeks to rely on the provisions of this subsection for the taxable
year in question shall submit, as part of its tax return, a report,
with such supporting documentation as the commissioner may
require, containing the following:

238
239
240
241
242
243
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(i) the number, nature, and aggregate wages of the qualified
employees in this commonwealth and qualified employees world-
wide as of the end of the taxable year and the number of jobs
added or lost as compared to the previous taxable year;

244
245
246
247

(ii) the number of the qualified employees in this common-
wealth as of the last day of the taxable year sorted by place of
employment;

248
249
250

(iii) the base period employment level;251
(iv) the volume of sales attributable to this commonwealth and

worldwide;
252
253

(v) the taxable income in this commonwealth;254
(vi) net assets under management in this commonwealth and

worldwide; and
255

256
(vii) the median income of al] of qualified employees in the

commonwealth and of all of its qualified employees worldwide.
257
258

The information provided by each individual mutual fund
service corporation shall be treated as confidential under the pro-
visions of section twenty-one of chapter sixty-two C. Said infor-
mation shall be used by the commissioner of revenue to prepare a
comprehensive annual report setting forth the changes in the
aggregate from the previous taxable year for each of the items
listed above. The commissioners report shall also set forth any
recommendations the commissioner may have for any amend-
ments to the provisions of this section, and the reasons for any
such recommendations. The commissioner’s report shall be filed
by October first of each year with the clerk of the senate and the
clerk of the house of representatives who shall forward the same
to the respective committees on ways and means and the joint
committee on taxation.

239
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273 (5) The commissioner of revenue shall promulgate regulations
implementing the provisions of this subsection.274

SECTION 5, The joint committee on taxation shall evaluate the
costs and benefits of the tax reductions provided to the mutual
fund service industry by sections one to three, inclusive, of this
act. Said committee shall review and assess the impact of the pro-
visions contained in said sections on the revenues of the common-
wealth, on the provision of services by the commonwealth as a
result of such revenue impact, and the effect, if any, directly or

0
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I

8 indirectly attributable to the implementation of said sections, on
9 job creation or retention in the mutual fund industry or related

10 industries in the commonwealth, and on the quality of life in those
11 communities which experience either significant job loss or gain
12 as a result of job loss or gain in the commonwealth. For the pur-
-13 poses of this study, said committee may consult with federal and
14 state agencies, private businesses, nonprofit organizations, public
15 and private institutions of higher education, or any other appro-
-16 priate party necessary to obtain information relevant to said study.
17 For the purposes of said study, the department of revenue shall
18 make available the tax return data relevant to said study; provided,
19 however, that such data shall be provided in such a manner that no
20 individual taxpayer associated with such data may be disclosed or
21 determined; and provided, further, that no person carrying out the
22 duties set forth in this section shall use any such data for any pur-
-23 pose other than fulfilling the duties set forth in this section.
24 Said committee shall produce a report of its findings and con-
-25 elusions, including its legislative recommendations for any
26 amendments to sections two to four, inclusive, of this act. Said
27 report shall be filed with the house and senate committees on ways
28 and means on or before December thirty-first, two thousand and
29 two.

1 SECTION 6, The provisions of section two of this act shall take
2 effect as of July first, nineteen hundred and ninety-seven. The pro-
-3 visions of sections three, four, five of this act shall take effect as
4 of January first, nineteen hundred and ninety-seven. For taxable
5 years beginning on or after July first, nineteen hundred and
6 ninety-six and including January first, nineteen hundred and
7 ninety-seven, a mutual fund service corporation shall apportion its
8 taxable net income to this commonwealth for such taxable year by
9 multiplying taxable net income by the percentage calculated by

10 weighting the apportionment percentage determined under section
11 thirty-eight of chapter sixty-three of the General Laws as in effect
12 before January first, nineteen hundred and ninety-seven, by the
13 number of days in such taxable year preceding January first, nine-
-14 teen hundred and ninety-seven and by weighting the apportion-
-15 ment percentage determined under section three of this act by the
16 number of days in such taxable year on and after January first,
17 nineteen hundred and ninety-seven.
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