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To the Clerk of the House of Representatives

Pursuant to section 24 of Chapter 295 of the Acts of 1996, 1 am filing Proposals for
Ensuring Environmental Cleanup and Promoting the Redevelopment of
Contaminated Properties.

Over the past year, the Brownfields Advisory Committee, convened by the Executive
Office of Environmental Affairs and the Department of Economic Development, has
been discussing a variety of measures to promote the environmental and economic
benefits of reusing land contaminated by oil or hazardous wastes. The proposals
being filed today represent an important first step in achieving our goals of more site
cleanup while also encouraging economic development and revitalization of
contaminated land. The attached document contains two sections:

A Report Describing Amendments to MGL C.2IE to Provide Liability Relief for
Environmental Cleanup: This report contains proposals and potential legislation that
would address problems associated with liability under 21E and could encourage the
cleanup and redevelopment ofcontaminated properties throughout the Commonwealth
The report is included to facilitate a full discussion of these issues among the
Department, the Legislature and all interested parties. The Administration will file final
legislation addressing these issues for the 1997 legislative session.

A Bill to Establish New Financial Assistance Tools for Environmental Cleanup: As
part of these proposals, the Department is proposing legislation intended to provide
financing to encourage the cleanup and redevelopment of contaminated properties. This
legislation would establish two programs:

Redevelopment Access to Capital (RAC) Program: this program would
encourage conventional private sector lending by providing environmental
insurance and a loan loss reserve for loans for site assessment and cleanup
of contaminated sites. A $15,000,000 appropriation is requested.
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Industrial Sites Recycling Fund (ISR): this program would provide state
financing for site assessment and cleanup ofproperties in the Commonwealth’s
most economically distressed areas. $15,000,000 in bond funding is requested.

In filing this package, we hope to encourage a full and open discussion of potential
financial assistance to spur an increase in cleanups and redevelopment ofcontaminated
sites along with the liability reforms that could be included in legislation for the 1997
session. To address these issues in the most comprehensive manner possible,

1 respectfully request that the attached documents be considered jointly

Sincerely.

David B. Struhs
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Part I: A REPORT DESCRIBING AMENDMENTS TO
MGL C. 21E TO PROVIDE LIABILITY RELIEF
FOR ENVIRONMENTAL CLEANUP

Part II: A BILL TO ESTABLISH NEW FINANCIAL
ASSISTANCE TOOLS FOR ENVIRONMENTAL
CLEANUP AND REDEVELOPMENT OF
CONTAMINATED PROPERTIES

Submitted by the Department of Environmental Protection in accord
with the provisions of Chapter 295 of the Acts of 1996, §24.

October 15, 1996
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THE REDEVELOPMENT
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The redevelopment of property that has been contaminated by oil and
hazardous materials has captured much recent public interest for two
reasons. First, cleaning up these sites provides clear benefits for public
health and the environment. Second, since most of these sites were at
one time in commercial or industrial use, these projects recycle sites
back into more productive use for their communities, and, by
encouraging development efforts in more urban areas, relieve some
development pressure on areas that have not yet been developed.

Over the last year, the Administration’s Brownfields Advisory
Committee (convened by the Executive Office of Environmental Affairs
and the Department of Economic Development) has discussed a variety
of ways to promote the environmental and economic benefits of reusing
contaminated sites by reducing both real and perceived obstacles that
contamination creates for these projects. Discussions have focused on
two separate but related topics; how to make financial assistance more
available for cleanup and redevelopment of contaminated property, and
how to allocate responsibility for cleanup so that liability will be less of
a deterrent for these projects.

Many large economic and social forces obviously affect how underused
contaminated properties are or are not redeveloped. At this time, there is
no quantifiable understanding of how large or small a role environmental
costs and liability really plays in redevelopment decisions. However,
anecdotal evidence strongly indicates that, in some instances, the costs
and liabilities associated with environmental contamination can
influence investment decisions.

MGL c. 21E established a “strict, joint, and several” liability scheme that
assigns responsibility for cleanup of oil and hazardous materials

PART I

AMENDMENTS TO MGL C. 21E TO PROVIDE LIABILITY
RELIEF FOR ENVIRONMENTAL CLEANUP

INTRODUCTION
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releases. This liability scheme has resulted in substantial cleanup with
great benefits for public health and the environment. At the same lime,
some aspects of it have discouraged developers, new buyers, and tenants
from cleaning up and redeveloping contaminated property, due to their
concerns about uncertainties associated with investigations and cleanups
as well as potentially unending responsibility for cleanup and damages.

To address these concerns, DHP is proposing amendments to the liability
provisions of MGL c. 21E. These proposals are based on the following
general principles:

sites contaminated by oil and hazardous materials should be cleaned
up permanently, although temporary measures may be used until a
permanent solution is feasible. Where cleanups are not complete
(or where treatment systems need to operate over time to achieve a
permanent solution), safe conditions need to be maintained.

DEP is committed to its privatized Waste Site Cleanup Program,
which relies heavily on the expertise and resources of the private
sector to ensure that oil and hazardous materials releases are
addressed. The agency is not likely to be provided with either
additional staff or bond funds to be used to clean up sites directly
(although DEP will continue to respond to emergencies and direct
threats to public health and the environment) or to directly oversee
most private sector cleanups.

where cleanups are not complete, a responsible party will have to
address remaining issues, and DEP will need to retain its authority
to ensure that cleanups remain protective over time. To the maximum
extent possible, responsibility should remain with the private sector
and not with Massachusetts taxpayers.

The Department of Environmental Protection has developed specific
proposals to provide liability relief by amending MGL c. 2 IE. the
Massachusetts “Superfund Law”, which are presented in this document.
Also noted are several issues that have yet to be resolved, and, where
available, describes options that the Legislature may want to consider.
The proposals and issues are based on discussions with the Brownfields
Advisory Committee, as well as specific directions from the Legislature
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in Chapter 295 of the Acts of 1996, a bill establishing a new Berkshire
County Economic Development Authority (enacted in July 1996).

Part I of this document is organized in two sections. Section I provides
background on the liability scheme established by MGL c. 21E and the
obstacles it is believed to create for redevelopment projects. Section II
describes the Department’s specific proposals for amendments to MGL
c. 21E and issues in eleven sections, each addressing a different aspect
of liability relief:

(1) Generic “Cleanup” Liability Endpoint page 12

(2) Downgradient/Downstream Exemption page 25
(3) Violations of Activity and Else Limitations page 28
(4) Tenants’ Exemption page 30

(5) Redevelopment/Economic Development Authorities page 34

(6) Secured Lenders page 37
(7) Contribution Protection page 51
(8) Indemnification page 54

(9) New Enforcement Tools page 54
(10) Third Party Issues page 57
(11) Parties Holding Publicly Beneficial Deed Restrictions page 66

The proposals represent general consensus about how to provide
liability relief. The issues identify areas where substantial disagree-
ment remains. The Department plans to continue discussions about
these issues with participants in the Brownfields Advisory Committee
discussions, and welcomes participation by members of the Legislature
or their staff. The specific proposals that are generated by these
continuing discussions will be incorporated into a bill before the
Legislature holds hearings on these matters.

If you have questions or seek additional information, please contact
Sarah Weinstein in DEP’s Bureau of Waste Site Cleanup (phone;
617/292-5820, email; sweinste@state.ma.us). We look forward to
working with the Legislature to reduce obstacles to redeveloping
contaminated property in Massachusetts.
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In 1980, the U.S. Congress enacted the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA) which estab-
lished strict, joint, and several liability for hazardous waste site cleanup
at the federal level, and established a federal “Superfund”, supported
largely by taxes on chemical feedstocks, to pay for cleanups where
private parties are unwilling or unable to pay. In 1983, the Massachusetts
Legislature enacted MGL c. 2IE, which employs a similar strict, joint
and several liability scheme to establish who must pay for response
actions, as well as damages to natural resources and to property belong-
ing to other parties. With MGL c. 21E, the Legislature established a
bond fund that provides DEP with resources to conduct cleanups when
private parties are unwilling or unable to do so. The liability provisions
in c. 21E were amended in 1992 to clarify the liability of secured lenders
and fiduciaries, and to establish some additional defenses for home-
owners, and public utilities and state agencies doing work in rights-of-
way, but the basic framework of strict, joint, and several liability was
not changed.

Strict, joint, and several liability identifies specific classes of parties
who are legally responsible for cleaning up hazardous waste sites,
without regard to their role in causing or contributing to the problem.
The current strict, joint and several liability scheme has resulted
in substantial cleanup, at great benefit to public health and the
environment. This scheme contains a number of powerful incentives that
encourage people to clean up so that releases do not damage (or continue
to damage) other people’s property.

At the same time, there are aspects of both the federal and Massachusetts
liability schemes that discourage some people from becoming involved
with contaminated property. The notion that people who did not cause
the problem or make it worse have to pay for cleanup is one of these
aspects. Continued liability into the future for hazardous materials
releases, even after someone sells his or her property and no longer
controls its use, and an apparent unending exposure to lawsuits, are
others. The fear of acquiring liability for a problem that can be difficult
to define with a high degree of certainty keeps lenders from providing
financing, both for assessment and cleanup, and sometimes for

I. BACKGROUND
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development of projects located on contaminated property. These
disincentives have had a major but unintended effect on development
many people who might be interested in cleaning up a site for reuse or
redevelopment do not do so because they do not want to take on the
liability associated with the site, sometimes even for small and
manageable problems.

Many other states have been grappling with these same “Brownfields”
issues. This has been a particularly compelling issue for states with older
industrial economies and communities with many underused and
abandoned factories, and many contaminated sites. These states
(including Massachusetts) can compete among themselves for new
economic development that will bring back jobs and taxes, with the
added benefit of environmental cleanup. Most state programs have three
components;

a voluntary cleanup program with clear rules that allow cleanups to be
tailored to the needs of redevelopment projects, and which do not
generally require cleanups for risks that are not likely to occur;

financial assistance from the state for people who want to conduct
assessments and cleanups, and for municipalities to pave the way for
specific projects; and

clearly defined liability for cleanup with endpoints for “new” parties
who did not cause the contamination and who respond to contami-
nation on their property.

Massachusetts has been a nationally recognized leader in developing a
voluntary cleanup program that encourages people who want to clean up
sites to do so. The redesigned Waste Site Cleanup Program, which
establishes performance standards for cleanups and relies on Opinions
provided by private Licensed Site Professionals (experts in site assess-
ment and remediation licensed by the Commonwealth) to ensure that
most sites are adequately addressed, is now being used as a model in a
number of other states. With assistance from the Brownfields Advisory
Committee, we are now developing proposals to address the other two
components of a “Brownfields” strategy.
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States have recently taken a variety of approaches to dealing with
liability problems. While none have completely abandoned their strict,
joint and several liability scheme, some have adopted significant
changes. Michigan has established a causation standard for new owners
who can show by a baseline environmental assessment that they are not
responsible for the current contamination on property. Pennsylvania only
holds secured lenders liable for contamination if the lender caused or
contributed to the problem, or specifically caused a borrower to cause
or contribute to the problem.

Both these states recognized that, in making these changes to their
liability scheme, there would be situations in which there would not be
any financially viable private parties who would remain legally
responsible for cleanup. In both states, the Legislatures provided large
amounts of new money to the state environmental agency to use in
situations where no responsible party could be found. Michigan has
established a $1 billion bond fund to pay for publicly funded cleanups,
and Pennsylvania’s program has access to funds from a lax on franchise
operations (e.g., McDonald’s and Burger King) that raise a total of
$4O million/year for environmental programs.

At the same time that these issues are being discussed in Massachusetts,
the U.S. Congress has been debating the role of the federal government
and other parties in funding cleanup of hazardous waste sites (through
CERCLA reauthorization discussions). This debate has focussed on how
to provide liability relief from the current strict, joint and several liability
scheme, while ensuring that funds will be available to ensure that sites in
the federal program (which are generally the most contaminated and
most complicated sites in the country) are cleaned up adequately.

In all of these discussions, it is becoming clear that resolving the
obstacles that contamination poses for “Brownfields” sites may not be
sufficient to ensure that these sites are redeveloped, particularly in the
most economically distressed communities. Other obstacles, including
the availability of a trained workforce, the condition of infrastructure
such as transportation access and utility lines, area crime rates, and
neighborhood acceptance of the redevelopment project, may also need to
be resolved, but will not be addressed by proposals for liability relief and
financial assistance for cleanup.
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The proposals and issues discussed in this paper recognize that cleanup
standards (which establish what has to be cleaned up and to what degree)
are separate from liability (which establishes who pays for cleanups).
At the same time, there are some links between the liability scheme and
the cleanup standards. The existing liability scheme establishes powerful
inducements for people to take responsibility for releases, and therefore
allows DEP to operate with a smaller staff and budget than would be
required if the inducements were not there. The cleanup standards and
requirements of the Massachusetts Contingency Plan establish levels of
cleanup that are adequate to protect public health and the environment in
the current statutory context, and have, since 1993, provided more
flexibility in achieving these standards than has been provided in many
other states.

The existing liability scheme and the program’s current cleanup
requirements together work to encourage people to implement more
complete cleanups. We need to ensure that we do not create situations in
which people are at risk from contamination remaining in soil and
groundwater, wdth no party responsible for dealing with the problem.

All of this argues for looking closely at both the details of the following
proposals (to make sure that they will in fact accomplish our objectives)
and the big picture of interlinked inducements for cleanup, funding, and
standards. Where we are proposing to give parties relief from liability,
we need to ensure that we create new incentives for people to take
responsibility for contamination, to ensure that sites are cleaned up
properly, and to ensure that cleanups are maintained where that is
necessary. In other words, we need to ensure that, by providing liability
relief today, we do not create new problems tomorrow.

NOTE: DEP proposes to amend MGL c. 21E to end liability for people who
own or operate a site but did not cause the release or contribute to it, AND who
achieve a permanent solution, as described below. The Brownfields Advisory
Committee has indicated that this liability endpoint would encourage new

11. SPECIFIC PROPOSALS FOR AMENDMENTS TO
MGL c. 21E

(I) GENERIC “CLEANUP” LIABILITY ENDPOINT



1996] HOUSE No. 6349

parties to clean up and reuse contaminated property by clarifying and limiting
their responsibility.

Eligible parties are those who:

are liable solely pursuant to §5(a)(l) of MGL c, 21E (i.e., they are
liable only because they currently own or operate the property);

did not cause or contribute to the release;

have complied with the notice requirements of c. 21E and the MCP
(but if DEP has already been notified, renotification would not be
required)
have and/or will continue to provide reasonable access to his/her
property to employees, agents, and contractors of the department for
all purposes authorized by MGL c. 21E, and to other parties to
perform response actions;
have and/or will provide information to DEP and/or the attorney
general for investigations of contamination at the site; and

(if applicable) have settled with the Commonwealth for any
responsibility for response action costs incurred by DEP at the
property.

Cleanup requirements to receive and maintain the endpoint are

the eligible party achieves a permanent solution (i.e., has submitted a
Class A or B RAO or achieved an appropriate MCP status):

for the portion of a site owned or operated by the eligible party
(or the entire site at the owner or operator’s option) where soil is
contaminated by oil and/or hazardous materials; and/or

for the entire site where the property contains the source of oil or
hazardous materials in groundwater; and

the permanent solution or status was achieved in compliance with
MGL c. 21E and the MCP.

The endpoint can vest once a party establishes eligibility by filing a
certification of eligibility with DEP, but maintaining the endpoint would
require achievement of a permanent solution within the timeframes
established by the MCP and maintenance of that condition. DEP would
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place certifications in the site file, and would make them available for
public review with other site documents. The agency could audit
certifications, but would not review each one or approve them. The
liability protection would also run to subsequent owners as long as any
obligations for maintaining conditions for the permanent solution
are met.

By establishing this endpoint, the Commonwealth would give up its
ability to require eligible parties to perform additional response actions
that may be needed in the future to protect public health, safety, welfare,
and the environment in certain situations. These may occur where a
cleanup met the standards in place at the time the cleanup was
implemented, but some contamination was not discovered, or where
standards have become more stringent over time. Where the lack of
cleanup in these situations poses a direct threat to public health and/or
the environment, the Commonwealth may attempt to find a Responsible
Party to conduct the necessary response actions, or may spend public
funds to reduce the risks posed by residual contamination (and seek cost
recovery from a Responsible Party). In the absence of direct threats, the
residual contamination may remain until the property owner or operator
decides to deal with it.

This proposal raises several issues:

What costs would the exemption cover? The proposal below would
exempt eligible persons from liability to the Commonwealth for
response action costs and natural resource damages, contingent on
achieving and maintaining a permanent solution for the site. In theory,
once a permanent solution has been achieved, no additional response
actions would be needed (beyond those needed to maintain the
condition of “no significant risk”). As long as the response actions
met the appropriate standards, the site (by statutory definition) should
be safe for reasonably foreseeable uses for any foreseeable period of
time. Also, a permanent solution should by definition at least halt
damages from a release to natural resources.

This proposal would provide a liability endpoint in certain situations
where a party achieves a permanent solution for their property only,
but not the entire site. The Liability Workgroup has argued that such
endpoints are reasonable for parties who did not cause or contribute to
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the release. At the same time, in these situations, the party with the
endpoint would not be responsible for cleaning up soil contamination
on others’ property that results from the same release. This could
create a gap between the permanent solution achieved for one of
several contaminated properties and the rest of the site, until other
affected properties are addressed.
In addition, this liability endpoint, which is tied to cleanup standards
established in the Massachusetts Contingency Plan (MCP) raises an
issue about the potential for future exposure to contamination that
remains at a site when a permanent solution is achieved, when land or
building uses change or when activities that are now believed to be
unlikely actually occur. The MCP, which was developed in the
context of the current strict, joint, and several liability scheme in
c. 2IE, allows people to leave residual contamination where it is not
likely to pose a risk to public health or the environment. In some
cases, the current liability scheme provides some incentives for
today’s cleanups to go beyond what the MCP requires, to prevent
future owners or developers of a site or owners of property that may
still be affected by residual contamination from filing claims for their
additional cleanup costs, or for property damages. Of particular
concern are MCP provisions that;

require addressing the potential for volatilization of certain
contaminants into buildings only when there is currently an
occupied structure within 30' of a plume in shallow groundwater,
with no requirement to provide information to future owners that
there may be a route of exposure to contamination if an existing
vacant building is reoccupied or a new building is constructed.

require a reassessment of risks that may be posed by changes in
activities and/or uses of a property where a permanent solution
requires an Activity and Use Limitation to ensure that a condition
of “no significant risk” will be maintained in the future. Since this
requirement has only been in place since 1993, DEP has limited
experience with the use of these instruments to ensure that
necessary reassessments are actually done, and that additional
response actions are performed where needed.

- do not require notice of contamination remaining after a
permanent solution has been achieved (e.g., when the remaining
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contamination is more than 15' below the ground surface) to
future owners, abutters and others who may be affected by
residual contamination.

These limitations in cleanup requirements could result in a situation in
which a cleanup may protect public health and the environment today,
but may not if land uses are changed in the future and create new
exposures to residual contamination. People who obtain a liability
endpoint would not be required to pay for additional response action
costs if they are needed later to protect new site users the costs for
additional cleanup would be borne by the people who change the use
(and are likely to benefit from the new “higher” use).

In this situation, the proposal described below would require a
property owner to perform additional cleanup when a new use at a site
could create new exposures to remaining contamination. If land uses
are changed and needed response actions are not conducted, then the
liability endpoint would not extend to the person who failed to
perform the additional cleanup (i.e,, that person would be liable under
c. 2IE). If the original cleanup was performed by someone who
obtained a liability endpoint and no longer owned the property, the
new owner (who created the need for additional cleanup) would be
responsible. An alternative approach would be to amend the MCP’s
cleanup standards to remove the flexibility for responding to residual
contamination only when it is likely to create risks. However, this
approach could require cleanup at all sites to levels that may never be
needed if the site uses do not change. The proposal below would
ensure that additional cleanup is done where and when it is needed,
and would not require it across the board.

This proposed endpoint would not end liability for third party claims.
Industry, developers, and lenders would prefer to obtain limits on
these claims because they can be expensive to address, and are
difficult to anticipate and budget for. However, allowing these claims
against only parties who caused or contributed to the contamination
may constitute a significant loss for people whose property has been
damaged by a release. It is frequently difficult (and expensive) to
locate former owners and operators. Once they have been located,
they are frequently found not to have any resources available for
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completing cleanups and meeting third party claims (particularly
where they have died, retired, moved out of Massachusetts, etc.). In
addition, the possibility of third party claims provides a powerful
incentive in c. 21E for people to clean up beyond MCP requirements
to minimize these claims (i.e., if contamination can be stopped before
it affects another property, third party claims can be mitigated or
eliminated). These incentives would be lost if the exemption requires
only current MCP standards and is extended to eliminate third party
claims. The proposal outlined below would require that parties who
are eligible for a generic cleanup endpoint would continue to be liable
for third party claims. For a more complete discussion of third party
issues, please see Section (10).

Who would have the burden of proving that a party did not cause or
contribute to the release? The proposed endpoint has been created as
an exemption for parties who acquire their interest in the property
after the release was reported to DEP, and as a defense for parties who
acquired their interest in the property before the release was reported.
The easy case is one in which the party claiming the endpoint
purchased the property after the release was reported, and started
performing response actions right away. A harder situation to deal
with is one where someone has owned contaminated property for
some time and has not started response actions, but now wants the
liability endpoint. DEP and the Liability Workgroup have agreed that,
since most of the documentation for an assertion that someone meets
the eligibility criteria is available to the party claiming the endpoint
(and not generally available to DEP until it is produced), that the
party claiming the endpoint in the latter example should have the
burden of producing documentation on this matter when challenged.

At the same time, the Liability Workgroup has suggested that we try
to find ways to make the exemption available to as many parties as
possible, and have the defense apply to as few parties or situations as
possible. For people who purchased or leased property at the same
time they claim their exemption, this should not be a problem.
However, it may be more difficult for someone who has owned
contaminated property for several years and has not conducted
response actions to establish his or her eligibility. There are several
options being considered:
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the draft below provides an exemption for parties who acquired
an interest in the property after the release was reported to DEP,
provided they meet the eligibility criteria. While this presumes
that the party did not cause the problem, an issue that still
needs to be addressed is whether the party “contributed” to the
release either directly or by not performing response actions.
the universe of parties who would be eligible for a defense could
be narrowed further by requiring a party who owns or operates at
a site when the endpoint is asserted to provide specific docu-
mentation at that time that he or she did not cause or contribute to
the release (in addition to the certification described in the
proposal below). This documentation would need to be submitted
to DEP, and would be available in agency files for other parties to
review. DEP would review the documentation if and when
questions arise about the role of the party claiming eligibility in
causing the release. DEP could issue regulations establishing
performance standards for this documentation.
the exemption could be extended to current owners where they
can establish that they do not use the oil or hazardous materials
discovered at the site.

Can owners of oil sites he exempted from their responsibility to clean
up the oil in soil on other people's property? As it is currently written.
Chapter 21E does not hold past owners liable for response action
costs, natural resource damages, and third party liability once they sell
their oil-contaminated property. Allowing partial cleanups would
leave contaminated property with no one responsible unless someone
can prove causation (which can be difficult and expensive). This
proposal satisfies the general principle that c. 2lE’s primary mandate
of permanent cleanups of releases must continue to be met: for a
person to be relieved of liability, there needs to be someone else (not
the Commonwealth) who retains liability to finish partial cleanups.
Someone must remain liable where only one of several contaminated
properties comprising a hazardous waste site is cleaned up, and to be
responsible for third party claims. To make this work for oil sites, this
proposal would hold the immediately prior owner responsible for
completing partial cleanups (i.e., where the owner seeking an
endpoint only cleans up his or her property but not soil contamination
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on other properties). This approach parallels a provision in the
secured lender exemption that was adopted in 1992. An alternative
approach would be to make the entire liability scheme for oil sites the
same as that for sites contaminated by hazardous materials. Specific
language for this alternative approach is presented in Option A below.

The following proposal for generic cleanup liability endpoints has
three parts; A) a definition of Eligible Person, B) cleanup requirements
that must be achieved, and C) the effect of the exemption on
subsequent owners. Part D contains optional language that would make
the overall liability scheme for oil sites the same as that for hazardous
materials sites.

Insert a new definition of “Eligible Person” for statutory “cleanup”
exemption in Section 2:

An eligible person is an owner or operator* of a site or vessel or portion
of a site or vessel who:

(i) would be liable under this chapter solely pursuant to clause (I)
of paragraph (a) of section 5;

(ii) did not cause or contribute to the release or threat of release**
of oil or hazardous material at the site or vessel, and did not
own or operate the site at the time of the release;

(iii) has complied with the notice requirements of this chapter and
the Massachusetts Contingency Plan, as applicable;

(iv) provides reasonable access to his/her property to employees,
agents, and contractors of the department for all purposes
authorized by this chapter, and to other persons performing
response actions;

(v) responds in a timely manner to any request by the department
or the attorney general to produce information as required
pursuant to this chapter+;

(vi) takes or arranges for response actions necessary to achieve a
permanent solution or remedial operation status in accordance
with section 5C of this chapter; and

A. Eligible Person
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(vii) settles response action costs incurred by the department, and for
which such person is potentially liable pursuant to this chapter.

Persons may assert eligibility at any time by certifying on pains and
penalties of perjury that they meet the criteria of this subsection and
filing such certification with the department on a form provided by the
department for such purpose. A person who owns or operates a site or
vessel after the date on which the release was reported to the department
shall be presumed to be an eligible person upon filing such certification.
Filing such a certification is not a prerequisite to eligibility; however, the
presumption of eligibility is established only by such filing.

A person claiming to be an eligible person who owns or operates the site
or vessel prior to the date on which the release(s) was reported to the
department can establish eligibility by filing a certification with the
department. However, such filing shall not establish a presumption of
eligibility. Such person shall bear the burden of proving by a prepon-
derance of the evidence that he or she meets the criteria set forth above.

* Given the definition of “tenant” proposed below, will § 5(a)(1) operator
liability have any meaning? Or does the breadth of the proposed “tenant”
exemption eliminate the term “operator” except in cases where the
“operator” is a causally responsible party?

** Is this language sufficiently clear that the exemption applies to releases and
that have already occurred at the time that eligibility is asserted?

+ The goal of this requirement is to tie a person’s eligibility to the existing
obligation to provide information to the department and the Attorney
General’s office (c. 2IE, § 8). Does this language meet this goal?

(1) Generic Cleanup Endpoint.
(a) An eligible person who achieves a permanent solution or a

remedy operation status pursuant to the Massachusetts
Contingency Plan at a site or vessel or portion thereof, as
described in subparagraph (b) of this section, shall not be liable

B. Cleanup Requirements
Insert a new section SC:

Questions:
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to the Commonwealth pursuant to subclauses (i) and (ii) of
paragraph (a) of section five of this chapter for response action
costs or damages to natural resources relative to a release of oil
or hazardous material at a site or vessel subject to the
permanent solution or remedy operation status unless:
(1) the response actions are not conducted in accordance with

the provisions of this chapter and the Massachusetts
Contingency Plan; or

(2) a permanent solution or remedy operation status is not
achieved in a timely manner pursuant to this chapter and
the Massachusetts Contingency Plan; or

(3) otherwise fails to meet the standards of care applicable at
the time the response action was conducted.*

The liability exemption set forth in subparagraph (a) of this
section shall apply where a permanent solution or a remedy
operation status is achieved and maintained pursuant to the
Massachusetts Contingency Plan** during the eligible person’s
period of ownership as follows:

(b)

(1) for the portion of the site or vessel owned or operated by
the eligible person where soil is contaminated by oil or
hazardous material or the entire site at the eligible person’s
discretion; and/or

(2) for the entire site or vessel where that portion of the site or
vessel owned or operated by the eligible person contains the
source of oil or hazardous material in groundwater or
surface water.

(c) Nothing in this section shall relieve an eligible person of any
liability for a release or threat of release that first begins to
occur at or from a site or vessel or portion of a site or vessel
after the permanent solution or remedy operation status has
been achieved. Where a liability exemption is obtained at a
portion of a site where soil is contaminated by oil, the person
who owned or operated such site immediately prior to the
eligible person remains liable, notwithstanding the provisions of
section 5(a)(2) of this chapter.
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Is the “standard of care” something other than what Chapter 21E and the
MCP requires, and if so what? This language tracks the pilot Clean Sites
Initiative covenant, and is intended to encompass the standard of care of a
reasonable LSP, and also any standard of care an owner or operator may
have outside of 2IE and the MCP which may apply in a given situation.
Comments?

** “Remedy Operation Status” would be a new term created in the Massa-
chusetts Contingency Plan for sites where Phase IV construction of an
active remedial system has been completed and the system is operating, but
where it will need to continue to operate for some time before the standards
of a permanent solution can be achieved. These situations, which would
most commonly be “pump and treat” systems installed to clean
contaminated groundwater, would no longer be considered to be
"Temporary Solutions”, and would therefore no longer be subject to
requirements that they be reevaluated every five years to see whether there
are enterprising steps that can be taken (e.g., a new technology) to achieve a
permanent solution at the site. At the same time, they will not be eligible for
a “permanent solution” until the remedial treatment system has achieved its
objective.

(d) Any person who first owns or operates at a site or vessel, or
portion of a site or vessel after the achievement of a permanent
solution or remedy operation status shall not be liable to the
commonwealth for response action costs or natural resource
damages pursuant to paragraph (a) of section 5 of this chapter*
for a release or threat of release which is the subject of the
permanent solution or remedy operation status provided such
person can show that he/she satisfies subparagraphs (i) through
(vii) of the definition of an eligible person in section 2 of this
chapter and he/she maintains the permanent solution or remedy
operation status**. Nothing in this section shall relieve such
person of any liability for a release or threat of release of oil or
hazardous material:

Notes/Questions:

C. Subsequent Owners

Insert in Section 5C (1):
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(i) that first begins to occur at or from the site or vessel or portion
thereof after the date such subsequent owner or operator first
owns or operates at the site or vessel;

(ii) that is exacerbated, caused, or contributed to by the acts or
omissions of a subsequent owner or operator, or such person’s
agent or employee; or

(iii) any action or inaction that violates or is inconsistent with an
Activity and Use Limitation, that results in a new exposure to
oil or hazardous material remaining on the property or site after
a permanent solution has been achieved***.

* As drafted, this exemption would not eliminate third party claims against
subsequent owners. Please see Section (10) for a discussion of third party
issues.

** This language assumes that the former owner will complete the permanent
solution. Would it be more appropriate to provide the subsequent owner
with the exemption from the date on which he or she acquired the
property? This language intends to provide a relatively bright line to
distinguish the owner who achieves a permanent solution and obtains the
endpoint in the first place from a subsequent owner. However, there may
be situations in which response actions are underway but a permanent
solution or remedy operation status has not yet been achieved. Will this be
a problem?

*** The intent is for subsequent owners in this situation to be liable only for
new contamination, not old contamination (provided they maintain the
permanent solution). Is this language sufficient?

An alternative approach to the proposal above would be to make the
overall liability for oil sites the same as that for hazardous materials
sites. In this option, previous owners of oil sites would remain liable as
they do for hazardous materials sites. This would eliminate some of the
ambiguity inherent in the current liability structure and its defenses, and
would make the liability scheme more equitable in its treatment of
different types of contamination that can have similar effects on public

Specific questions:

D. An Alternative Approach for Sites Contaminated By Oil
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health and the environment. This proposal would change the liability of
previous owners of oil sites in the future (prospectively) and would not
apply retroactively. In addition, it would not change existing liability of
transporters and generators of oil [(5(a)(3),(4)]. To implement this
option, c. 2IE, §s(a), (d) and (f) would need to be revised and the
language for the cleanup endpoint paragraph (b) could read as follows:

5(a)(6) As of the effective date of this amendment any person who at the
time of storage or disposal of any oil or hazardous material owned or
operated any site at or upon which such oil or hazardous material was
stored or disposed of, and at or from which there is or has been a release
or threat of release of oil or hazardous material;

Note: This change would, from the date of the amended statute into the future,
treat past owners/operators of oil sites as past owners/operators of hazardous
materials sites are treated. An alternative approach would address the issue of
liability for previous owners of oil sites by deleting 5(a)(2) and adding a new
section which would provide that a person shall be presumed to have caused or
to be legally responsible for a release or threat of release of oil or hazardous
materials if the person owned or operated the site at the time of the
release/threat of release. This approach would also exclude from responsibility
“passive migration,” and provide that any person who owns or operates
contaminated property after the release occurred has a defense to liability if he
or she can show that the release occurred prior to their ownership/operation.
This approach would make previous owners of oil sites responsible, but would
also require the Commonwealth to identify “passive” migration and to establish
the date of a given release.

In Line 68, insert the words “oil or” before “hazardous material”

Note: This will change the defense for owners and operators of oil sites who
can establish a third party defense pursuant to 5(c)(3) from a complete defense
to a capped defense, mirroring the capped defense available to owners and
operators of hazardous material sites who can establish a third party defense.

1. Revisions to c. 21E, §s(a):

a. Add a new section [modelled on §s(a)(2)]:

b. Insert in Section s(d) as follows:
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Note: This change will extend the indemnification provisions, which are
currently available only for hazardous material sites, to oil sites.

(b) The liability exemption set forth in subparagraph (a) of this
section is available where an eligible person achieves and
maintains a permanent solution as follows
(i) for soil contaminated by oil or hazardous material, for the

site or vessel, or that portion owned or operated by the
eligible person; and/or

(ii) for the site or vessel where that portion of the site or vessel
owned or operated by the eligible person contains the
source of oil or hazardous material in groundwater or
surface water.

Note: This proposal would incorporate into the statute the Department's
longstanding practice of not holding property owners/operators responsible for
cleanup where they are part of a site solely because contamination has migrated
onto their property from an upgradient or upstream source. This proposal is
intended to address two situations: 1) where the upgradient source is known to
the Department and is taking responsibility for the cleanup (as with the
groundwater plumes that start at the Massachusetts Military Reservation on the
Cape), and 2) where a property owner can demonstrate that the source of
contamination is upgradient, but the source may not be known to the
Department (this situation is now addressed in the MCP by the “Downgradient
Property Status” (DPS), which provides a regulatory holding place but no
liability endpoint. Typically, the Department does not pursue downgradient or
downstream property owners/operators in either situation, absent a showing that
they are otherwise responsible for the release.

In Line 141, insert the words “oil or” before “hazardous material”

d. Change (b) in the cleanup requirements for the Generic
Liability Endpoint as follows:

c. Insert in Section s(f) as follows:

(2) DOWNGRADIENT/DOWNSTREAM EXEMPTION

Establishing this exemption will require amending both Chapter 21E (as
described below) and the MCP. The MCP amendments would establish
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documentation requirements and criteria for distinguishing between sites
where the source is known and sites where it is not. For example, a notice
exemption could be established in the MCP for downgradient property
owners/operators where the source (or upgradient/upstream contamination) is
already known to the Department and where DEP already has information that
the property for which the exemption is sought is part of the site associated
with the upgradient source.

Downgradient/Downstream Exemption(2)

(a) No person who would otherwise be liable solely pursuant to
clause (1) of paragraph s(a) shall be liable* where;

(1) a release** of oil or hazardous material which has migrated
in or on groundwater or surface water, and has come to be
located at the downgradient or downstream property owned
or operated by such person; and

(2) such person did not previously own or operate any other
portion of the site or vessel;*** and

(3) such person has complied with the notice requirements of
section 7 of this chapter and the Massachusetts
Contingency Plan, and meets the following requirements:
(a) provides reasonable access to employees, agents and

contractors of the Department for all purposes
authorized by this chapter and to other persons for the
purpose of conducting response actions;

(b) undertakes reasonable steps to prevent significant risk
to public health, safety, welfare and the environment at
the downgradient property owned or operated by such
person ;++

(c) does not unreasonably impede or interfere with the
performance of response actions or the restoration of
natural resources by any person; and

(d) does not exacerbate the release of oil and/or hazardous
material affecting the downgradient property owned or
operated by such person.

Add to new §SC:
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(b) No later than 12 months after the effective date of this section,
the Department shall revise the Massachusetts Contingency
Plan promulgated hereunder to establish specific criteria for this
exemption, including but not limited to: submittal requirements
and forms, specific requirements for sites where the source of
contamination is known to the Department and for sites where
such a source has not been identified. Failure of the Department
to promulgate regulations shall not invalidate the exemption set
forth herein.

Nothing in this section shall relieve any person of any liability
for releases or threats of release of oil or hazardous material
which:

(c)

(1) are exacerbated, caused, or contributed to by the acts or
omissions of such downgradient or downstream owner or
operator, or such person’s agent or employee;+++

(2) originate on the downgradient property owned or operated
by such person;

(3) originate on the downgradient property owned or operated
by such person and commingles with the oil and/or
hazardous material migrating from upgradient property in
groundwater or surface water; or*

(4) through an act or omission result in a new exposure to oil or
hazardous material remaining on the property or site after a
permanent solution or remedy operation status has been
achieved.

(e) Nothing in this section shall affect the Department’s audit authority,
as provided by subclause (o) of section 3A of this chapter.**

As drafted, this proposal eliminates third party claims against
downgradient and downstream owners and operators. See Section (10) for
a discussion of third party issues.

This proposal does not cover threats of release because it appears to be
logically impossible for downgradient or downstream properly to be
contaminated by an upgradient threat that does not result in a release.

Specific questions:
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*** This language is intended to prevent people from eliminating their liability
for the cleanup by subdividing the land and retaining ownership only of
the clean portion of the property.

++ Given the above reference to “significant risk”, how should we deal with
UCLs which are currently defined as a potential significant risk?

+++ Does “contributing to” a release through an act or omission include
preventing migration? Is this a reasonable result?

� This language would not allow an exemption in situations where the
person claiming the exemption has a separable portion of a commingled
groundwater plume which originates on the exemption claimants property.
Presumably the exemption would apply to the other portions of the plume
that do not originate on the exemption claimant’s property. Is this a
reasonable proposal? Is the proposed language adequate to ensure that a
party claiming the exemption for an upgradient release, is still responsible
for the release which occurs on his/her own property?

� � Does inclusion of this sentence mean by implication that the concept needs
to be stated in other places as well? If so, where, or is a more general
statement possible?

The Brownfields Advisory Committee has advised that Activity and Use
Limitations would be more attractive to property owners if the owners
are not responsible after they sell or transfer the property for violations
caused by a subsequent owner or another party. Currently, Activity and
Use Limitations are required in situations where a permanent cleanup of
contaminated soil does not make the site safe for any foreseeable use,
and are allowed to be used to prevent future exposure to contamination
remaining at the site in several other situations. By creating a specific
provision in c. 21E that places responsibility for violations of an Activity
and Use Limitation on the owner or operator at the time of the violation
(and the person who caused the problem where that is a different party),
and not on a former owner who implemented the Activity and Use
Limitation in the first place, the specific concern of the Brownfields
Advisory Committee can be satisfied.

Placing responsibility for violations of AULs squarely on the shoulders
of the person who causes the problem can be accomplished with the two-

3. Violations of Activity and Use Limitations
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part amendment to c. 21E described below. It requires: A) a new
definition of “Activity and Use Limitation” (currently it is defined only
in the MCP), and B) an amendment to §6 to establish who has
responsibility for violations or actions that are inconsistent with Activity
and Use Limitations.

An Activity and Use Limitation means a restriction, covenant or notice
concerning the use of real property which is imposed upon real property
by a property owner or the Department pursuant to and in accordance
with section six of this chapter and the regulations promulgated thereto.

Any owner or operator of real property at which an Activity and Use
Limitation has been implemented shall not be liable to the
commonwealth* for response costs or damages which arise after the
term of such owner or operator’s ownership or possession, and which
arise from acts or omissions of a subsequent property owner, an operator
under a subsequent property owner, or another person which violate
and/or are inconsistent with the terms of such Activity and Use
Limitation, providing that the following requirements are satisfied:

(a) during his or her term of ownership or operation of the property,
the former property owner or operator complied with the terms
of the Activity and Use Limitation and the provisions of this
chapter and regulations promulgated hereto; and

(b) the former property owner or operator did not cause or
contribute to any act or omission of the subsequent property
owner or operator, or other person which violated or was
inconsistent with the terms of the Activity and Use Limitation,
or to the failure of the subsequent property owner or operator to
maintain at the property a condition of “no significant risk” as
achieved through implementation of the Activity and Use
Limitation.

This draft deals with liability to the Commonwealth for response action costs
and natural resource damages, but does not end the liability of the owner

A. Insert in Section 2, definitions:

B. Insert in Section 6:

Notes:
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who implements an AUL for third party damage claims stemming from a
violation of the AUL by a subsequent owner. See Section (10) for a discus-
sion of third party issues.

Are there other provisions of the statute to which similar language should be
extended? Also, if the above definition of AUL is incorporated into the
statute, the regulatory definition will need to be amended to be consistent.

Note: An exemption for tenants would address the reluctance of potential
tenants to occupy contaminated property because they fear assuming operator
liability. The proposal defines a broad class of “bona fide tenants” and exempts
them from operator liability, as long as certain conditions are maintained. The
proposal would apply both to a tenant who leases a portion of a site which is not
contaminated (i.e. a person who occupies only the interior of a building that has
not been affected by a release), and also to a tenant who leases a site or a
portion of a site which is contaminated (e.g. a person who takes possession of
the site by a triple net lease or other arrangement).

Please consider whether or not the breadth of this exemption as drafted would
effectively eliminate strict liability for current operators: i.e., would only current
operators who cause or contribute to a release or threatof release remain liable?

This proposal would create a definition of “bona fide tenant” and amend
sections 7 and 8 of c. 2IE.

(d) a bona fide tenant, of a site or vessel from or at which there is or has
been a release of oil or hazardous material, shall not be deemed an
operator* if all of the following requirements are met:

(I) After acquiring occupancy or possession of all or a portion of
the site or vessel:

(a) No act of the tenant, or of the tenant’s employee or agent.
causes or contributes to the release or causes the release to
become worse than it otherwise would have become;

(b) The tenant notifies the department immediately upon
obtaining knowledge of a release or threat of release for
which notification is required pursuant to, and in com-
pliance with, section seven or regulations promulgated

A. Insert in section 2, definition of owner/operator:
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(c) the tenant provides reasonable access to the portion of the
site or vessel under his or her occupancy or possession to
the department, its employees, agents, and contractors for
all purposes authorized by this chapter, and to other
persons*** performing response actions in compliance
with this chapter and regulations promulgated thereto;

(d) if the tenant uses oil or hazardous materials similar to those
which have been released, the tenant demonstrates by clear
and convincing evidence-)- that he/she has not contributed
to the release;

(e) the tenant undertakes reasonable steps to (i) prevent the
exposure of persons to oil or hazardous materials by
fencing or otherwise preventing access to the portion of the
site or vessel over which the tenant has occupancy or
possession, and (ii) contain any further release or threat of
release of oil or hazardous materials from a structure or
container over which the tenant has possession or control.

(f) if there is significant evidence of an imminent hazard or of
substantial release migration (as defined by the Massa-
chusetts Contingency Plan) to public health, safety,
welfare, or the environment from oil or hazardous
materials at or from the portion of the site or vessel over
which the tenant has occupancy or possession, such tenant
takes action to control potential risks presented to health.
safety, public welfare, or the environment;

(g) if the tenant voluntarily undertakes a response action or
portion of a response action at the site or vessel, or under-
takes a response action required by this section, the tenant
conducts such response action or portion of a response
action in compliance with the requirements of this chapter
and the Massachusetts Contingency Plan, and

(e) Nothing in this section shall relieve a tenant of liability for a release
or threat of release of oil or hazardous material which first begins to
occur after the date such tenant takes occupancy or possession if:

(1) such release or threat of release, and/or exacerbation of such
release or threat of release, is caused or contributed to by the
acts or omissions of a bona fide tenant, or such person’s agent
or employee; or
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(2) such release or threat of release of oil and/or hazardous
material originates on the property occupied or possessed by
such bona fide tenant. ++

“bona fide tenant” is a person who acquires occupancy or possession
of a site or vessel, or some portion thereof, after a release has been
reported to the Department, who did not cause or contribute to the
release and who would not otherwise be liable pursuant to paragraph (a)
of section 5.

insert in Section 7, line 4, after “vessel” the following: “bona fide
tenant who acquires occupancy or possession of a site or vessel, or
some portion thereof,”
insert in Section 8 line 34, after “vessel” the following: “or bona
fide tenant who acquires occupancy or possession of a site or vessel,
or some portion thereof,”

* The bona fide tenant exemption is intended to encourage tenants who have
no connection to the release and do not hold all rights in the property
except the right of title to use property. Where control of the property
reaches such a degree, courts have held such tenants to be owners, not
operators, for purpose of CERCLA liability, after a release has occurred.
Some commenters have suggested that this exemption should extend to
other arrangements in which tenants have been legally held to be
“owners". Some concerns with extending the exemption that broadly are
that 1) it would allow a tenant who is in all respects an “owner” to be
treated differently than other owners, and 2) would encourage the creation
and implementation of vehicles which give the tenant every aspect ot
ownership except title, as a way to avoid c. 2IE liability. The proposal
could be modified so that, where the tenant’s control exceeds or matches
the control of an “owner”, the tenant would be treated like other owners. In
this circumstance, a tenant who is a new owner could be eligible for the
generic endpoint proposed in Section 1 above.

B. Insert in section 2, definitions (a new definition):

C. Other “bona fide tenant” changes:

Notes/Questions:
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** This proposal tracks language in the fiduciary, municipal and secured
lender exemption. Section 7 will need to be amended to accommodate the
above requirement.

*** Should the requirement to provide reasonable access apply to parties other
than the Department and the owner?

+ Other defenses in c. 21E use “preponderance of the evidence.” However,
“clear and convincing” has been suggested in the context of the tenants
exemption, because of its broad application. Comments?

++ This language has been added to ensure that a bona fide tenant has liability
for any releases or threats of release which occur after he/she takes
occupancy or possession, and for which they would otherwise have
responsibility.

Like the fiduciary and municipal exemptions, this proposal does not
address “participate in the management” which is addressed by the secured
lender exemption. Are there any benefits to including the concept of
“participate in the management” here?

(e) and (g) above track the language in the fiduciary exemption found at
(D)(i) and (E), and in the secured lender exemption at (3)(C) and (3)(D).
Language similar to that in (e) and (g) above also appears in the municipal
exemption at (C) and (E). (f) above, requiring the tenant to take action to
control imminent hazards, is based upon language in the fiduciary
exemption at (D)(ii), except that the limit or cap in the fiduciaries’
exemption is the extent there are assets in the estate or trust. Language
similar to (f) is also found in the municipal exemption but the obligation is
not limited or capped. The secured lender exemption does not contain such
a requirement.

As drafted, this proposal would require a tenant to address imminent
hazards that occur in the portion of the site (or vessel) which the tenant
occupies or has possession of. For example, a flower shop that occupies
the inside of a building would not have to respond to an imminent hazard
outside the building (assuming the flower shop owners did not cause the
outside imminent hazard). A tenant who possesses the entire site would
have to respond to an imminent hazard on the site. In effect, the obligation
to respond to an imminent hazard would correspond to the tenant’s level of
occupancy or possession of the site or vessel.

General Notes:

The proposal is not intended to limit the owner’s existing obligations to
respond to the same situations.
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e

Note: This proposal would create an exemption from the definition of
“owner/operator” for certain redevelopment authorities, community
development corporations (“CDCs”), and other authorities created by special
legislative action who have neither caused nor contributed to a release or threat
of release of oil or hazardous material at a site acquired for redevelopment after
the enactment of this legislation. The exemption would apply directly to these
authorities and CDCs but could not be delegated to other entities. To qualify for
this exemption, the redevelopment authority or CDC would need to meet certain
requirements for notice, access, and risk reduction (modelled on the
requirements imposed by a 1995 amendment to MGL c. 21E exempting
municipalities who acquire property through tax foreclosure). This section
encourages redevelopment authorities and CDCs to assemble parcels of land for
development that may include contaminated property.

This exemption limits the liability of these redevelopment entities in terms of
their responsibility for achieving permanent solutions at sites where they are
assembling parcels for development. This exemption is not intended to apply to
authorities created expressly by the Legislature to acquire contaminated
property, ensure that it is cleaned up (and a permanent solution is achieved) and
reused or redeveloped. DEP is developing a separate proposal that would
establish specific requirements for these entities to ensure that, in return for a
complete exemption from the definition of “owner/operator", they are obligated
to ensure that permanent solutions are achieved.

Should this exemption apply retroactively or after the date of amendment?

The exemption applies to redevelopment authorities, CDCs, and authorities
such as the Boston Redevelopment Authority (which was created by a special
legislative enactment) subject to municipal creation, control, and dissolution.
Housing authorities, urban renewal agencies, redevelopment agencies created
by cities and towns, are all intended to fit into this category. Municipalities may
use the exemption through the creation of such authorities and agencies serving
their cities or towns, individually or regionally. Are there other public
development agencies that should be considered?

This draft includes requirements for due diligence in divesting of sites. Are
these criteria appropriate? Should other criteria be considered?

(5) REDEVELOPMENT/ECONOMIC DEVELOPMENT
AUTHORITIES
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(d) Any redevelopment agency or community development corporation
(“CDC”), defined herein as an authority or CDC, created and
operated in accordance with the provisions of chapter 1218 or
chapter 40F of the general laws, shall not be deemed an owner or
operator ifall of the following requirements are met:

The authority or CDC has acquired the site or portion of the
site subsequent to the effective date of this legislation, in
accordance with the provisions of chapter 1218 or chapter 40F
of the general laws;

(1)

No act or omission of the authority or CDC, or of any
employee or agent thereof, caused or contributed to the release
or threat of release of oil and/or hazardous material or caused
the release or threat of release of oil and/or hazardous material
at or from the site or portion of the site to become worse than it
otherwise would have become;

(2)

After acquiring ownership or possession of the site or portion
of the site, the authority or CDC satisfies the following
conditions:

(3)

(A) notifies the department immediately upon obtaining
knowledge of a release or threat of release of oil and/or
hazardous material for which notification is required
pursuant to, and in compliance with, section seven and
regulations promulgated pursuant thereto;

(B) provides reasonable access to the site or portion of the site
under its control to employees, agents and contractors of
the department to take all such actions as authorized by
this chapter, and to other persons performing response
actions;

(C) undertakes reasonable steps to (i) prevent the exposure of
persons to oil or hazardous material by fencing or
otherwise preventing access to the site or portion of the
site under its control, and (ii) contain any further release
or threat of release of oil and/or hazardous material from
any structure or container.

A. Insert in Section 2, definitions of “Owner or Operator”:
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(D) controls the potential risk to health, safety, public welfare,
or the environment at or from the site by taking immediate
response actions at the site or portion of the site under the
control of the authority or CDC, in compliance with the
provisions of this chapter and regulations promulgated
thereto if there is evidence of an imminent hazard or
substantial release migration at or from the site or portion
of the site under its control

(E) conducts any response action or portion of a response
action undertaken at the site or portion of the site in
compliance with the provisions of this chapter and
regulations promulgated thereto; and

(F) acts diligently to sell or otherwise divest itself of
ownership or possession of the site or portion of the site in
accordance with the provisions of chapter 1 218, or
chapter 40F of the general laws, and by considering the
following criteria:

(i) the use or uses for which the site is being
redeveloped or has been redeveloped;

(ii) market conditions;

(iii) the nature and extent of contamination at the site
and the effects of such contamination upon the
marketability of the site;

(iv) the applicability of and compliance with the
requirements of chapter 1218 or chapter 40F of the
general laws; and

(v) the financial condition of the site.

(a)(10) when a redevelopment authority or a community development
corporation which is not an owner or operator pursuant to this definition
has ownership or possession of a site or portion of the site, any person
who owned or operated such site or portion thereof immediately prior to

B. Insert in Section 2:
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such redevelopment authority or community development corporation
acquiring ownership or possession of the site or portion of the site
remains liable.

Note: In 1992, c. 21E was amended to clarify that secured lenders are generally
exempt from liability, as long as they comply with specific requirements (these
amendments were part of a package of amendments that created the redesigned
Waste Site Cleanup Program). Since these amendments were enacted,
experience with their provisions has suggested the need for some additional
clarification to address specific points:

before foreclosing on contaminated property, a lender should have the ability
to implement remedial measures in addition to the assessment activities
already allowed, without taking on liability for achieving a permanent
solution, natural resource damages, and property damages. These measures
may include removing an underground tank that is the source of
contamination or removing hotspots of soil contamination.

lenders are currently required to notify DEP of contamination on property
once they acquire “ownership or possession” of the property. This was
intended to provide information to potential purchasers who review DEP’s
file in preparing a bid. However, lenders generally hold foreclosure auctions
without acquiring possession or ownership of the property. DEP has learned
of situations where lenders have sold contaminated property to unsuspecting
buyers: in one instance, the lender had knowledge of the release, but did not
notify DEP because the lender had not yet acquired “ownership or
possession”. The contamination created a significant indoor air problem in
the residence purchased at the foreclosure auction. The local Board of Health
has condemned the house, leaving the residents to find other living quarters.

DEP believes that lenders should be required to notify DEP at the time of the
public auction of releases of which they are aware. If the foreclosure auction
does not result in a successful bid, such information would be on file with
DEP for review by future prospective bidders. If a foreclosure proceeding
results in a sale of the property to a third party, then the third party (and not
the bank) would be required to clean up, and the bank would have no further
notification requirements.

Lenders have advised DEP that the “5 year rule”, which currently provides
that a secured lender who does not sell property on which it has foreclosed

(6) SECURED LENDER/EQUITY LENDER EXEMPTION
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within 5 years takes on limited liability, is believed to be an unmanageable
risk for property that may be difficult to sell within this time period (due to
contamination or other problems with the property). Recent changes in
banking regulations (implemented in response to the savings and loan
problems of the early 19905) include new incentives for banks to divest
themselves of foreclosed property as quickly as possible. However, the
memory of market conditions of the recent recession lingers, and many
banks refuse to lend on contaminated property that they do not think they
will be able to sell in 5 years.

If the “5 year rule” is deleted, then lenders would never take on “owner”
liability for property on which they foreclose as long as they meet all the
requirements for their exemption. These requirements allow lenders to
perform response actions, and require them to prevent exposure to
contamination by fencing or other means, but do not require lenders to take
other types of steps that may be needed to address imminent hazards and
situations where contamination is migrating through groundwater at a
substantial rate. If the lender owns the property but is not liable, and DEP
spends public funds to deal with these situations, then there will be no parties
from whom DEP can recover its costs (presumably the former owner has no
resources if he or she has lost the property to the bank). Without the “5 year
rule” a lender could own property for a number of years, and not be required
to respond to serious threats to public health and the environment, or to
reimburse DEP for doing so. This scenario may be more problematic for
secured lenders who are not regulated banks, and do not have the same
incentives to divest themselves ofproperty upon which they have foreclosed.

DEP believes that, if the “5 year rule” is deleted, then an additional
requirement should be added to maintaining a secured lender exemption.
This would require lenders who own property for more than five years to
respond to conditions of imminent hazards and substantial release migration.
If the lender fails to do so and DEP responds, then the lender would be
obligated to repay the Commonwealth for its costs. At the same time, this
proposal would not require the lender to conduct a full cleanup and achieve a
permanent solution (although that would be allowed at the lender’s
discretion).

The Massachusetts Bankers Association has raised additional concerns that
prevent banks from taking advantage of their exemption and providing loans
that are secured by contaminated property;

(1) due to the unique situations in which secured lenders become “owners” of
property, they believe that secured lenders should be liable for
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contamination only if they directly cause or knowingly or willfully compel
a borrower to cause a release (this approach has been implemented in
Pennsylvania), and should not be subject to the same standards that apply
to other owners; and

(2) the definitions of activities which do not constitute “participation in the
management” of a site may be vague and consequently discourage lenders
from taking any action at a site for fear that such action may be deemed
participation in management.

DEP believes that it is important to draw a bright line to separate the situations
in which a lender is only acting to protect a security interest from the situations
in which the lender is managing a business or property. At the same time, DEP
acknowledges that this line is very difficult to define.

Prior to foreclosure, a secured lender can, through a loan workout, impose a
number of requirements on the borrower to ensure that the loan will eventually
be paid back. Cleanup (and waste management as well) usually require
expenditures, and borrowers who are participating in workouts are by definition
having problems with their resources (or presumably they would be repaying
their loans on the agreed-upon schedule). DEP does not believe that secured
lenders, through their role in workouts, should be able to tell a borrower to
avoid environmental costs as a means to ensuring that a loan is repaid. The
current limits on a secured lender’s ability to “participate in the management" to
maintain its liability exemption attempted to establish fairly clear rules in this
regard, and effectively identify the types of situations in which lenders could be
considered to have “caused or contributed" to a release. DEP agrees that these
rules need additional clarification, but also believes that they need to remain in
the statute in some form. Changes in federal law (CERCLA) enacted in
September 1996 clarify a liability exemption for lenders and establish a more
clear definition of “participate in the management”. These recent amendments
could provide a useful model for additional clarifications in 21E on this issue.
The proposal below incorporates the new federal definition of “particiaption in
the management” (modified as needed to fit into the 21E framework).

Once a bank has foreclosed on contaminated property, contamination problems
may be found or may come to light. As noted above, lenders who hold property
for long periods of time should be required to address the types of situations
that are most likely to directly threaten public health and the environment. By
limiting a lender’s liability to situations in which the lender directly causes a
release, or knowingly or willfully compels a borrower to cause a release, these
direct threats to public health and the environment will either go untended until
the property is sold to another owner, or will require the Commonwealth to
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clean up with no recourse for cost recovery. DEP believes that the liability
standard of the Pennsylvania statute would exempt lenders from liability
without requiring even the minimal responses that Massachusetts has required
since 1992.

The following proposal clarifies the secured lender exemption to address
specific concerns that have prevented the secured lender exemption from having
the full effect that was intended in 1992. This proposal retains the strict joint
and several liability standard, clarifies the participation in management
requirements, and eliminates the 5 year rule (but adds duties for lenders to
respond to time-critical contamination, and retains DEP’s cost recovery
authority where the lender does not respond). This proposal also extends the
secured lender exemption to certain types of equity lending, by amending the
definition of “indicia of ownership primarily to protect a security interest”:

(c) A secured lender shall not be deemed an owner or operator if all of
the following requirements are met:

(1) No act of the secured lender, or of the secured lender’s
employee or agent, causes or contributes to the release or threat
of release, or causes the release or threat of release to become
worse than it otherwise would have been.

(2) Before acquiring ownership or possession of the site or vessel,
the secured lender does not participate in the management of
the site or vessel. For pofpeses of this definition, participation

m
or any portion-thereof,--

Amend section 2, definition of “owner/operator” as follows:
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(A) the term “participate in the management” shall mean
actually participating in the management or operational
affairs of a site or vessel. Such term shall not include
merely having the capacity to influence, or the
unexercised right to control, the site or vessel;

from the site or vessel,

providing periodic advice, information, guidance, or

definition,

transportation, storage, treatment, and disposal of
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a secured lender who holds indicia of ownership primarily
to protect a security interest in a site or vessel shall be
considered to participate in management only if, while the
borrower is still in possession of the site or vessel
encumbered by the security interest, the secured lender:

(B)

(i) exercises decision making control over the
environmental compliance related to the site or vessel,
such that the secured lender has undertaken
responsibility for the oil or hazardous material
handling or disposal practices related to the site or
vessel; or

(ii) exercises control at a level comparable to that of a
manager of the site or vessel, such that the secured
lender has assumed or manifested responsibility for

(a) the overall management of the site or vessel
encompassing day-to-day decision making with
respect to environmental compliance; or

(b) all or substantially all of the operational functions
(as distinguished from financial or administrative
functions) of the site or vessel other than the
function of environmental compliance;

(iii) the term “participate in the management’’ does not
include:

(a) performing any actions or failing to act prior to
the time at which a security interest is created in a
site or vessel;

(b) holding a security interest or abandoning or
releasing a security interest;

(c) including in the terms of an extension of credit,
or in a contact or security agreement relating to
the extension, a covenant, warranty, or other term
or condition that relates to environmental
compliance;

(d) monitoring or enforcing the terms and conditions
of the extension ofcredit or security interest;
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(e) monitoring or undertaking inspections of the site
or vessel;

(0 conducting or requiring one or more response
actions or other lawful means of addressing the
release or threat of release of oil or hazardous
material in connection with the site or vessel
prior to, during, or on the expiration of the term
ofthe extension of credit;

(g) providing financial or other advice or counselling
in an effort to mitigate, prevent or cure default or
diminution in the value of the site or vessel;

(h) exercising forebearance by restructuring.
renegotiating, or otherwise agreeing to alter the
terms and conditions of the extension of credit or
security interest;

(i) exercising other remedies that may be available
under applicable law for the breach of a term or
condition of the extension of credit or security
interest;

(j) conducting one or more response actions in
accordance with this chapter and the
Massachusetts Contingency Plan, if the response
actions do not rise to the level of participation in
management; or

(k) undertaking activities to protect or preserve the
value of the security interest in a site or vessel,
including maintenance and repair of the site or
vessel necessary to achieve compliance with
applicable local, state and federal laws and
regulations.

Note: The redlined language above has been drawn from the recent changes in
CERCLA that clarified lender liability prior to foreclosure. The above proposal
has modified the federal language to use terms that are consistent with c. 2IE,
but would otherwise be consistent with the new federal approach. Sub-
section (k) proposed above is not part of the new federal definition of
“participation in management", but may be a useful additional clarification.
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(3) If the secured lender has knowledge of a release or threat of
release of oil or hazardous material at a site or vessel against
which it has commenced foreclosure proceedings, the secured
lender, at the time and place of the foreclosure sale but prior to
commencement of the public auction, shall notify prospective
purchasers and the department of the existence of the release or
threat ofrelease of oil or hazardous material.

Note: The above language is proposed to provide notice to prospective bidders
at a foreclosure auction and to the department of the existence of a release or
threat of release of oil or hazardous material prior to the property being sold at a
foreclosure auction. Such information would be of interest to prospective
bidders. Should the property not be sold at the foreclosure sale, the department
would have such information on file for prospective purchasers performing due
diligence on the property.

(3) (4) After acquiring ownership or possession of the site or vessel,
and upon obtaining knowledge of a release or threat of release
of oil or hazardous material, the secured lender satisfies all of
the following conditions;

(A) the secured lender notifies the department immediately
upon obtaining knowledge of a release or threat of release
for which notification is required pursuant to, and in
compliance with, section seven or regulations promul-
gated pursuant thereto.

(B) the secured lender provides reasonable access to the site or
vessel to employees, agents, and contractors of the
department to conduct response actions, and to other
persons intending to conduct necessary response actions.

(C) the secured lender undertakes reasonable steps to (i)
prevent the exposure of persons to oil or hazardous
materials by methods, including, but not limited to,
fencing or otherwise preventing access to the site or
vessel, and (ii) contain the further release or threat of
release of oil or hazardous materials from a structure or
container,
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(D) if the secured lender eloets to voluntarily undertakes a
at the site

or vessel, the secured lender conducts such response
in compliance with

the requirements of this chapter and the Massachusetts
Contingency Plan, and**

Note: ** Deleting the above language would clarify that, as a condition for
maintaining the exemption, any response action performed by a lender must be
performed in accordance with MGL c. 21E and the MCP.

(E) the secured lender acts diligently to sell or otherwise
divest itself of ownership or possession of the site or
vessel. Whether the secured lender is acting or has acted
diligently to sell or otherwise divest itself of ownership or
possession of the site or vessel shall be determined as
follows

(i) during the first eighteen months after the secured
lender first acquired ownership or possession of the
site or vessel, whichever occurs earlier, there shall
be a presumption that the secured lender is acting
diligently to sell or otherwise divest itself of
ownership or possession of the site or vessel; this
presumption may be rebutted by a preponderance of
the evidence;

(ii) if the secured lender has not divested itself of
ownership or possession of the vessel or site after
the expiration of the eighteen-month period
specified in clause (c) (4) (E) (i) of this
definition, then
the burden of proof shall thereafter be on the
secured lender to demonstrate by a preponderance
of the evidence that the secured lender is acting
diligently to sell or otherwise divest itself of
ownership or possession of the site or vessel;

Note: The forty-two month time frame is not necessary if the five year rule is
deleted. A consequence of deleting the five year rule will be that there will be
no end to the period in which a lender will have the burden of proof that it is
acting diligently to sell or divest itself of the property (after the eighteen month
period expires).

response action

action
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(iii) in determining whether or not the secured lender is
acting diligently to sell or otherwise divest itself of
ownership or possession of the site or vessel, the
following factors shall be considered:

(a) the use or uses to which the site or vessel was
put or is being put during the period in
question.

(b) market conditions
(c) the extent of contamination of the site or vessel

and the impacts of such contamination on
marketability of the site or vessel,

(d) the applicability of, and compliance by such
person with, federal and state requirements
relevant to sale or divestment of property in
which such person holds or formerly held a
security interest, and

(e) legal constraints on sale or divestment of
ownership or possession , and

(f) whether commercially reasonable steps
necessary to render tbe site or vessel in a
marketable condition have been taken; +

Note:+ (f) is proposed as an indicator of an interest in divesting of a property.
Would this language need additional clarification, or would it be understood by
secured lenders?

(iv) if the secured lender has not divested itself of
ownership or possession of the site or vessel within
five years after the secured lender first acquired
ownership or possession and there is an imminent
hazard to public health, safety, or the environment,
and/or substantial release migration from oil or
hazardous materials at or from the site or vessel, the
secured lender shall take response actions necessary
to abate such conditions in compliance with sec-
tion 3A(e) of this chapter and the Massachusetts
Contingency Plan; and ++
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Note:++ A requirement to deal with imminent hazards (but not substantial
release migration) currently exists for fiduciaries and municipalities, who,
unlike secured lenders under current law, have no time limits on their liability
exemptions. Alleviating imminent hazards and substantial release migration are
the two most common reasons that DEP spends public funds on cleanup. If
lenders are required to respond to these conditions after they have held property
for five years, then these conditions would be taken care of either by the
lender or by DEP (with the lender required to repay DEP’s costs). This
requirement would also align the secured lender requirements with those for
fiduciaries and municipalities.

(+v}{v) A secured lender who can establish by a
preponderance of the evidence that it satisfies all of
the conditions in clause (c) of this definition and
who has not divested itself of ownership or
possession of the site or vessel within five years
after the secured lender first acquired ownership or
possession+++, and whose property has been the
site of a release of oil or hazardous material for
which the department has incurred costs for
assessment, containment, or removal actions
pursuant to sections three A, four, five A, five B,
eight, nine, ten, eleven, twelve, thirteen, or fourteen,
in responding to an imminent hazard and/or a
substantial release migration, shall be liable to the
Commonwealth only to the extent of the value of
the property following the department’s assessment,
containment, and response actions, less the total
amount of costs reasonably paid by said person for
carrying out assessment, containment, and response
actions in responding to the imminent hazard and/or
including a substantial release migration, in
compliance with the Massachusetts Contingency
Plan and all other applicable requirements of this
chapter.

Note:+++ The above language narrows the liability that a secured lender
currently acquires if it holds property for more than five years. Currently,
lenders in this situation acquire full liability if they hold property for more than
five years (to the value of the property cleaned up). In this proposal, lenders
would be liable after holding the property for five years, but only for response
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costs for imminent hazards and substantial release migration. DEP can place a
lien on property where it has incurred costs which have not been repaid, and
where the property owner has potential liability. Requiring that lenders carry the
proposed limited liability would allow DEP to recover state funds expended for
cleanups for these purposes, after the lender has held the property for more than
five years. Otherwise, a potential windfall would be created for the secured
lender while the state would be unable to recover its costs.

The above language would be deleted as it is redundant.

A secured lender who meets all the requirements set forth in this
clause (c) shall be excluded from the definition of owner or operator
only with respect to releases and threats of release that first begin to
occur before such secured lender acquires ownership or possession of
the site or vessel. Notwithstanding any other provision of this definition,
a secured lender shall be deemed an owner or operator with respect to
any release or threat of release that first begins to occur at or from a site
or vessel during the time that such secured lender has ownership or
possession of it for any purpose.

Notwithstanding any other provision of this definition, a secured lender
shall be deemed an owner or operator of an abandoned site if such
secured lender owned, operated, or held ownership or possession of such
site pursuant to clause (c) (3) (4) of this definition immediately prior to
such abandonment.

lender took such action.

Note: It has also been suggested in connection with obtaining information
regarding contamination of a site or vessel from a secured lender that section
eight of this chapter be amended to specifically include secured lenders, as
some secured lenders do not consider themselves to be subject to the
requirements of section eight. This amendment could be drafted as follows:
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“including but not limited to, secured lenders, fiduciaries and
municipalities,

Note: Traditional secured lending involves a secured loan consisting of
amortized payments with a contingent interest component. There is no equity
interest in the property. Equity lending is distinguished from traditional lending
in that equity lenders receive equity interests in the property (beneficial
ownership interests) which take the form of “equity kickers”. Equity kickers
range from an outright ownership interest in the property to a percentage of the
proceeds from the sale of the property. These “kickers” are given to offset the
risky character of the investment. Equity lenders are not necessarily subject to
lending regulations and are therefore able to loan money in situations which are
too risky for traditional lenders.

Since equity lenders acquire an ownership interest in the property from the
inception of their investment, they were not covered by the 1992 clarifications
in secured lender liability. There is a wide range of ways in which equity
lenders take their interest in property. In some situations, they operate similarly
to secured lenders, by providing financing but not actually participating in the
business or operation of the property. At the other end of the spectrum are
arrangements that give the equity lender substantial control over the business or
property.

The Financing Workgroup has indicated that, since a number of equity
investment ventures are now being established specifically to provide resources
for assessing and cleaning up contaminated property, there is interest in
extending the secured lender exemption to these parties. However, there is also
a concern for fairness among “owners”, so that parties who “own” and/or
“operate” contaminated property are treated equitably: How should the
fractional ownership interest held in a property by an equity lender be
distinguished from the fractional interest in a property held by a property
owner? How can we draw a bright line in the statute to distinguish between
equity owners who are merely providing financing (who would be exempt
from 21E liability) from equity owners who participate in managing the
property or the business (who would not be exempt)?

In Line 10 of Section 8, before “shall” insert the following:

Insert in Section 8:

Proposed Exemption for “Equity Lenders”:
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For equity lenders to be provided with the exemption currently provided to
secured lenders under Chapter 2IE, it would be necessary to amend the
definition of “indicia of ownership” to include equity interests. Two options are
included here: Option A seeks to provide some relief without expanding too far
beyond traditional lending; and Option B is a proposal by equity lenders who
have attended the Financing Workgroup meetings that equity lenders who
receive an outright ownership interest in a property be recognized as secured
lenders under Chapter 2IE. In any approach, DEP is considering proposing
liability relief for eligible equity lenders who acquire their interest in the
property or business after the statute is amended.

Option A: This option addresses some equity interest holding
arrangements without extending the exemption to ownership interests;

“Indicia of ownership primarily to protect a security interest”, only those
interests in real or personal property typically acquired and held as
security or collateral for payment or performance of an obligation. Such
interests shall include, without limitation, a mortgage, deed of trust, lien,
security interest, assignment, pledge, or other right or encumbrance
against real or personal property, t

•, which are furnished by the owner
thereof to assure repayment of a financial obligation; and contractual
participation rights in such interest, and shall include, when such secured
obligation is created and financed for the exclusive purpose of
conducting response actions, the right to receipt of a percentage of sale
proceeds and rent proceeds generated by the real or personal property
held as security or collateral, and the right to receive funds exclusive of
satisfaction of the loan amount upon a re~financing of the subject loan
provided that the contract conferring such rights confers no other interest
in the site or vessel.

Such interests shall not include the following:— those to protect any
interest in real or personal property owned or held for investment
purposes; a lease or a consignment which may not be considered a
secured transaction under applicable principles of commercial law;
interests of a person acting as a trustee of property or of a business; and
any interest other than one created as a bona fide security interest in real
or personal property.
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Note: The above language includes the right of an equity interest holder to
receive sale and rent proceeds, and a “cash out” upon the borrower obtaining
refinancing. Receipt of rent proceeds, outside of a default situation, begins to
look substantially like ownership or management of a property, blurring the line
between owner/operator and lender. To offset that particular risk, the right to
sale and rent proceeds and to a cash out is tied to a loan given exclusively for
the purpose of financing response actions.

Option B: Proposed by equity interest holders to extend the secured
lender exemption broadly to equity owners:

“Indicia of ownership primarily to protect a security interest”, only those
interested in real or personal property typically acquired and held as
security or collateral for payment or performance of an obligation. Such
interests shall include, without limitation, a mortgage, deed of trust lien,
security interest, assignment, pledge, or other right or encumbrance
against real or personal property, including those security interests which
have a contingent interest component, which are furnished by the owner
thereof to assure repayment of a financial obligation; and contractual
participation rights in such interest, provided that the contract conferring

ef-personal property.

Note: The Liability Workgroup formed a smaller group to address the issues
raised regarding changes to c. 2IE, section 3A(j)(2), contribution protection.
The three issues raised are:

(1) Opportunity to Join In the Settlement: the proposed revision
changes the “opportunity to join in the settlement” to an opportunity
for meaningful comment on the settlement. This change would
address current confusion over what an opportunity to join a

(7) CONTRIBUTION PROTECTION
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settlement might mean and instead provide an opportunity for
comment and response. To satisfy due process considerations, DEP
seeks comment about how to establish a process that will ensure
that opportunities for “meaningful comment” are provided. It
should be noted that there is a significant difference between the
rights inherent in an opportunity to join and a right to comment.
However, a balance of the commonwealth’s interest in settlement
with the rights affected, indicates that the right to comment should
provide appropriate due process;

(2) Scape ofMatters Addressed: the proposed revision specifies that the
matters addressed in a given settlement are those defined in the
body of the settlement. This should provide sufficient certainty to
settling parties regarding the contribution protection coverage they
have negotiated, and prevents unfair and overbroad interpretations
at later dates.

(3) Notice: the proposed revision includes a definition of notice, which
requires actual notice to reasonably ascertainable parties in addition
to notice by publication. The purpose of this change is to address
the concern raised by members of the committee that lack of
specificity in the statute regarding what notice is due does not
provide sufficient protection to settling parties. The following
changes could be drafted as follows:

A person who has resolved his liability to the commonwealth in an
administrative or judicially approved settlement shall not be liable to any
other person to whom the settling party has provided notice of the
settlement, or who has otherwise received notice, and who has had a
meaningful opportunity to comment on the settlement.* Settling parties
shall not be liable to any other person who has received notice of an
opportunity to comment on the settlement, for claims for contribution,
cost recovery or equitable share claims of liability regarding matters
addressed in the settlement.** Matters addressed in the settlement are
those matters defined by the terms of each settlement. For purposes of
this section, notice means*** actual notice, or sent by registered mail to
all reasonably ascertainable interested parties, said notice to be mailed
twenty-one days prior to the date of execution of the settlement in
addition to notice by publication. Notice by publication shall be deemed
adequate upon publication of the settlement in The Environmental
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Monitor, once in each of two successive publications, the first
publication not to be less than thirty days prior to the date of execution
of the settlement, and in a newspaper, if any, published in the town
where the site is located or in a newspaper with general circulation in the
town where the site is located, once in each of three successive weeks,
the first publication not to be less than thirty days prior to the date of
execution of the settlement. If no newspaper is published in such town,
or if there is no newspaper with general circulation in the town where
the site is located, notice may be published in a newspaper published in
the county where the site is located. A newspaper which by its title page
purports to be printed or published in such town, city or county, and
having a circulation therein, shall be sufficient for the purpose. Such
settlement does not discharge any other person unless its terms so
provide, but shall reduce the potential liability of all other liable persons
by the amount of the settlement.

Does this language provide sufficient process on the right to comment?
** The small workgroup agreed to disagree on the issue of “matters addressed.”

An alternative proposal was also considered:

“Unless defined otherwise in a settlement agreement, the “matters
addressed in the settlement” shall be given the broadest possible
construction

This proposal means that where a party fails to identify in the settlement
the matters that are addressed for purposes of contribution protection, it
can later assert as broad a coverage of matters addressed as it chooses.
The concern with this option is that it allows a party to change the “deal”
at a later date.

The proposal would require that the parties negotiate what matters in a
settlement are addressed for contribution protection purposes. This may
require a change in practice for the DEP and the Attorney General’s
Office, in that such language will have to be very specific if it is to be
included. However, this approach prevents parties from expanding the
terms of their settlement after negotiations have ended.

Note/Qucstions:
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*** The notice definition provides three different processes for notification.
The language on publication tracks that found in the foreclosure statute, ch. 244.

Note: Section 24 of chapter 295 of the Acts of 1996 requires that DEP’s
legislative proposal address the ability of parties to a sale or transfer of property
to be able to indemnify the other parties. In clause (2) of Section 24, DEP is
specifically required to file legislation “establishing appropriate changes in
existing law to allow the parties to such a sale or lease to indemnify the other
with respect to liability as set forth in clause (I).”

Chapter 2IE. §5(O already provides for indemnification agreements,
although this section addresses liability for releases or threats of release
for hazardous materials only. The requirement of §24 could be satisfied
by adding oil to §5(O [This has been proposed as part of the Generic
Liability Exemption, described above in (I) D. An Alternative Approach
for Sites Contaminated by Oil],

DEP solicits comments on this approach.

Note: This section proposes changes to MGL c. 21E to help ensure that sites are
cleaned up permanently, and that any continuing obligations that are part of a
cleanup are in fact met.

Currently, failure to report certain classes of a release or discharge of
hazardous material is a violation significant enough to warrant a per se
penalty (i.e. without prior notice). This proposal is designed to add oil
releases to this class of significant violations. The following change
(underline/bold) is proposed to c. 21 A, Section 16, paragraph 2:

To ensure that permanent solutions and the status of remedy operation
remain in effect over time with the proposed generic endpoint, the
Department recommends creation of an administrative penalty for failure
to maintain a permanent solution or remedy operation status.

(8) SECTION 24 INDEMNIFICATION REQUIREMENT

(9) NEW ENFORCEMENT TOOLS

A. Violations
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The following language change (redline) is proposed to ch. 21 A, sec-
tion 16, paragraph 2:

The department may assess a civil administrative penalty on a person
who fails to comply with any provision of any regulation, order, license
or approval issued or adopted by the department, or of any law which the
department has the authority or responsibility to enforce; provided,
however, that such noncompliance occurred after the department had
given such person written notice of such noncompliance, and after
reasonable time, as determined by the department and stated in said
notice, had elapsed for coming into compliance; and provided, further,
that the department may assess such penalty without providing such
written notice if such failure to comply: (1) was part of a pattern of
noncompliance and not an isolated instance, or (2) was willful and not
the result of error, or (3) resulted in significant impact on public health,
safety, welfare or the environment, or (4) consisted of failure to
promptly report to the department (a) any unauthorized disposal of
hazardous waste, as is defined by ch. 21C, or (b) any unauthorized
release or discharge of oji or hazardous material into the environment, as
are defined by chapter twenty-one E, or (5) consisted of failure to
maintain a permanent solution or a remedy operation status, pursuant to
chapter twenty-one E, Section 5C (b) or failure to comply with the terms
of an Activity and Use Limitation pursuant to chapter twenty-one E,
section 6

Currently, c. 21 A, Section 16 provides that no penalty shall be less than
$lOO, provides a short list of penalties which can be reach
$25,000/violation, and provides that all other penalties can be assessed
as high as $l,OOO/violation. Although failure to report a hazardous
material release under c. 21E is included in the short list of violations
subject to a penalty of $25,000/violation. A failure to report an oil
release under c. 21E is not expressly identified. In practice, this means
that failure to report a release of 1,000 gallons of oil is subject only to a
$l,OOO penalty, while a release of any amount of hazardous material is

subject to a $25,000 penalty. This creates a disparate treatment of similar
situations. The language change below (underline/bold) is intended to
authorize oil penalties in the same amounts as hazardous materials
penalties. In addition, a penalty is proposed for the new violation

B. Penalty Amount
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proposed above, “failure to maintain permanent solution or remedy
operation status,” in the amount of $25,000/violation penalty (redline).

No civil administrative penalty assessed hereunder shall be less than one
hundred dollars. For each of the following failure to comply, the civil
administrative penalty shall not exceed twenty-five thousand dollars; . . .

failure to promptly report to the department each unauthorized release or
discharge of oil or hazardous material into the environment, as defined
by chapter twenty-one E, or a failure to maintain a permanent solution or
remedy operation status, pursuant to chapter twenty-one E, section SC,
or a failure to comply with the terms of an Activity and Use Limitation,
pursuant to section 6 of this chapter.

One concern that arises if certain tenants are exempted from operator
liability is the prospect of continued receipt of rental income by an
owner (who would remain liable) who does not respond to
contamination at the site. While the Commonwealth could spend public
funds on these cleanups, its ability to spend is limited. Therefore, the
state is interested in having as many sites as possible cleaned up by the
private sector. Therefore, DEP focuses state cleanup expenditures on
responses to imminent hazards and other situations that directly threaten
public health and the environment; state funds are generally used to
stabilize conditions at sites, and are only rarely used to achieve
permanent cleanups.

Once state funds have been spent, the Commonwealth has a number of
tools it can use to recover these funds. These tools, which include cost
recovery authority and liens, provide some incentives for private parties
to undertake their own response actions. But their effectiveness is
limited in situations that do not rise to the threshold of direct threats to
public health and the environment where DEP would not threaten to
spend state funds. There are many private parties who have dealt with
imminent hazard situations but have stopped short of permanent
cleanups, and many who have taken no response actions at all.

Revise c. 21A, section 16, paragraph 11 as follows:

C. Additional Incentives for Private Sector Action
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DEP is interested in establishing some new incentives for private parties
to act before the Commonwealth has to spend public funds to protect
public health and the environment, especially in the situation where an
owner is receiving an income through rents that could be used to fund
cleanup (and where, if the proposal for establishing an exemption for
certain tenants in Section (4) is adopted, the tenants would not be liable
for response actions). The Department will continue to explore options
for dealing with these situations.

At several points in this document issues have been raised about whether
certain liability exemptions or defenses should include protection from
third party claims. In each case, the proposed legislation provides either
an exemption or a defense to claims for the Commonwealth’s response
action costs and/or natural resource damages, but does not offer a
proposal to relieve parties of liability for third party claims.

Chapter 21E provides third parties with an ability to recover their
response action costs and damages to real and personal property created
by releases of oil and hazardous material. Chapter 21E does not address
personal injury resulting from releases of oil and hazardous material.

Third party claims can arise in a number of situations. Contamination
that is left untended over time can affect neighboring properties, and
require that the owners of these properties conduct cleanups or take steps
to ensure that people who use their properties are not exposed to the
contamination. Contamination can also reduce property values. Cleaning
up a site should limit exposure to damage claims by third parties.
However, even where a permanent solution has been achieved,
remaining contamination can still affect neighboring properties, even
though the MCP requirements for the site have been satisfied. In
addition, damages can continue during the period in which the site is
being assessed and the cleanup plans is being implemented.
For the sake of discussion, this issue can be separated into claims against
a party who currently owns or operates a contaminated site, and claims
against a former owner.

(10) Exemption/Defense to Third Party Liability Pursuant to
Chapter 21E
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A

I

Third Parly Claims Against a Current and New Owner Who Did
Not Cause or Contribute to the Release.

The case for including relieffrom third party claims in the liability
endpoints for current and new owners proposed in this document:
It is generally believed by many interests that liability relief is an
effective incentive to site cleanup and redevelopment. In particular,
these interests argue that limits on third party claims could
minimize one of the greatest uncertainties involved in redeveloping
contaminated sites the uncertainty of the cost of potential third
party claims. It is very difficult to anticipate when and if claims
from third parties will arise, and even more difficult to estimate the
cost of such claims. Budgets are very difficult to develop for these
claims. To estimate the costs of redevelopment projects, developers
need to make assumptions about the likelihood and cost of such
claims, and commence the project while the threat of third party
claims lurks. These claims are frequently considered to have the
potential for stopping development projects. This uncertainty is
seen as a problem by existing owners seeking to clean up their sites
and also by new parties who may voluntarily conduct the site
cleanup or redevelop the site after the former owner does the
cleanup.

With respect to new parties, there is also an equity issue. Assuming
that the new party did not cause a new release or contribute to the
existing release, and that the third party damages are the result of
actions (or inactions) of a former owner (and/or another responsible
party), it can be difficult to justify placing the additional burden of
third party claims on the new owner who is voluntarily cleaning and
redeveloping the site. Chapter 21E currently provides a defense to
liability for owners and operators who did not cause or contribute to
the release. This defense is complete against third party claims
against these owners. In addition, their liability to the
Commonwealth for response action costs and natural resource
damages at sites contaminated by hazardous materials is capped at
the value of the cleaned up property for hazardous materials.
Because these limits are provided in the form of defenses, they are
not generally believed to be available in the absence of a court
decision (see discussion of exemptions vs. defenses in section (I).
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Property values and prices can also reflect expectations about third
party claims. A new party may purchase property for a very low
price to compensate for the presence of contamination and the
possibility of third party claims. In this situation, the new party may
expect to pay the difference between the purchase price and the
“true” value in damage claims or cleanup costs.

2. The case against including a liability endpoint for current and new
ownersfor thirdparty claims: There are two key arguments in favor
of retaining third party liability. The first is equity: the potential of
leaving innocent third parties without recourse for their damages.
The second argument is the potential for eliminating a driving force
towards cleanup that third party liability currently plays.
(a) Third Party/Public Equity Issues: Equity issues can arise in a

number of ways. Although there are compelling reasons to
provide eligible parties with a liability endpoint for third party
claims, this endpoint could leave damaged third parties without
a mechanism to recoup their damages, and without any
resources to clean up their own properties. The following
scenarios illustrate the equity issues:

The former owner has abandoned the site, is a dissolved
corporation, or lacks the resources to pay the damages. The
third party cannot compel the former owner to clean up, may
not have the resources to commence cleanup himself, and
would not be able to turn to the new party to recover the loss
if third party claims are eliminated in a liability exemption
obtained by the new party;

The standards for cleaning up contamination in groundwater
allow the party doing the cleanup (the current owner or new
parties) to clean up only to GW-3 standards when there are
no current exposures that would result in categorization of
the groundwater as either GW-1 or GW-2, This allows some
contamination to stay in place where it does not currently
pose a risk. In this scenario, an abutting property owner
could build a house or install a new private drinking water
well, but could be exposing the new residents or people using
the new well to the residual contamination unless the cleanup



HOUSE No. 6349 [October

is compatible with the new use. Without an ability to claim
damages and/or response action costs, this third party would
not have a mechanism to have the owner of the source
property to pay for additional cleanup beyond MCP
requirements. Instead, the third party would either have to
bear the cost of the additional cleanup or accept the use
limitations and diminished value of his or her property. DEP
could spend public funds to alleviate these new risks, and
would have no recourse for cost recovery;

The proposed endpoints would be available to an eligible
party for a permanent solution within the property
boundaries where the soil is contaminated by oil and/or
hazardous materials. As proposed in Section (1), the former
owner of the site (who sold it in its contaminated condition)
would remain liable for cleaning up soil contaminated that
was not addressed by the person who obtained the liability
endpoint. If this endpoint were extended to include third
party damages, a neighbor whose property was damaged by
the residual contamination would have to chase the former
owner to be compensated for these damages;
A new eligible party can obtain the liability endpoints upon
completion of the cleanup, in accordance with the MCP. The
eligible party elects to conduct the cleanup in the absence of
a viable prior owner. However, the eligible party waits until
he has owned the property for five years to do the cleanup.
Technically, this may comply with the MCP. However, it
would be very difficult for a third party to prove that the five
year delay caused or contributed to contamination that has
migrated onto his or her land during this period. If the delay
caused or contributed to the release, the new owner would
not be eligible for the liability protections described in
Section (1) of this document, and the third party could sue
for damages, but the third party would have the burden of
proving causation. If the contamination occurred prior to the
eligible party’s action or inaction, then the third party would
have no recourse. In either case, the third party would face a
very difficult and expensive factual determination.
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(b) Cleanup Incentives: Chapter 21E was designed to provide
inducements for cleanup. The Department believes that
exposure to third party liability encourages more complete
cleanups. The strict, joint and several liability standard insures
that the full extent of the contamination will be cleaned, and
that third parties who suffer property damage will be
compensated for the loss either monetarily or by cleaning the
property. While this may work more completely in situations
where the difference in cost between achieving a “no significant
risk” standard and cleaning up to background levels is not large,
the prospect of third party claims does drive additional cleanup,
and provides some negotiation leverage for people whose
property has been affected, but who do not think that the
cleanup has gone far enough.
Furthermore, the MCP was drafted assuming that the strict,
joint and several liability scheme in c. 21E would drive
responsible parties to conduct the complete cleanup to avoid
third party claims. The possibility of third party claims also
provides a strong incentive to clean up beyond the MCP
requirements to minimize the possibility of third party claims or
to mitigate or eliminate an existing claim. These incentives
would be lost if parties were protected from third party liability.

3. Options for Consideration: There may be some middle ground
between approaches that provide no relief for third party claims
(at least for people who did not cause or contribute to the release)
and complete foreclosure of all third party claims in all situations
under c. 21E. DEP believes that these (and others) should be
considered, and where possible a balanced approach developed:

new parties who achieve a permanent solution (e.g., people who
would be eligible for the generic liability endpoint proposed in
section (1) could be provided with relief from third party claims
for damages that arise after the permanent solution has been
achieved. This would provide an incentive for early cleanup
actions, including the implementation of risk reduction
measures (which can contain contamination before it affects
neighboring property), and would allow third parties to claim
damages where cleanup has not been promptly undertaken.
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Parties who caused or contributed to the release would not be
provided with relief from third party claims to the extent that
these people have resources, they could be drawn upon to
satisfy claims for response action costs or damages.

exempt people who purchase property after a permanent
solution has been achieved from third party claims (e.g., sub-
sequent owners).

in situations where a permanent cleanup does not make the
property or its associated groundwater safe for any foreseeable
use, notice would have to be provided to future owners and
tenants, and to current and future owners/tenants of property
that has been or could be affected by the release about the limits
of the cleanup. These situations would include permanent
solutions that are based on S-2 or S-3 soil standards, or where
groundwater has not been considered as a route of exposure for
drinking or for vapors in buildings (not GW-I or GW-2
situations at the time the cleanup is performed). Consideration
should also be given to providing notice where the cleanup does
not achieve background conditions. Since this notice would
need to run with the land, it should probably take the form of an
Activity or Use Limitation. If notice is provided, owners of
affected property can decide whether they would want to create
new uses that could cause new routes of exposure to remaining
contamination, since they would not be able to recover their
cleanup costs from the person who achieved a permanent
solution. Relief from third party claims would not be provided
for property where notice was not provided.

Claims Against Former Owners. Chapter 295 of the Acts of 1996,
§24 (3) requires DEP to propose appropriate changes in law to
relieve former owners of property of liability for injuries to real or
personal property or natural resources that the former owner can
demonstrate were caused by actions or omissions of third parties
after the sale or transfer of the former owner’s property.
There are several types of situations where, after an owner or
operator has achieved a permanent solution and sold the property, a
new owner or a tenant can create the need for additional response
actions, and/or damage natural resources and property;
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where a remedial system (e.g., one treating contaminated
groundwater) is not properly operated or maintained;

where an Activity and Use Limitation is implemented as part of
the permanent solution and its provisions are not followed; or

where new routes of exposure to residual contamination are
created by developing the property or implementing new
activities there that were not contemplated in cleanup decisions,
and where Activity and Use Limitations are not required by the
MCP (as in the scenario described in the discussion of third
party claims against current owners above).

These types of problems can also be caused by owners or operators of
property that was affected by the release (e.g., abutters or downgradient
owners). Each type is discussed below.

A. Remedial Systems: To some extent, the proposal for Generic
Cleanup Endpoints partially deals with problems created for a
former owner when a subsequent owner or operator fails to
maintain a remedial system. It effectively caps an eligible person’s
liability for response action costs and natural resource damages.
This cap would still apply once the eligible person sells the
property. Subsequent owners would be responsible for future
response actions such as maintenance of a permanent solution, and
for any releases that occur while the subsequent owner owns the
property. This would mean that, where a subsequent owner or
another party did not properly maintain a treatment system, or
disturbed a cap on remaining contamination, that the party who
caused the problem (and not the former owner) would be respon-
sible both for additional cleanup required and for damages to
natural resources and property.

B. Violations of Activity and Use Limitations. These would be
addressed by amending c. 21E as described in section (3) above.

C. Creation of New Exposures to Remaining Contamination: These
situations are more difficult to address, because they generally arise
where a permanent solution is achieved, but does not make the site
safe for any possible future use of the property or its underlying
groundwater. Two specific situations come to mind (others may
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arise as we gain more experience with the flexible cleanup
standards established by the MCP);

groundwater cleanups do not need to meet the Massachusetts
Drinking Water Standards (GW-1) where no one is currently
drinking the groundwater, and the groundwater is not likely to
be used as a future drinking water supply. While public wells
generally require an aquifer that can yield high or medium
volumes of water, private wells (which are frequently smaller)
can usually be installed in aquifers with substantially lower
yields in short, in most parts of the Commonwealth. The
MCP does not currently require that notice be provided to
property owners in areas where cleanups will not meet the
drinking water standards. In some communities where water
rates have been increased substantially in recent years, a
number of new private wells have been installed by property
owners who do not want to pay for more expensive public
water. While these owners may or may not receive approval
from their Board of Health for installing their new well, it could
draw up contaminated water if it is near a groundwater plume
that was cleaned up to a lesser cleanup standard under the MCP.
If the “owner” of the plume is exempted from responsibility for
additional cleanup (or property damage) arising from an action
of another party (e.g., in this case the person who installed the
new private well), then the burden of making the water in the
new well safe to drink would fall on the owner of the new well.
That party would not be able to request that the owner of the
source property contribute (or pay for) his cleanup costs, or for
damages.

GW-2 standards, which deal with the impact of volatile
contamination in shallow groundwater on nearby occupied
buildings, do not have to be met if there is no occupied building
within 30 feet of the plume this is the one situation where
the MCP allows a cleanup to be considered “permanent”
without considering the future use of the area affected by the
site. As with the GW-1 situation described above, the MCP
does not currently require that notice be provided to property
owners who may in the future construct buildings (or renovate
vacant buildings) on or near a plume. This regulatory approach
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was based on a judgement (after considerable public comment
on this issue) that it would not be either practical or reasonable
to require these notices in all situations. However, there are
several instances in Massachusetts where new development has
been built on contaminated (but previously undeveloped)
property, and could result in potential health problems for the
buildings’ occupants. DEP is raising the question in a
forthcoming package of MCP amendments of whether and how
to provide better notice in these situations to future land
owners, developers, and the public.

In these situations, the new exposures do not result from careless (or
willfully disruptive) actions by a new owner or abutter. In these cases,
people are doing things with the property that they may fully believe
they have the right to do install a new well, put up a new building,
etc. At the same time, where these actions create new routes of exposure
to. contamination remaining on the property, they can create significant
risks for human health and the environment, and would require
additional cleanup to be done to make the situation safe again.

The question in these situations is, who should have the burden of
paying for additional cleanup, or for resulting damages to natural
resources or property? An argument could be made that, if the person
who creates the new exposure knew that this was a possibility, then that
person should have the responsibility for making sure that the new use is
safe, and the former owner (who achieved a permanent solution at the
site) could be relieved of responsibility for these costs. But, if that
person had no information that his or her plans could create potential
problems, it is harder to hold him or her responsible. Where the person
who caused the problem in the first place cannot be found or does not
have resources to deal with these situations, is it reasonable to continue
to hold the person who achieved a permanent solution responsible, even
though he or she met the cleanup standards that applied at the time?

The proposal below would provide a defense against claims for damage
to natural resources and property for a party who is eligible for the
generic cleanup liability endpoint described in section (1) above, who
has achieved a permanent solution at a site, and who no longer has
control or possession of the property. This defense would be available if
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c

subsequent owners or other parties who create new exposures to
remaining contamination have notice that the cleanup may have some
limitations.

Insert in section SC:

(f) Any owner of a site or vessel who achieves, and maintains during
his/her period of ownership, a permanent solution for such site or
vessel, who is not liable pursuant to section 5(a)(5) of this chapter,
and did not own the site or vessel at the time of the release, shall not
be liable under this chapter for injury to real or personal property or
natural resources which 1) arise from the release or threat of release
addressed by such permanent solution, and 2) first begins to occur
after the date such owner sells or transfers a site or vessel for which
a permanent solution has been achieved, provided such former
owner can demonstrate by a preponderance of the evidence that
such injury (i) was caused by acts or omissions of a third party,
(ii) occurred after the date of sale or transfer of the property from
the owner asserting the defense, and (iii) where an Activity and Use
Limitation was properly implemented as part of the permanent
solution to inform subsequent owners, operators and other parties of
the limitations of the permanent solution.

Note: This defense could be extended to parties who caused or contributed to a
release and who achieved a permanent solution and then sold the property,
although they could be required to perform additional cleanup to be eligible for
the defense (e.g., achieve background conditions, in addition to “no significant
risk".

The language proposed below would exempt from liability parties who
hold restrictions created for the public’s benefit pursuant to MGL c. 184,
§32. While these parties hold an interest in the property regarding its
use, they are not involved in the day-to-day operation or management of
the property. Due to the nature of the property interest that these parties
hold the Department does not believe that they should be considered to
be an owner or operator pursuant to c. 21E, provided that the
requirements established below are met. There are other authorities in

(11) Holders of Publicly Beneficial Restrictions (implemented
pursuant to MGL c. 184, §32):
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)

c. 184 and in other statutes for publicly beneficial deed restrictions.
If the exemption proposed below is extended to these other types of deed
restrictions, DEP suggests that holders only be provided with the
exemption if they do not take an active role in operating or managing the
property.

Any governmental body or charitable corporation or trust which
holds a conservation, preservation, agricultural preservation,
watershed preservation or affordable housing restriction pursuant to
M.G.L. Chapter 184, §32, shall not be deemed to be an owner or
operator if all of the following requirements are met:

(k)

(1) No act of the governmental body or charitable corporation or
trust, or of its employee or agent, caused or contributed to the
release or threat of release or caused the release or threat of
release to become worse than it otherwise would have been;

(2) it did not control activities at the site except to the extent it
implemented and enforced its rights under the restriction;

(3) it is not the owner or operator of any building, structure.
equipment, storage container, motor vehicle, rolling stock or
aircraft from which the release or threat of release occurred;

(4) it notified the Department immediately upon obtaining
knowledge of a release or threat or release for which
notification is required pursuant to, and in compliance with,
section seven or regulations promulgated pursuant thereto; and

(5) if it has undertaken a response action at the site, it has
conducted such response action in compliance with the
requirements of this chapter and the Massachusetts
Contingency Plan.

Insert in Section 5:
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During the past year the Finance Workgroup developed proposals for
two programs to increase access to financing for the assessment and
cleanup of contaminated properties. One program is the Industrial Sites
Recycling Fund (ISR), designed to provide state financing for properties
located in the most economically distressed areas of the Commonwealth.
The second program, the Redevelopment Access to Capital (RAC)
program, encourages conventional private sector lending by providing
environmental insurance and a loan loss reserve for loans for site
assessment and cleanup.

The RAC addresses the general concern that banks are not lending for
site cleanup because banks view the collateral as impaired and because
they are concerned that cost overruns during the cleanup could impede
the borrower’s ability to repay the loan. The RAC would apply state-
wide and would provide financing only for site cleanups under Chap-
ter 2IE. The ISR Fund would be targeted to the most economically
distressed areas of the Commonwealth in recognition that sites in these
areas require additional assistance because they face two obstacles
site contamination and low value due to the location of the site. The
Fund will provide financing for Chapter 21E cleanups and also for
cleanup of asbestos and lead paint.

Recommended legislation for the two programs is attached. The
legislation includes a request for a $l5 million appropriation for the
RAC program and $l5 million in state bond funds for the ISR Fund. In
the case of the RAC, the funding request is relatively modest because the
program is intended to leverage greater assistance through the purchase
of environmental insurance. Furthermore, by purchasing the insurance
through a single state program, the program can group the policies

PART II

A BILL TO ESTABLISH NEW FINANCIAL ASSISTANCE
TOOLS FOR ENVIRONMENTAL CLEANUP AND

REDEVELOPMENT

SUMMARY OF PROPOSALS



HOUSE No. 63491996]

together into a portfolio policy and use the economies of scale to
significantly reduce the premium costs. The workgroup made a rough
estimate that the $l5 million appropriation would be sufficient to
support 1,000 loans of approximately $250,000 each.

The $l5 million bond authorization for the ISR Fund is enough to start
the project on a pilot basis. Although we do not have an estimate of the
number of sites that will be financed by the $l5 million, this amount
should be sufficient to fund a significant number of sites. The ISR Fund
will be limited to sites in the most economically distressed areas, many
of which are anticipated to be smaller sites requiring a relatively modest
amount of cleanup.
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In the Year One Thousand Nine Hundred and Ninety-Six

An Act to establish new financial assistance tools for environ-

mental CLEANUP,

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. REDEVELOPMENT ACCESS TO CAPITAL
2 PROGRAM. To provide for certain unanticipated obligations of the
3 commonwealth and to meet certain requirements of law, the sums set
4 forth herein shall be appropriated from the General Fund unless
5 specifically designated otherwise and shall be for the several
6 purposes and subject to the conditions specified herein and subject to
7 the provisions of law regulating the disbursement of public funds.

For Ihc purpose of the redevelopment access to capital
program established pursuant to section fifty-nine of
chapter twenty-three A of the General Laws 15,000.000.

1 SECTION 2. Chapter 23A of the General Laws, as appearing in
2 the 1994 Official Edition, is hereby amended by inserting after
3 section 58, the following sections:—
4 Section 59. Redevelopment access to capital program
5 (a) For the purposes of this section and section two the
6 following terms shall, unless the context clearly requires otherwise,
7 have the following meaning:
8 “Agency”, the Massachusetts office of business development, or
9 its successor, or its designated agent.

10 “Borrower”, any business or governmental subdivision of the
11 commonwealth that receives a loan with respect to which a reserve is

I 2 created in accordance with this section.
13 “Business”, the carrying on of any business activity in the
14 commonwealth for profit, or not for profit as specified under chap-
-15 ter 180 of the General Laws, whether as corporation, partnership,
16 limited liability company, trust, sole proprietorship, or otherwise.

®fjc Commontoealtf) of Jflassacfjusetts

MASSACHUSETTS OFFICE OF
BUSINESS DEVELOPMENT
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17 “Environmental contamination”, oil or hazardous material, as
18 defined in section 2of chapter 21E of the General Laws that is
19 spilled or released on one or more properties located within the
20 commonwealth.
21 “Environmental response action”, an action taken to assess,
22 contain or remove, as those terms are defined in section two of
23 chapter 21E of the General Laws, oil or hazardous material.
24 “Financial institution”, any bank, as defined in section 1 of
25 chapter 167 or any national banking association, federal savings and
26 loan association or federal savings bank or any other financial
27 institution authorized to make loans in the commonwealth and
28 approved by the agency for the purposes of this program.
29 “Fund”, the monies contributed by the commonwealth, the
30 borrower, the financial institution, and any earnings derived
31 therefrom, held by the agency or its agent for the implementation
32 and administration of the program.
33 “Loan”, without limitation, a conventional loan, a sale and lease
34 back, a financial lease, a conditional sale or any other arrangement
35 that is in the nature of a loan.
36 “Participating financial institution”, any financial institution
37 participating in the program established by this section.
38 “Program”, the redevelopment access to capital program
39 established by this section.
40 “Site”, a place or area where oil or hazardous material has been
41 released, as further defined in section two of chapter 21E of the
42 General Laws.
43 (b) After the effective date of this section, a participating
44 financial institution may originate a loan to a borrower pursuant to
45 the program for a maximum of five hundred thousand dollars
46 ($500,000) to be used within the commonwealth exclusively for
47 environmental response actions necessary for the redevelopment of
48 one or more properties for business purposes. At the time of making
49 such loan to a borrower, the participating financial institution shall
50 set aside an amount specified by the agency, referred to in para-
-51 graph (a) of section two. The amount set aside shall be placed into
52 the fund held by the agency and it shall be maintained to reduce
53 losses on all such loans made by said participating financial
54 institution pursuant to the program. The participating financial
55 institution may set aside a portion or the entire amount from its own
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56 funds or may obtain a portion or the entire amount as payment from
57 the borrower or may advance the amount to the borrower as part of
58 the loan.
59 (c) At the time of making such loan to a borrower, the
60 participating financial institution shall obtain from said borrower an
6! amount equal to the contribution to the fund with respect to such
62 loan as provided in paragraph (b) and shall set aside such amount
63 into said fund maintained by the agency to reduce losses on all such
64 loans made by said participating financial institution to borrowers
65 pursuant to the program. The participating financial institution may
66 obtain a portion or the entire amount as payment from the borrower
67 or may advance a portion or the entire amount to the borrower as
68 part of the loan.
69 (d) After such loan to a borrower has been made, the
70 participating financial institution shall certify to the agency, in such
71 fashion and with such supporting information as the agency shall
72 prescribe, that it has made such loan and has transferred its
73 contribution and the equal contribution of the borrower into said
74 fund held by the agency.
75 (e) The agency shall, after such certification as provided in
76 paragraph (d) transfer to the fund an amount equal to the total of the
77 contributions of the participating financial institution and the
78 borrower or such additional amount up to one hundred and fifty
79 percent of such contributions as determined by the agency.
80 (f) In the event the participating financial institution suffers a
8! loss on any such loan because the borrower has incurred
82 unanticipated environmental response action costs, unanticipated
83 costs as a result of changes in state or federal environmental rules or
84 regulations, or unanticipated environmental defense costs, the
85 participating financial institution may in its discretion and in
86 accordance with the agreement described in subsection (j) between
87 the agent and the financial institution, draw upon the fund, including
88 any applicable insurance policies purchased by the agency pursuant
89 to paragraph (i) of this section, to continue the environmental
90 response actions or to repay the loan, in whole or in part. In the event
9! that the agency draws upon the fund to pay a financial institution for
92 a loss on a loan, the agency, may in its discretion and in accordance
93 with the agreement described in subsection (j), subrogate to recover
94 the monies expended from the fund.
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95 (g) All amounts set aside by the participating financial
96 institution into said fund shall be deposited by it into an account at
97 an institution designated by the agency. All earnings or interest on
98 said fund account shall be added to the principal of said fund account
99 and held as additional funds for the program, except as provided in
100 subsections (h) and (i).
101 (h) The agency may require at any time and from time to time
102 that in accordance with the provisions of subsections (a) and (c) of
103 section 60, a portion of the accrued earnings or interest remaining in
104 said fund account be paid to the agency to be used to defray the costs
105 ofadministering the program.
106 (i) The agency may, in its discretion, enter into contracts to
107 insure and reinsure the fund against unanticipated environmental
108 costs, including but not limited to environmental response action
109 costs, defense costs, or costs that result from a change in rules or
110 regulations, that cause or contribute to a borrower’s inability to repay
111 a loan made under this program. Pursuant to section (f), such
112 insurance proceeds may be used to pay the participating financial
113 institution for its loss on the loan or it may be used to fund the
114 remaining environmental response action costs or other
115 environmental costs that cause or contribute to a borrower’s inability
116 to repay the loan. The agency may use monies from the fund to
117 purchase such insurance policies and pay premiums and deductibles
118 for such insurance policies, provided that the borrower matches a
119 portion of the insurance costs, the required matching amount to be
120 determined pursuant to the agreement described in subsection (j)
121 (J) Any financial institution desiring to become a participating
122 financial institution shall execute an agreement in such form as the
123 agency may prescribe, which agreement shall contain the terms
124 and provisions set forth in paragraphs (a) to (i), inclusive, and such
125 other terms and provisions as the agency may deem necessary or
126 appropriate.
127 Section 60. Massachusetts business development corporation;
128 administration of redevelopment access to capita! program.
129 The Massachusetts office of business development, or its
130 successor, hereinafter referred to as MOBD, is hereby authorized to
131 do the following:
132 (a) to enter into a contract with the Massachusetts business
133 development corporation, hereinafter referred to as MBDC
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134 established under the provisions of chapter six hundred and seventy-
one of the acts of nineteen hundred and fifty-three, to act as the agent
of MOBD with respect to the administration of the program. Said
contract: (I) shall be for a period of two years and shall be renewed
for additional two year periods subject to the requirements of
paragraph (b) of this section; and (2) shall provide for compensation
and reimbursement of the agent on terms that MOBD may deem
appropriate for the administration of said program for any expenses
incurred by the MBDC in connection with its services as agent and
necessary for the implementation of the program.

135
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(b) conduct an annual review and assessment of the performance
of the MBDC in its capacity as agent for MOBD to determine
whether the contract referenced in paragraph (a) should be renewed
for an additional two year period. Said review shall be based on
whether the MBDC has satisfactorily met the terms and conditions
of the contract.
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Upon an initial determination by MOBD that the MBDC’s
performance is unsatisfactory, the MBDC shall be given notice of
such determination and an opportunity to take corrective action.
If, upon a final review of the MBDC’s performance MOBD
continues to conclude that the MBDC’s performance is unsatis-
factory, it shall submit to the joint committee on commerce and labor
its recommendation to terminate the contract with MBDC and
transfer the contract to another agent.

150
151
152
153
154
155
156
157

(c) to make and publish rules and regulations respecting the
implementation of the redevelopment access to capital program
established by this section and any other rules and regulations
necessary to fulfill the purposes of this section; and
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(d) to do any and all things necessary or convenient to carry out
its purposes and exercise the powers expressly given and granted in
this section.

162
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1 SECTION 3. Section 2 of chapter 167 F of the General Laws, as
2 appearing in the 1994 Official Edition, is hereby amended by
3 inserting after paragraph 30 the following paragraph:—
4 3!. To participate in the redevelopment access to capital program
5 created under section 59 of chapter 23A of the General Laws and to
6 make the loans and create the reserve and take any and all other
7 actions as may be necessary or appropriate for participating in such
8 program.
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1 SECTION 4. INDUSTRIAL SITES RECYCLING FUND.
2 Chapter 212 of the acts of 1975 is hereby amended by inserting after
3 section E, inserted by chapter 498 of the acts of 1993, the following
4 section:—
5 Section BF. Industrial Sites Recycling Fund
6 (a) There is hereby created and placed within the bank the
7 Industrial Sites Recycling Fund, referred to in this section as the
8 Fund, to which shall be credited:
9 1. bond proceeds authorized by section 8F (j);

10 2. fees authorized by section 8F (g);
11 3. any appropriations or other monies authorized by the
12 general court and specifically designated to be credited to the Fund;
13 and
14 4. grants, gifts or any other monies directed to the Fund.
15 (b) As used in section BF, inclusive, the following words shall,
16 unless the context clearly requires otherwise, have the following
17 meanings:
18 “Contamination”, a release of oil or hazardous material, as
19 defined in chapter 21E and the Massachusetts Contingency Plan or
20 the presence of lead paint, as described in chapter 111, section 189A
21 et seq., or asbestos, as described in chapter 149, section 6A et seq.;
22 “Economic Target Area”, an area of the commonwealth desig-
-23 nated by the Economic Assistance Coordinating Council pursuant to
24 section 3D of chapter 23A of the General Laws;
25 “Eligible Property”, a property or a group of properties that meet
26 the requirements set forth in section 8F (e) and any additional
27 requirements set forth in the regulations for financing from the Fund.
28 “Loan”, a loan or credit enhancement, including, but not limited
29 to a loan guarantee, a letter of credit, or insurance.
30 “Massachusetts Contingency Plan”, the regulations promulgated
31 pursuant to chapter 21E of the General Laws.
32 “Regulations”, regulations promulgated by the bank and approved
33 by the Secretary of the Executive Office of Administration and
34 Finance pursuant to section 8F (i) hereof.
35 “Remedial Action”, action taken to contain or remov
36 contamination.
37 “Response Action”, action taken to assess, contain, or remove
38 contamination.
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39 “Site”, a place or area where oil or hazardous material has been
40 released, as further defined in section two of chapter 21E of the
41 General Laws.
42 (c) The bank shall hold the Fund in an account or accounts
43 segregated from other bank funds and accounts, and shall utilize,
44 invest or reinvest the proceeds of the Fund, and income derived
45 therefrom, for the following general purposes:
46 1. to encourage economic development in Economic Target
47 Areas in the commonwealth by providing loans and grants to finance
48 the investigation and cleanup of contamination at eligible properties
49 located in Economic Target Areas;
50 2. to defray costs incurred in the administration of the Fund,
51 as provided in sections 8F(g) and 8F(h) and in the regulations; and
52 3. to purchase with funds not immediately required for use
53 pursuant to paragraphs one and two above, such securities as may be
54 lawful investments for fiduciaries in the commonwealth.
55 (d) The bank may make and administer loans and grants to
56 finance:
57 1. site assessment activities at an eligible property that are
58 necessary to determine (i) the existence, source, nature, or extent of a
59 release of contamination at the eligible property and the extent of
60 risk or danger to public health, safety, welfare and the environment;
61 and (ii) appropriate remedial action at the eligible property, pursuant
62 to chapter 21E of the General Laws and the Massachusetts
63 Contingency Plan or required for the removal of lead paint, pursuant
64 to chapter 111 of the General Laws, section 189 A et seq. or the
65 removal of asbestos, pursuant to chapter 149 of the General Laws,
66 section 6A, et seq.;
67 2. response costs required for appropriate response actions,
68 pursuant to the Massachusetts Contingency Plan or required for the
69 removal of lead paint or asbestos at an eligible property; and
70 3. such other costs related to the cost categories set forth in
71 paragraphs 1. and 2. above, as further defined in the regulations,
72 No single loan or grant hereunder shall represent a commitment of
73 more than five hundred thousand dollars of the assets of the Fund.
74 Furthermore, no loan made hereunder shall be utilized to finance all
75 of the costs required to complete the response action at an eligible
76 property, the required matching amounts to be set forth in the
77 regulations, and no loan or grant shall be made for any site
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78 assessment or cleanup activities eligible for funding under chap-
-79 ter 21J of the General Laws. At the discretion of the board of
80 directors, the required match may be waived in whole or in part.
81 Security for loans made hereunder may be subordinate to private or
82 other financing provided for the cleanup and/or development of the
83 eligible property and repayment of loans may be deferred at the
84 discretion of the board of directors.
85 (e) To be eligible for financial assistance from the Fund, the
86 applicant must submit for the bank’s approval a completed
87 application, providing all information required by the regulations;
88 and
89 1. the project must satisfy the following criteria, as
90 determined by the bank, provided that the bank shall consult with the
91 Department of Environmental Protection with respect to relevant
92 criteria set forth in these provisions:
93 A. the property must be located in an Economic Target
94 Area, except that this provision may be waived with the written
95 approval of the Director of the Massachusetts Office of Business
96 Development and the bank if the property is located in an
97 economically distressed area of the commonwealth that is not
98 designated as an Economic Target Area.
99 B. the property must be blighted, open, decadent, or
100 substandard, as those terms are defined in section I of chapter 121 A
101 of the General Laws;
102 C. the proposed redevelopment project will result in a
103 significant economic impact in terms of the number of jobs to be
104 created or will contribute to the economic and physical revitalization
105 of the area in which the property is located;
106 D. if the applicant is requesting financing for response
107 costs, as described above in section 8F (d) (2), assistance from the
108 Fund must be necessary to make the proposed reuse of the property
109 financially feasible;
110 E. there must be a reasonable basis upon which to
111 conclude that there is contamination present at the property and if
112 the applicant is requesting funds for remedial action under chap-
-113 ter 21E of the General Laws, a phase I report, as defined in the
114 Massachusetts Contingency Plan, relative to the site and further
115 investigations as deemed necessary by the bank must have been
116 completed, verifying the existence of a release at the property;
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117 F. at the time of submitting an application for a grant,
118 the applicant must certify that it is not liable under section 5 (a) of
119 chapter 21E of the General Laws or the Massachusetts Contingency
120 Plan, with regard to the project site and the applicant must certify
121 that it does not have a familial relationship or any direct or indirect
122 business relationship, other than that by which the applicant’s
123 interest in such property is to be conveyed or financed, with another
124 party that is potentially liable under chapter 21E of the General Laws
125 with regard to the project site, except that this provision may be
126 waived with the written approval of the Secretary of Environmental
127 Affairs and the board of directors after full disclosure by the
128 applicant of the potential liability and/or the familial or business
129 relationship with a potentially responsible party; and
130 G. the applicant has a satisfactory compliance history
131 with the Department of Environmental Protection with respect to the
132 property or properties under consideration for assistance from the
133 Fund and with respect to any other properties located within the
134 commonwealth that are owned or operated by the applicant.
135 2. In addition, the bank shall take into consideration the
136 following factors in evaluating an application for financing from the
137 Fund:
138 A. the degree of economic distress in the municipality in
139 which the property is located;
140 B. the complexity of the required cleanup and the
141 likelihood that the proposed remedial activities will be adequate to
142 clean up the property in accordance with the requirements of chap-
-143 ter 21 E of the General Laws and the Massachusetts Contingency
144 Plan or the requirements of the applicable rules and regulations;
145 C. the level of community input and community benefits
146 associated with the project;
147 D. the proximity of the property to existing
148 transportation and utility infrastructure appropriate to support the
149 proposed reuse of the property;
150 E. the past experience of the developer in similar
151 redevelopment activities and similar site cleanup activities;
152 (0 The bank shall not be liable under Chapter 21E of the
153 General Laws or any other state environmental law for any claim,
154 loss, damage or injury of any nature whatsoever arising in
155 connection with its administration of the Fund and the environmental
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156 condition of the eligible property unless such loss, cost, injury or
157 damage is caused by the gross negligence or willful misconduct of
158 the bank, its officers, directors, employees, or agents or their actions
159 cause or contribute to the contamination of the eligible property.
160 (g) The bank may charge fees for defraying the ordinary and
161 necessary expenses of administration and operation associated with
162 the Fund. The schedule and procedures for the administration of
163 such fees shall be set forth in the regulations. All fees received
164 hereunder shall be deposited into the Fund.
165 (h) All administrative and staff costs of the bank incurred in
166 administering the Fund shall be projected in a budget prepared and
167 submitted to the Executive Office of Administration and Finance
168 prior to the commencement of each fiscal year and the Executive
169 Office of Administration and Finance shall have thirty-five days to
170 review and comment on the budget. The bank shall keep accurate
171 accounts of all receipts and expenditures of the Fund; and shall make
172 a report annually to the Executive Office of Administration and
173 Finance containing an abstract of such accounts and detailed
174 information on all receipts and expenditures, including the terms
175 upon which loans and grants were made and such other information
176 as provided in section 14. Except as otherwise provided in this act,
177 the bank shall have full power to manage its loans, grants and
178 business affairs in connection with the Fund.
179 (i) Prior to the approving or funding of any loans hereunder, the
180 bank shall prepare regulations and the Secretary of Administration
181 and Finance shall approve such regulations. The regulations shall
182 provide the definitions and procedures required hereunder and shall,
183 in addition, set forth the terms, procedures and standards which the
184 bank shall employ to process applications, make lending decisions,
185 safeguard the Fund and accomplish the purposes of the Fund, as set
186 forth herein.
187 (j) The bank is hereby authorized and directed to establish the
188 Fund and expend a sum not exceeding fifteen million dollars of the
189 funds authorized in this section for the purposes as authorized by
190 section BF.
191 To meet the expenditures necessary in carrying out the provisions
192 of this section, the state treasurer shall, upon request of the governor,
193 issue and sell at public or private sale bonds of the commonwealth,
194 registered or with interest coupons attached, as he may deem best, to
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an amount to be specified by the governorfrom time to time, but not
exceeding, in the aggregate, the sum of fifteen million dollars. All
bonds issued by the commonwealth, as aforesaid, shall be on the
serial payment plan for such maximum term of years, not exceeding
thirty years, as the governor may recommend to the general court
pursuant to section 3 of article LXII of the Amendments to the
Constitution of the commonwealth, the maturities thereof to be so
arranged that the amounts payable in the several years of the period
of amortization other than the final year shall be as nearly equal as in
the opinion of the state treasurer it is practicable to make them. Said
bonds shall bear interest semiannually at such rate or rates as the
state treasurer, with the approval of the governor, shall fix. The
initial maturities of such bonds shall be payable not later than one
year from the date of issue thereof and the entire issue not later than
June thirtieth, two thousand and twenty-seven.
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(k) Within sixty days after each anniversary of the effective date
of this act, the bank shall file a report with the governor and the
general court evaluating the effectiveness of the Fund based on the
following criteria, as applicable:
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1. the number of projects assisted through the program;2 ! 4
2. the extent to which the projects assisted by the Fund are

located in the most distressed areas of the Commonwealth and the
extent to which these projects succeed in creating jobs or otherwise
contributing to the economic and physical revitalization of the areas
in which the projects are located;
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3. the geographic diversity of the projects;220
4. the degree to which the application process is concise,

quick, and readily understood by the applicants.
221
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5. such other criteria relevant to the fair evaluation of the223
224 program.
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