[Similar Matter Filed During Past Session

See Senate, No. 30 of 1994.]

No. 34

SENATE

By Mr. Berry, a petition (accompanied by bill. Senate, No. 34) of
Frederick E. Berry for legislation relative to the sale, distribution and
promotion of tobacco products and outdoor advertising for tobacco

products. Commerce and Labor.

®4)e Commontocaltt) of jHassacfjusctts
In the Year One Thousand Nine Hundred and Ninety-Five.

An Act relative to the sale, distribution

and

promotion

of tobacco

PRODUCTS AND OUTDOOR ADVERTISING FOR TOBACCO PRODUCTS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:
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SECTION 1. This legislation amends MGL Chapter 64C to
strengthen existing prohibitions against the sale or distribution of
tobacco products to persons under the age of eighteen, prohibit the
fraudulent misrepresentation of age in connection with the purchase or receipt of tobacco products, prohibit the sale of cigarettes
or smokeless tobacco other than in unopened packages originating
with the manufacturer, prohibit outdoor advertising for tobacco
products near schools and children’s playgrounds, and ensure uniform regulations for the sale, distribution, advertising and promotion of tobacco products within the Commonwealth.
SECTION 2, Definitions.
MGL Chapter 64C, Section 1 [ALM 1990 Supp.] is hereby
amended by inserting after “machines;” on line 30 the following;
“Proof of Age,” a driver’s license or other generally accepted
means of identification that describes the individual as eighteen
years or older and contains a photograph or other likeness of the
individual and appears on its face to be valid.
“Public Place,” any public street, sidewalk or park, or any area
open to the public in any publicly owned or operated building.
“Sample,” a tobacco products distributed to members of the
general public at no cost or at nominal cost for product promotional purposes.
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13
“Sampler,” any person engaged in the business of sampling
14 other than a retailer.
15
“Sampling,” the distribution of samples to members of the
16 general public in a public place.
“Tobacco Product,” any product that contains tobacco and is
17
18 intended for human consumption.
1

2

SECTION 3. Sampling.
A. MGL Chapter 64C is hereby amended by adding after

3 Section 2 a new Section 3;

4

Section 3. Sampler’s licenses.

5
(a) No person shall engage in the business of sampling within
6 the Commonwealth unless licensed to do so in accordance with
7 section sixty-seven of chapter sixty-two C. If a firm contracts with

8 a manufacturer to distribute samples of the manufacturer’s
9 products, said firm shall be deemed to be the person engaged in
10 the business of sampling.
(b) A sampler’s license shall expire on the thirtieth day of June
11
12 of each year. The fee for a sampler’s license and each renewal
13 thereof shall be determined annually by the commissioner of
14 administration pursuant to section three B of chapter seven; pro-15 vided, however, that the fee for a manufacturer whose employees
16 distribute samples within the Commonwealth shall be five hun-17 dred dollars per annum, and the fee for all other samplers shall not
18 be less than fifty dollars per annum.
(c) A sampler’s license shall entitle the licensee, and employees
19
20 or agents of the licensee, to distribute samples at any lawful loca-21 tion in the Commonwealth during the term of the license. The
22 license or a copy thereof must be carried at all times by any per-23 son engaged in sampling pursuant to such license.
(d) A licensee shall notify the commissioner in writing of the
24
25 location(s) and hour(s) at which the sampling is to be conducted
26 by or on behalf of the licensee not less than thirty days prior to
27 such sampling. The licensee shall provide a copy of said notice to
28 the police authority for the city, town or other political subdivision
29 of the Commonwealth in which the sampling is to be conducted
30 not less than thirty days prior to such sampling.
(e) A sampler’s license shall not be required to distribute sam31
-32 pies in or at a store or concession for which a retailer’s license has
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been issued. Notice under subsection (d) shall not be required to
distribute samples in or at such a store or concession or in or at
locations where sampling is permitted under section 4(a)(iii).
B. MGL Chapter 64C is hereby amended by adding after
Section 3 a new Section 4:
Section 4. Sampling restrictions.
(a) No person shall distribute or offer to distribute samples in
any public place; provided, however, that this prohibition does not
apply to sampling (i) in an area to which persons under the age of
eighteen are denied admission, (ii) in or at a store or concession
for which a retailer’s license has been issued, or (iii) at or adjacent
to a production, repair, or outdoor construction site or facility.
(b) Notwithstanding subsection (a), no person shall distribute or
offer to distribute samples in or on any public street, sidewalk or
park that is within 500 feet of any playground, school or other
facility when such facility is being used primarily by persons
under the age of eighteen for recreational, educational or other

48
49
50 purposes.
51
(c) A person engaged in sampling shall require proof of age
52 from a prospective recipient if an ordinary person would conclude
53 on the basis of appearance that such prospective recipient may be
54 under the age of eighteen.
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SECTION 4. Vending machines.
MGL Chapter 64C is hereby amended by adding after
Section 10 a new Section 10A as follows:
Section 10A. Vending machines in places open to the public;
prohibition.
After June 30, 1993, no person shall sell tobacco products at
retail through a vending machine except
(a) in areas of factories, businesses, offices or other places that
are not open to the public; or
(b) in places that are open to the public but to which persons
under the age of eighteen are not admitted; or
(c) in places where alcoholic beverages are sold for consumption on the premises, but only if the vending machine (1) is under
the continuous supervision of the proprietor of the establishment
or an employee and (2) is inaccessible to the public when the
establishment is closed; or
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17
(d) in other places, but only if the vending machine (1) is under
18 the continuous supervision of the proprietor of the place or an
19 employee, (2) can be operated only by the activation of an elec-20 tronic switch by the proprietor of the establishment or an
21 employee prior to each purchase and (3) is inaccessible to the
22 public when the establishment is closed.
23
Each retailer’s license permitting a person to maintain or oper-24 ate a vending machine that dispenses tobacco products shall
25 specify the conditions that apply under this section at the licensed

26 location. The licensee shall be required

to

certify under penalty of

27 perjury that such conditions are satisfied with respect to such
28 machine.

SECTION 5. Selling or distributing to minors; fraudulent mis1
-2 representation of age; out-of-package sales; notice.
A. MGL Chapter 64C is amended by adding after Section 39 a
3
new
Section 40 as follows:
4
5
Section 40. Selling or distributing tobacco products to minors;

6 fraudulent misrepresentation of age; out-of-package sales.
7
(a) It shall be unlawful for any person to sell or distribute a
8 tobacco product on behalf of any person under the age of eigh-9 teen; provided, however, that it shall not be unlawful to distribute
10 a tobacco product to a family member or a personal acquaintance
11 for noncommercial purposes, or to an employee when required in
12 the performance of the employee’s duties.
13
(b) It shall be unlawful for any person under the age of eighteen
14 to purchase or accept receipt of a tobacco product through fraudu-15 lent misrepresentation of age; provided, however, that it shall not
16 be unlawful for such a person to accept a tobacco product from a
17 family member, from a personal acquaintance or from an
18 employer when required in the performance of such person’s
19 duties.
(c) It shall be unlawful for any person to sell cigarettes or
20
21 smokeless tobacco other than in an unopened package originating
22 with the manufacturer that bears the health warning required by
23 federal law.
B. MGL Chapter 64C is amended by adding after Section 40 a
24
25 new Section 41 as follows:
26
Section 41. Notice.
27
(a) The owner of any store or concession at which tobacco
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products are sold at retail shall post or cause to be posted conspicuously on the premises of such establishment, and shall maintain
or cause to be maintained, the following notice:
“NOTICE: The sale of tobacco products to persons under 18 is
prohibited by law. If you are under 18, you could be fined for purchasing a tobacco product through fraudulent misrepresentation of
age under Mass. Gen. Laws Ch. 64C, Sec. 40; proof of age may
be required.”
(b) The notice required by this section shall be printed in boldface capital letters in eighteen point type or larger, and signs bearing the notice shall measure not less than ninety-three and onehalf square inches.
(c) A retailer shall post or cause to be posted a copy of the
notice required by this section at each public entrance to the store
or concession and at each cash register therein where tobacco
products may be purchased.
(d) No notice regarding tobacco products, other than the notice
required by this section, shall be required to be posted or maintained in any store or concession licensed to sell tobacco products

47 at retail.

SECTION 6. Outdoor advertising.
1
2
MGL Chapter 64C is hereby amended by adding after Section
3 41a new Section 42 as follows:
4
Section 42. Outdoor advertising for tobacco products.
(a) It shall be unlawful for any person to advertise or cause to
5

6
7
8
9
10
11
12
13

1
2

be advertised tobacco products on any outdoor advertising
medium within 500 feet of an elementary school, junior high
school or high school or any children’s playground.
(b) The prohibition of subsection (a) shall not apply (i) to
advertisements for tobacco products erected or maintained at
street level and affixed to a business establishment where tobacco
products are sold at retail or (ii) to advertisements for tobacco
products posted on vehicles.

SECTION 7. Remedies, defenses.
MGL Chapter 64C is hereby amended by adding after
3 Section 42 a new Section 43 as follows:
4
Section 43. Remedies; defenses.
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(a) Enforcement; notice to commissioner.

The provisions of sections three and four, section ten A, and
sections forty through forty-two of this chapter, inclusive, shall be
enforced through actions brought in any court of competent jurisdiction by the attorney for the county in which the alleged violation occurred. Any fine collected for a violation of said provision
shall be paid to the clerk of the city or town in which the violation
occurred. Upon receipt of a fine for any violation of said provision, the clerk shall promptly notify the commissioner of the vio-

-14 lation.
15
(b) Civil fines; liability; defenses.
16
(1) Any person who engages in the business of sampling with-17 out being licensed to do so as required by subsection (a) of section
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three shall be punished by a civil fine of not more than one thousand dollars.
(2) Any person engaged in sampling pursuant to a sampler’s
license who fails to carry said license or a copy thereof as
required by subsection (c) of section three shall be punished by a
civil fine of not more than fifty dollars.
(3) Any person licensed to engage in the business of sampling
who fails to provide the notice required by subsection (d) of section three shall be punished by a civil fine of not more than one
hundred dollars.
(4) Any person licensed to engage in the business of sampling
who distributes or offers to distribute samples in violation of subsection (a) or subsection (b) of section four, or who fails to require
proof of age as required by subsection (c) of section four, shall be
punished by civil fine of not more than one thousand dollars.
(5) Any person who sells tobacco products at retail through a
vending machine in violation of any condition specified in section
ten A shall be punished by a civil fine of not more than three hundred dollars per machine.
(6) Any person who sells or distributes a tobacco product to
any person under the age of eighteen or who purchases a tobacco
product on behalf of any person under the age of eighteen in violation of subsection (a) of section forty, or who sells cigarettes or
smokeless tobacco other than in an unopened package in violation
of subsection (c) of section forty, shall be punished by a civil fine
of not less than one hundred dollars for the first violation within a
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44 two-year period, not less than two hundred dollars for a second

45 violation within a two-year period, and not less than three hundred
46 dollars for any third or subsequent violation within a two-year
47 period. Reasonable reliance on proof of age or on the appearance
48 of the purchaser or recipient shall be a defense to any action for a
49 violation of said subsection (a) or subsection (c).
50
If the sale is made by an employee of the owner of a store or
51 concession at which tobacco products are sold at retail, the
52 employee shall be guilty of the violation and be subject to the
53 civil fine. If the sale is through a vending machine, the proprietor
54 of the establishment where the machine is located shall be guilty
55 of the violation and be subject to the civil penalty; provided, how-56 ever, that if the proprietor has made an employee responsible for
57 supervising the machine, such employee shall be guilty of the vio-58 lation and be subject to the civil fine. If the tobacco product is dis-59 tributed by an employee of a person engaged business of sam-60 pling, the employee shall be guilty of the violation and be subject
61 to the civil fine.
(7) Any person under the age of eighteen who purchases or
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accepts receipt of a tobacco product through fraudulent misrepresentation of age in violation of subsection (b) of section forty
shall be punished by a civil fine not to exceed one hundred
dollars.
(8) Any owner of a store or concession at which tobacco products are sold at retail who fails to post or cause to be posted a
notice required by section forty-one shall be punished by a civil
fine not to exceed one hundred dollars.
(9) Any person who advertises or causes to be advertised
tobacco products on any outdoor advertising medium in violation
of subsection (a) of section forty-two shall be punished by civil
fine not to exceed five thousand dollars.
(c) License suspension.
(1) Upon notification pursuant to subsection (a) that a person
licensed to engage in the business of sampling, or an employee of
such a person, has been convicted of violating subsection (c) or
subsection (d) of section three, subsection (a) or subsection (b) of
section four, or subsection (a) or subsection (c) of section forty,
the commissioner may suspend the person’s license to engage in
the business of sampling for a period not to exceed one month for
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83 the first violation within a two-year period, a period not to exceed
84 three months for a second violation within a two-year period, and
85 a period not to exceed six months for any third or subsequent vio86 lation within a two year period.
87
(2) Upon notification pursuant to subsection (a) that a person
88 licensed to sell tobacco products at retail through a vending
89 machine, or an employee of such a person, has been convicted of
90 violating any condition specified in section ten A, or
91 subsection (a) or subsection (c) of section forty, the commissioner
92 may suspend the person’s license to sell tobacco products through
93 a vending machine at the location where the violation occurred for
94 a period not to exceed one week for the first violation within a
95 two-year period, a period not to exceed one month for a second
96 violation within a two-year period, and a period not to exceed
97 three months for any third or subsequent violation within a two98 year period.
99
(3) Upon notification pursuant to subsection (a) that a person
100 licensed to sell tobacco products at retail, or an employee of such
101 a licensee, has been convicted for violating subsection (a) or sub102 section (c) of section forty, or section (a) of subsection forty-one,
103 the commissioner may suspend the person’s license to sell tobacco
104 products at retail at the store or concession where the violation

105 occurred for a period not to exceed one week for the first violation
106 within a two-year period, a period not to exceed one month for a
107 second violation within a two-year period, and a period not to
108 exceed three months for any third or subsequent violation within a
109 two-year period.
110
(4) If the violation is by an employee of a licensee, the commis11l sioner shall not suspend any license under this section upon a
112 showing by the licensee that the licensee had taken reasonable
113 steps to prevent violation by employees.
114
(d) Effect on manufacturer.
115
If a manufacturer, for the purpose of distributing samples of its
116 products, knowingly engages a firm that has been convicted, or
117 whose employees have been convicted, of violating, more than
118 three times within a two-year period, subsection (c) or subsection
119 (d) of section three, subsection (a) or subsection (b) of section
120 four or subsection (a) or subsection (c) of section forty, or any
121 combination thereof, and such firm is convicted, within the same
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two-year period, of a further violation of said provisions in the
course of distributing samples on behalf of said manufacturer, it
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SECTION 8. Applicability.
MGL Chapter 64C is hereby amended by adding after Section
43 the following new Section 44:
Section 44. Applicability.
No city, town, department, board, or other political subdivision
or agency of the Commonwealth may (a) impose any requirements or prohibitions pertaining to the sale, distribution, advertising, sampling, promotion or display of tobacco products in addition to those set forth in this chapter or (b) limit competition (by
means of coupons, discounts, promotional allowances, premiums
or otherwise) between or among tobacco product manufacturers,
vending machine operators or retailers that is unlawful under the
laws of the United States and the laws of the commonwealth.
Notwithstanding any other law, all ordinances, bylaws and regulations of a city, town, department, board or other political subdivision or agency of the Commonwealth imposing such requirements
or prohibitions or such limitations shall be null and void; provided
however, that this section shall not apply to any otherwise valid
ordinance, by-law or regulation as in effect on April 1, 1994.
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SECTION 9. Technical amendments.
A. MGL Chapter 64C, Section 1 [ALM 1990 Supp.] is hereby
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-15
-16
17

shall be unlawful for such manufacturer to conduct sampling in
the commonwealth, directly or indirectly, for six months following said firm’s conviction for such further violation.

3 amended by striking “or retailer” from line 32 and line 35 and
4 inserting in lieu thereof ”, retailer or sampler”.
5
B. MGL Chapter 64C, Section 2, is amended by adding after
6 “machines” on line 17 “and other sale of tobacco products at
7 retail”, and by adding after “operation” on line 19 “or sale”.
8
C. MGL Chapter 62C, Section 67 [ALM 1990] is amended by
9
(1) striking “or retailer,” in line 7 and line 22 and inserting in
10 lieu thereof “retailer, or sampler,”,
11
(2) striking “and retailers” in line 33 and inserting in lieu there-12 of, “retailers and samplers”, and
13
(3) inserting “and samplers” following “retailers” in line 37 and
line
64.
14
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15
D. MGL Chapter 64C, Section 10 is hereby amended by strik-16 ing the sentence beginning with “Any” on line 39 and ending with
17 “dollars.” on line 43.
18
E. MGL Chapter two hundred and seventy, sections six and
19 seven are repealed.
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