
SENATE 63
By Mr. Leahy, a petition (accompanied by bill, Senate, No. 63) of

Daniel P. Leahy for legislation relative to an employee pursuing a
common law action against an employer. Commerce and Labor.

In the Year One Thousand Nine Hundred and Ninety-Five

An Act regarding workers compensation.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 15 of Chapter 152 of the General Laws is
2 hereby amended by inserting at the end of said section the fol-
-3 lowing language:
4 “Neither the employer nor the insurer shall be entitled to reim-
-5 bursement of any extra compensation paid under the double or
6 treble compensation provisions of section twenty-eight.”

1 SECTION 2. Section 24 of Chapter 152 of the General Laws is
2 hereby amended by inserting at the end of said section the fol-
-3 lowing language:
4 “Nothing is this section shall prevent an employee from pur-
-5 suing a common law cause of action against an employer who
6 holds, in addition to the status of employer, a second independent
7 persona that imposes upon the entity rights and obligations wholly
8 separate from those imposed by the status of employer.”

1 SECTION 3. Section 28 of Chapter 152 of the General Laws is
2 hereby amended by inserting at the beginning of said section the
3 following language:
4 Notwithstanding the notice requirements of Chapter 152,
5 Section 24, if the employee is injured by reason of the serious and
6 willful misconduct of an employer or of any person regularly
7 entrusted with and exercising the powers of superintendence, the
8 amounts of compensation hereinafter provided shall be doubled,
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9 or the employee may elect, within thirty days of a finding of this
10 section’s applicability, to pursue a common law cause of action
11 against the employer. Notwithstanding the notice requirements of
12 Chapter 152, Section 24, if the employee is injured by reason of
13 the intentional misconduct of an employer or any person regularly
14 entrusted with and exercising the powers of superintendence, the
15 amounts of compensation hereinafter provided shall be tripled, or
16 the employee may elect, within thirty days of a finding of this sec-
-17 lion’s applicability, to pursue a common law cause of action
18 against the employer.
19 If the employee elects to pursue the double or treble compensa-

-20 tion provisions of this section, and if the employer is insured, the
21 employer shall repay to the insurer the extra compensation paid to
22 the employee.
23 If a claim is made under this section, and the employer is
24 insured, the employer may appear and defend against such claim
25 only.
26 As used in this section, the term “serious and willful miscon-
-27 duct” shall be defined as an employer’s reckless disregard of its
28 employees’ safety which produces a strong probability of
29 employee injury or death.
30 As used in this section, the term “intentional misconduct” shall
31 be defined as an employer’s intentional act which produces the
32 substantial certainty of employee injury or death.
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