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By Mr. White, a petition (accompanied by bill, Senate, No. 1 19) of
W. Paul White, Robert A. Durand, Robert A. Antonioni, Brian P. Lees
and Warren E. Tolman for legislation relative to limited liability companies. Commerce and Labor.
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In the Year One Thousand Nine Hundred and Ninety-Five

An Act relative to limited

liability companies.

Be it enacted by the Senate and House of Representatives in General
Court assem bled, and by the authority of the same, as follows:

SECTION 1. The General Laws are hereby amended by
1
the following chapter:
after chapter
inserting
2
Chapter
3
Limited
Liability Company Act.
4
Subchapter I. General Provisions.
5
Section 1. Short title
6
This chapter may be cited as the “Massachusetts Limited
7
8 Liability Company Act.”
9
Section 2. Definitions
As used in this chapter, unless the context clearly otherwise
10
11 requires;
12
(1) “Bankruptcy” means the occurrence of any of the following
13 events:
(a) a member:
14
(1) makes an assignment for the benefit of creditors
15
(2) files a voluntary petition in bankruptcy;
16
17
(3) is adjudged a bankrupt or insolvent, or has entered against
18 him an order for relief, in any bankruptcy or insolvency proceeding;
(4) files a petition or answer seeking for himself any reorgani19
-20 zation, arrangement, composition, readjustment, liquidation,
—

21 dissolution or similar relief under any statute, law or regulation;
(5) files an answer or other pleading admitting or failing to
22
23 contest the material allegations of a petition filed against him in
24 any proceeding of this nature;
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25

(6) seeks, consents to or acquiesces in the appointment of a
26 trustee, receiver or liquidator of the member or of all or any sub-27 stantial part of his properties; or
(b) one hundred and twenty days after the commencement of
28
29 any proceeding against the member seeking reorganization,
30 arrangement, composition, readjustment, liquidation, dissolution
31

or similar relief under any statute, law or regulation, if the

32 proceeding has not been dismissed, or if within ninety days after
33 the appointment without his consent or acquiescence of a trustee, 1
34 receiver or liquidator of the member or of all or any substantial
35 part of his properties, the appointment is not vacated or stayed, or
36 within ninety days after the expiration of any such stay, the
37 appointment is not vacated.
38
(2) “Certificate of organization” means the certificate referred
39 to in section twelve of this chapter, and the certificate as amended.
40
(3) “Contribution” means any cash, property, services rendered
41 or a promissory note or other obligation to contribute cash or
42 property or to perform services, which a person contributes to a
43 limited liability company in his capacity as a member.
f
44
(4) “Foreign limited liability company” means a limited
45 liability company formed under the laws of any state other than
46 the commonwealth or under the laws of any foreign country or
47 other foreign jurisdiction and denominated as such under the laws
48 of such state or foreign country or other foreign jurisdiction.
49
(5) “Limited liability company” and “domestic limited liability
50 company” means an unincorporated organization formed under
51 this chapter and having two or more members.
(6) “Limited liability company interest” means a member’s
52
53 share of the profits and losses of a limited liability company and
54 the member’s right to receive distributions of the limited liability
55 company’s assets.
(7) “Manager” means a person who is designated as a manager
56
57 of a limited liability company pursuant to the operating agree-

c

-58

ment.

(8) “Member” means a person who has been admitted to a
59
60 limited liability company as a member as provided in section
61 twenty of this chapter or, in the case of a foreign limited liability
62 company, in accordance with the laws of the state or foreign
63 country or other foreign jurisdiction under which the foreign
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limited liability company is organized, and whose membership
has not been terminated pursuant to the operating agreement or
the operation of law.
(9) “Operating agreement” means any written or oral agreement
of the members as to the affairs of a limited liability company and
the conduct of its business.
(10) “Person” means a natural person, partnership (whether
general or limited and whether domestic or foreign), limited
liability company, foreign limited liability company, trust, estate,
association, corporation, custodian, nominee or any other
individual or entity in its own or any representative capacity.
(11) “State” means the District of Columbia or the Commonwealth of Puerto Rico or any state, territory, possession, or other
jurisdiction of the United States other than the commonwealth.
Section 3. Name set forth in certificate
The name of each limited liability company as set forth in its
certificate of organization:
(1) shall contain the words “limited liability company,”
“limited company,” or the abbreviation “L.L.C.,” “L.C.,” “L.L.C”

95
96
97
98
99
100
101
102

by:
(1) any person intending to organize a limited liability company

or “L.C.;”
(2) may contain the name of a member or manager; and
(3) may not be the same as, or deceptively similar to the
name of any corporation, limited partnership or limited liability
company reserved or organized under the laws of the commonwealth or licensed or registered as a foreign corporation, foreign
limited partnership or foreign limited liability company in the
commonwealth, except with the written consent of said corporation, limited partnership or limited liability company previously
filed with the secretary of state.
93
Section 4. Reservation of name
94
(a) The exclusive right to the use of a name may be reserved

under this chapter and to adopt such name;
(2) any domestic limited liability company or any foreign
limited liability company registered in the commonwealth which,
in either case, intends to adopt such name;
(3) any foreign limited liability company intending to register
in the commonwealth and adopt such name; and
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(4) any person intending to organize a foreign limited liability
104 company and intending to have it
register in the commonwealth
105 and adopt such name.
106
(b) The reservation of a specified name shall be made by filing
107 with the secretary of state an application, executed by the
appli-

-108 cant, specifying the name to be reserved and the name and address
109 of the applicant. If the secretary of state finds that the name
110 is available for use by a domestic or foreign limited liability com111 pany, he shall reserve the name for the exclusive use of the
112 applicant for a period of thirty days
113
The secretary of state may extend the reservation for an addi114 tional thirty days upon written request of the applicant. The right
115 to the exclusive use of a reserved name may be transferred to any
116 other person by filing in the office of the secretary of state a
117 notice of the transfer, executed by the applicant for whom the
118 name was reserved, specifying the name to be transferred and the
119 name and address of the transferee
120
Section 5. Office and agent for service of process
Each limited liability company shall have and maintain in the
121
122 commonwealth:
(1) an office, which may but need not be a place of its business
123
124 in the commonwealth at which shall be kept the records required

125 by section nine of this chapter to be maintained; and
(2) a resident agent for service of process on the limited
126
127 liability company, which agent must be an individual resident of
128 the commonwealth, a domestic corporation, or a foreign corpora129 lion authorized to do business in the commonwealth.
Section 6. Nature of business permitted; powers
130
131
(a) Except as otherwise expressly provided by law, a limited
132 liability company may carry on any lawful business, trade, profes133 sion, purpose or activity
(b) A limited liability company shall possess and may exercise
134
135 all the powers and privileges granted by this chapter or by any
136 other law or by the operating agreement, together with any powers
137 incidental thereto, so far as such powers and privileges are neces138 sary or convenient to the conduct, promotion or attainment of the
139 business, trade, profession, purposes or activities of the limited

t

i

(

140 liability company.
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(c) A limited liability company or foreign limited liability company which is organized to render professional services (as
defined in section two of chapter one hundred and fifty-six A)
shall (i) indicate in its certificate of organization or application for
registration the specific professional services which it shall render, (ii) be subject to any conditions or limitations established by
any applicable regulating boards (as defined in said section two)
and (iii) include with its certificate of organization or application
for registration a certificate by the applicable regulating boards
which indicates compliance as of the date of organization or registration by the members and managers with any eligibility standards established by such regulating boards.
Section 7. Business transactions of member or manager with
the limited liability company
Except as provided in a written operating agreement, a member
or manager may lend money to, borrow money from, act as a
surety, guarantor or endorser for, guarantee or assume one or more
specific obligations of, provide collateral for, and transact other
business with a limited liability company and, subject to other
applicable law, has the same rights and obligations with respect to
any such matter as a person who is not' a member or manager.
Section 8. Indemnification and limitation of liability
(a) Subject to such standards and restrictions, if any, as are
set forth in its certificate of organization or a written operating
agreement, a limited liability company may, and shall have the
power to, indemnify and hold harmless any member or manager
or other person from and against any and all claims and demands
whatsoever.
Such indemnification may include payment by the limited liability company of expenses incurred in defending a civil or criminal action or proceeding in advance of the final disposition of
such action or proceeding, upon receipt of an undertaking by
the person indemnified to repay such payment if he shall be adjudicated to be not entitled to indemnification under this section
which undertaking may be accepted without reference to the
financial ability of such person to make repayment. Any such
indemnification may be provided although the person to be
indemnified is no longer a member or manager.
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No indemnification shall be provided for any person with
respect to any matter as to which he shall have been adjudicated in
any proceeding not to have acted in good faith in the reasonable
belief that his action was in the best interest of the limited liability
company.
(b) The certificate of organization or a written operating agreement may eliminate or limit the personal liability of a manager for
breach of any duty to the limited liability company.
Section 9. Records
(a) Each limited liability company shall keep at the office
referred to in clause (1) of section five of this chapter the
following:
(1) a current list of the full name and last known address of
each member and manager;
(2) a copy of the certificate of organization and all certificates
of amendment thereto together with executed copies of any
powers of attorney pursuant to which any certificate has been

t

executed;

(3) copies of the limited liability company’s federal, state, and
local income tax returns and reports, if any, for the three most
recent years;
(4) copies of any then effective written operating agreements
and of any financial statements of the limited liability company
for the three most recent years; and
(5) unless contained in a written operating agreement, a writing
setting out:
(i) the amount of cash and a description and statement of the
agreed value of the other property or services contributed by each
member and which each member has agreed to contribute;
(ii) the times at which or events on the happening of which any
additional contributions agreed to be made by each member are to
be made;
(iii) any right of a member to receive, or of a manager to make,
distributions to a member; and
(iv) any events upon the happening of which the limited
liability company is to be dissolved and its affairs wound up.
(b) Records kept under this section shall be subject to inspection and copying at the reasonable request and at the expense of
any member or manager during ordinary business hours.

t
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(c) The current list of names and addresses of the members
shall be made available to the secretary of state within five business days of receipt of a written request by said secretary or by
the director of the securities division of the secretary of state’s
office stating that such information is required in connection with
an investigatory or enforcement proceeding.
Section 10. Access to and confidentiality of information
Each member or manager of a limited liability company has the
right, subject to such reasonable standards (including standards
governing what information and documents are to be furnished
at what time and location and at whose expense) as may be set
forth in the operating agreement or otherwise established by the
manager or, if there is no manager, then by the members, to obtain
from the limited liability company from time to time upon reasonable demand in writing for any purpose reasonably related to the
member’s or manager’s interest as a member or manager of the
limited liability company (i) true and full information regarding
the state of the business and financial condition of the limited liability company, (ii) promptly after becoming available, a copy of
the limited liability cortipany’s federal, state and local income tax
returns for each year, and (iii) other information regarding the
affairs of the limited liability company as is just and reasonable.
Section 11. Reliance on reports and information by members or
managers
A member or manager of a limited liability company shall be
fully protected in relying in good faith upon the provisions of a
written operating agreement and the records of the limited liability
company and upon such information, opinions, reports or statements presented to the limited liability company by any of its
other managers, members, officers, employees, or committees of
the limited liability company, or by any other person, as to matters
the member or manager reasonably believes are within such other
person’s professional or expert competence and who has
been selected with reasonable care by or on behalf of the limited
liability company, including information, opinions, reports or
statements as to the value and amount of the assets, liabilities,
profits or losses of the limited liability company or any other facts
pertinent to the existence and amount of assets from which distributions to members might properly be paid.
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Subchapter 11. Formation: Certificate of organization
Section 12. Certificate of organization
(a) In order to form a limited liability company, one or more
authorized persons must execute a certificate of organization. The
certificate of organization shall be filed in the office of the secretary of state and set forth:
(I) the name of the limited liability company;
(2) the address of the office in the commonwealth required to

265 be maintained by section five of this chapter;
266
(3) the name and address of the resident agent for service of
267 process for the limited liability company required to be main268 tained by section five of this chapter;
(4) if the limited liability company is to have a specific date of
269
dissolution,
the latest date on which the limited liability company
270
271 is to dissolve;
(5) if the limited liability company has managers at the time of
272
its formation, the name and address of each manager;
(6) the name of any other person (in addition to any manager)
who is authorized to execute any documents to be filed with the
office of the secretary of state and at least one such person shall
be named if there are no managers;
(7) the general character of the limited liability company’s
business; and
(8) any other matters the authorized persons determine to be
included therein.
(b) A limited liability company is formed at the time of the
of the initial certificate of organization in the office of the
filing
283
284 secretary of state or at any later date specified in the certificate of
285 organization if, in either case, there has been substantial compli286 ance with the requirements of this section. A limited liability
287 company formed under this chapter shall be a separate legal
288 entity, the existence of which as a separate legal entity shall con289 tinue until cancellation of the limited liability company’s certifi-

273
274
275
276
277
278
279
280
281
282

290
291
292
293
294
295
296

of organization.
Section 13. Amendment to certificate of organization
(a) A certificate of organization is amended by filing a certificate of amendment thereto in the office of the secretary of state.
The certificate of amendment shall set forth:
(1) the name of the limited liability company;
(2) the date of filing of its certificate of organization; and
cate

kr
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(3) the amendment to the certificate of organization.
297
298
(b) A manager or, if there is no manager, then any member,
299 who becomes aware that any statement in a certificate of organi300 zation was false when made, or that any matter described in the
301 certificate of organization has changed, making the certificate of
302 organization false in any material respect, shall promptly amend
303 the certificate of organization to correct such matter.
304
(c) A certificate of organization shall be amended to reflect
305 (i) the designation of managers of a limited liability company
306 which theretofore did not have managers or (ii) any change in
307 the managers of a limited liability company or other authorized
308 signatories.
309
(d) A certificate of organization may be amended at any time
310 for any other proper purpose.
311
(e) Unless otherwise provided in this chapter or unless a later
312 effective date (which shall be a date certain) is provided for in the
313 certificate of amendment, a certificate of amendment shall be
314 effective at the time of its filing with the secretary of state.
315
Section 14. Cancellation of certificate
316
A certificate of organization shall be cancelled upon the
317 dissolution and the completion of winding up of a limited liability
318 company, or at any other time there are fewer than two members,
319 or upon the filing of a certificate of consolidation or merger if the
320 limited liability company is not the resulting or surviving entity in
321 a consolidation or merger. A certificate of cancellation shall be
322 filed in the office of the secretary of state to accomplish the can323 cellation of a certificate of organization upon the dissolution and
324 the completion of winding up of a limited liability company or at
325 any other time there are not two members and shall set forth:
326
(1) the name of the limited liability company;
327
(2) the date of filing of its certificate of organization;
328
(3) the reason for filing the certificate of cancellation;
329
(4) the effective date (which shall be a date certain) of cancella330 tion if it is not to be effective upon the filing of the certificate; and
331
(5) any other information the person filing the certificate of
332 cancellation determines.
333
Section 15. Execution
334
(a) Each certificate required by this subchapter to be filed in the
335 office of the secretary of state shall be executed:
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337
338
339
340
341
342
343
344
345
346
347
348
349
350
351
352

(1) by any manager if the limited liability company has managers or by any other authorized person set forth in the certificate
of organization or any amendment thereto;
(2) if the limited liability company has not been formed, by the
person or persons forming the limited liability company; or
(3) if the limited liability company is in the hands of a receiver,
trustee, or other court-appointed fiduciary, by that person.
(b) Unless otherwise provided in the operating agreement, any
person may sign any certificate or amendment thereto or enter into
the operating agreement or amendment thereto by an agent,
including an attorney-in-fact. An authorization, including a power
of attorney, to sign any certificate or amendment thereto or to
enter into the operating agreement or amendment thereto need not
be in writing, need not be sworn to, verified or acknowledged, and
need not be filed in the office of the secretary of state, but if in
writing, must be retained by the limited liability company.
(c) The execution of a certificate by an authorized person con-

353

stitutes an affirmation, under the penalties of perjury, that the facts

354 stated therein are true.
355
Section 16. Execution, amendment or cancellation by judicial
356 order
(a) If a person required to execute a certificate required by this
357
358 subchapter fails or refuses to do so, any other person who is
359 adversely affected by the failure or refusal may petition the supe360 rior court department of the trial court to direct the execution of
361 the certificate. If the court finds that the execution of the certifi362 cate is proper and that any person so designated has failed or
363 refused to execute the certificate, it shall order the secretary of
364 state to record an appropriate certificate.
365
(b) If a person required to execute an operating agreement or
366 amendment thereto fails or refuses to do so, any person who is
367 adversely affected by the failure or refusal may petition the supe368 rior court department of the trial court to direct the execution of
369 the operating agreement or amendment thereto. If the court finds
370 that the operating agreement or amendment thereto should be exe371 cuted and that any person required to execute the operating agree372 ment or amendment thereto has failed or refused to do so, it shall
373 enter an order granting appropriate relief.
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Section 17. Filing
(a) The original signed copy of the certificate of organization
and of any certificates of amendment or cancellation (or of any
judicial decree of amendment or cancellation), and of any certificate of consolidation or merger and of any restated certificate
shall be delivered to the secretary of state, together with a duplicate copy (which may be a photocopy or a duplicate original). A
person who executes a certificate as an attorney-in-fact or fiduciary need not exhibit evidence of his authority as a prerequisite
to filing. Any certificate authorized to be filed with the secretary
of state under any provision of this chapter shall be originally
signed except as otherwise permitted from time to time by the secretary of state. Unless the secretary of state finds that any certificate does not conform to law, the secretary of state shall:
(1) confirm that the certificate of organization, the certificate of
amendment, the certificate of cancellation (or of any judicial
decree of amendment or cancellation), the certificate of consolidation or merger or the restated certificate has been filed in his
office by endorsing upon the original certificate and the duplicate
certificate the word “filed”, and the date and time of the filing.
This endorsement is conclusive of the date and time of its filing in
the absence of actual fraud;
(2) file the endorsed certificate; and

(3) return to the person who filed it or his representative the
duplicate copy of the original signed instrument, similarly
endorsed.
(b) Upon the filing of a certificate of amendment (or judicial
decree of amendment) or restated certificate in the office of the
secretary of state, or upon the effective date of a certificate of
amendment (or judicial decree thereto), or restated certificate, as
provided for therein, the certificate of organization shall be
amended or restated as set forth therein. Upon the filing of a certificate of cancellation (or a judicial decree thereof), or a certificate of consolidation or merger which acts as a certificate of cancellation, or upon the effective date of a certificate of cancellation
(or a judicial decree thereof), or of a certificate of consolidation or
merger which acts as a certificate of cancellation, as provided for
therein the certificate of organization is cancelled.
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Section 18. Notice
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of there having theretofore been filed with the secretary of state
one or more certificates or other instruments pursuant to any of
the sections referred to in this subchapter and it may at the same
time also further amend its certificate of organization by adopting
a restated certificate of organization.
(b) If a restated certificate of organization merely restates and
integrates but does not further amend the initial certificate of
organization, as theretofore amended or supplemented by any
instrument that was executed and filed pursuant to any of the sections in this subchapter, it shall be specifically designated in its
heading as a “restated certificate of organization” together with
such other words as the limited liability company may deem
appropriate and shall be executed by an authorized person and
filed as provided in section seventeen of this chapter in the office
of the secretary of state. If a restated certificate restates and integrates and also further amends in any respect the certificate of
organization, as theretofore amended or supplemented, it shall be
specifically designated in its heading as an “amended and restated
certificate of organization” together with such other words as the
limited liability company may deem appropriate and shall be executed by at least one authorized person, and filed as provided in
section seventeen of this chapter in the office of the secretary of

446

state.

The fact that a certificate of organization is on file in the office
of the secretary of state is notice that the entity formed in connection with the filing of the certificate of organization is a limited
liability company formed under the laws of the commonwealth
and is notice of all other facts set forth therein which are required
to be set forth in a certificate of organization by section twelve of
this chapter.
Section 19. Restated certificate
(a) A limited liability company may, whenever desired, integrate into a single instrument all of the provisions of its certificate
of organization which are then in effect and operative as a result

(c) A restated certificate of organization shall state, either in its
447
448 heading or in an introductory paragraph, the limited liability com449 pany’s present name, and, if it has been changed, the name under
450 which it was originally filed, the date of filing of its original cer-
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tificate of organization with the secretary of state, and the effective date (which shall be a date certain) of the restated certificate
if it is not to be effective upon the filing of the restated certificate.
A restated certificate shall also state that it was duly executed and
is being filed in accordance with this section. If a restated certificate only restates and integrates and does not further amend a
limited liability company’s certificate of organization as theretofore amended or supplemented and there is no difference between
those provisions and the provisions contained in the restated certificate, it shall state that fact as well.
(d) Upon the filing of a restated certificate of organization with
the secretary of state, or upon the future effective date of a
restated certificate of organization as provided for therein, the
initial certificate of organization, as theretofore amended or
supplemented, shall be superseded; thereafter, the restated certificate of organization, including any further amendment or changes
made thereby, shall be the certificate of organization of the limited
liability company, but the original effective date of organization

469 shall remain unchanged.
470
(e) Any amendment or change effected in connection with the
471 restatement and integration of the certificate of organization shall
472 be subject to any other provision of this chapter, not inconsistent
473 with this section, which would apply if a separate certificate of
474 amendment were filed to effect such amendment or change.
475
476
All
478
479
480
481
482
483
484
485
486
487
488

Subchapter 111. Members
Section 20. Admission of members
(a) In connection with the formation of a limited liability company, a person acquiring a limited liability company interest is
admitted as a member of the limited liability company upon the
later to occur of:
(1) the formation of the limited liability company; or
(2) the time provided in and upon compliance with the
operating agreement or, if the operating agreement does not so
provide, when the person’s admission is reflected in the records of
the limited liability company.
(b) After the formation of a limited liability company, a person
acquiring a limited liability company interest is admitted as a
member of the limited liability company:
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(1) in the case of a person acquiring a limited liability company
interest directly from the limited liability company, at the time
provided in and upon compliance with a written operating agreement or, if a written operating agreement does not so provide,
upon the consent of all members; or
(2) in the case of an assignee of a limited liability company
interest, as provided in section forty-one of this chapter.
(c) A person may be admitted to a limited liability company as
a member and may receive an interest in the limited liability company without making a contribution or being obligated to make a
contribution to the limited liability company.
Section 21. Classes and voting
(a) An operating agreement may provide for classes or groups
of members having such relative rights, powers and duties as the
operating agreement may provide, and may make provision for the
future creation in the manner provided in the operating agreement
of additional classes or groups of members having such relative
rights, powers and duties as may from time to time be established,
including rights, powers and duties senior to existing classes and
groups of members. An operating agreement may provide for the
taking of an action, including the amendment of the operating
agreement, without the vote or approval of any member or class or
group of members, including an action to create under the provisions of the operating agreement a class or group of limited
liability company interests that was not previously outstanding.
(b) An operating agreement may grant to all or certain identified members or a specified class or group of the members the
right to vote separately or with all or any class or group of the
members or managers, on any matter. Voting by members may be
on a per capita, number, financial interest, class group or any

507
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519 other basis.
520
(c) An operating agreement which grants members a right to
521 vote may set forth provisions relating to notice of the time, place
522 or purpose of any meeting at which any matter is to be voted on
523 by any members, waiver of any such notice, action by consent
524 without a meeting, the establishment of a record date, quorum
525 requirements, voting in person or by proxy, or any other matter
526 with respect to the exercise of any such right to vote.
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(d) If an operating agreement does not provide for the voting
rights of members, the decision of members who own more than
fifty percent of the unreturned contributions to the limited liability
company (determined in accordance with section twenty-nine of
this chapter) shall be controlling.
Section 22. Liability to third parties
Except as otherwise provided by this chapter, the debts, obligations and liabilities of a limited liability company, whether arising
in contract, tort or otherwise, shall be solely the debts, obligations
and liabilities of the limited liability company; and no member or
manager of a limited liability company shall be obligated personally for any such debt, obligation or liability of the limited
liability company solely by reason of being a member or acting as
a manager of the limited liability company.
Subchapter IV. Managers

Section 23. Designation of managers
A person may be named or designated as a manager of the
limited liability company as provided in subsection seven of section two of this chapter.
Section 24. Management of limited liability company
Unless otherwise provided in the operating agreement, the
management of a limited liability company shall be vested in its
members. An operating agreement may provide for the management, in whole or in part, of a limited liability company by one or
more managers, who shall hold those offices and have those duties
set forth in the operating agreement. Subject to section thirtyseven of this chapter, a manager shall cease to be a manager as
provided in the operating agreement.

Section 25. Membership of managers
A manager need not be a member of the limited liability

557 company
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564
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Section 26. Classes and voting
(a) An operating agreement may provide for classes or groups
of managers having such relative rights, powers and duties as the
operating agreement may provide, and may make provision for
the future creation in the manner provided in the operating agree
ment of additional classes or groups of managers having such
relative rights, powers and duties as may from time to time be
-

established, including rights, powers and duties senior to existing
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569
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577
578
579
580
581
582
583
584
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586

classes and groups of managers. An operating agreement may provide for the taking of an action, including the amendment of the
operating agreement, without the vote or approval of any manager
or class or group of managers.
(b) The operating agreement may grant to all or certain identified managers or a specified class or group of the managers the
right to vote, separately or with all or any class or group of
managers or members, on any matter. Voting by managers may be
on a per capita, number, financial interest, class, group or any
other basis.
(c) An operating agreement which grants managers a right to
vote may set forth provisions relating to notice of the time, place
or purpose of any meeting at which any matter is to be voted on
by any manager or class or group of managers, waiver of any such
notice, action by consent without a meeting, the establishment of a
record date, quorum requirements, voting in person or by proxy,
or any other matter with respect to the exercise of any such right
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Subchapter V. Finance
Section 27. Form of contribution
The contribution of a member to a limited liability company
may be in cash, property or services rendered, or a promissory
note or other obligation to contribute cash or property or to per-

to vote.

(d) If an operating agreement does not provide for the voting
rights of managers, the decision of a majority in number of the
managers shall be controlling.

form services.
Section 28. Liability for contribution
(a) Except as provided in a written operating agreement, a
member is obligated to a limited liability company to perform any
promise to contribute cash or property or to perform services,
even if he is unable to perform because of death, disability or any
other reason. If a member does not make the required contribution
of property or services, he is obligated at the option of the limited
liability company to contribute cash equal to that portion of the
agreed value (as stated in the records of the limited liability company) of the contribution that has not been made. The foregoing
option shall be in addition to, and not in lieu of, any other rights,
including the right to specific performance, that the limited
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605 liability company may have against such member under an
606 operating agreement or applicable law.
(b) Unless otherwise provided in a written operating agreement,
607
the
obligation of a member to make a contribution or return
608
609 money or other property paid or distributed in violation of this
610 chapter may be compromised only by consent of all the members.
611 Notwithstanding the compromise, a creditor of a limited liability
612 company who extends credit, after the entering into of the
613 operating agreement or an amendment thereto which, in either
614 case, reflects the obligation, and before the amendment thereof to
615 reflect the compromise, may enforce the original obligation to the
616 extent that, in extending credit, the creditor reasonably relied on
617 the obligation of a member to make a contribution or return. A
618 conditional obligation of a member to make a contribution or
619 return money or other property to a limited liability company may
620 not be enforced unless the conditions of the obligation have been
621 satisfied or waived as to or by such member. Conditional obliga622 tions include contributions payable upon a discretionary call of a
623 limited liability company prior to the time the call occurs.
624
(c) An operating agreement may provide that the interest of a
625 member who fails to make any contribution or other payment that
626 the member is required to make shall be subject to specified reme627 dies for, or specified consequences of, the failure.
628
The remedy or consequence may take the form of reducing the
629 defaulting member’s interest in the limited liability company, sub630 ordinating the defaulting member’s interest in the limited liability
631 company to that of the non-defaulting members, a forced sale of
632 the interest in the limited liability company, forfeiture of the inter633 est in the limited liability company, the lending by the non634 defaulting members of the amount necessary to meet the commit635 ment, a fixing of the value of the member’s interest in the limited
636 liability company by appraisal or by formula and redemption and
637 sale of the member’s interest in the limited liability company at
638 that value, or other remedy or consequences.
639
Section 29. Allocation of profits and losses
640
(a) The profits and losses of a limited liability company shall
641 be allocated among the members, and among classes or groups of
642 members, in the manner provided in the operating agreement. If
643 an operating agreement does not so provide, profits and losses
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644 shall be allocated on the basis of the
agreed value (as stated in the
645 records of the limited liability
company) of the contributions of
646 each member to the extent they
have been received by the

647

648
649
650

I

65
652
653
654
655

656
657
-658
659
660
-661
662

663
664
665

666
667

668
-669

670
671
672
673
-674

675
676
677
678

-679
680
681
682

limited
liability company and have not been returned.
(b) For purposes of this chapter, a member receives a return of
his contribution to the extent that a distribution to him reduces his
share of the fair value of the net assets of the limited liability
company below the value, as set forth in the records required to be
kept under this chapter, of his contribution which has not been
distributed to him
Section 30. Allocation of distributions
Distributions of cash or other assets of a limited liability
company shall be allocated among the members, and among
classes or groups of members, in the manner provided in the operating agreement. If the operating agreement does not so provide,
distributions shall be made on the basis of the agreed value (as
stated in the records of the limited liability company) of the contributions of each member to the extent they have been received
by the limited liability company and have not been returned.
Subchapter VI. Distributions and Resignation

Section 31. Interim distributions
Except as provided in sections thirty-two and forty-six, a
member is entitled to receive distributions from a limited liability
company only to the extent and at the times or upon the happening
of the events specified in the operating agreement or, if the operating agreement does not so specify, as determined by the members
or managers pursuant to section twenty-one or section twenty-six.
Section 32. Distributions upon resignation
Upon resignation, a resigning member is entitled to receive any
distribution to which he is entitled upon resignation under a written operating agreement. If not otherwise provided in a written
operating agreement, a resigning member is entitled to receive,
within a reasonable time after resignation, the fair value of his
limited liability company interest as of the date of resignation
based upon his right to share in distributions from the limited liability company.
Section 33. Distribution in kind
Except as provided in a written operating agreement, a member,
regardless of the nature of his contribution, has no right to

I

f
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683 demand and receive any distribution from a limited liability com684 pany in any form other than cash. Except as provided in a written
685 operating agreement, a member may not be compelled to accept a
686 distribution of any asset in kind from a limited liability company
687 to the extent that the percentage of the asset distributed to him
688 exceeds a percentage of the asset which is equal to the percentage
689 in which he shares in distributions from the limited liability
)

I

690
691
692
693
694
695
696
697
698
699
700
701
702
703

company.

707
708
709
710
711
712
713

contribution:
(1) from each other member or manager who could be held
liable under subsection (a) of this section thirty-five for the
unlawful distribution; and
(2) from each member for the amount the member received
knowing that the distribution was made in violation of the operating agreement.
(c) A proceeding under this section is barred unless it is commenced within two years after the date of the distribution.
Section 36. Resignation of member
A member may resign as a member of a limited liability company at the time or upon the happening of events specified in the
operating agreement and in accordance with the operating agreement. An operating agreement may provide that a member shall
not have the right to resign as a member of a limited liability
company.

Section 34. Right to distribution
Except as provided in the operating agreement, and subject to
section forty-six, at the time a member becomes entitled to receive
a distribution, he has the status of, and is entitled to all remedies
available to, a creditor of the limited liability company with
respect to the distribution. An operating agreement may provide
for the establishment of a record date with respect to allocations
and distributions by a limited liability company.
Section 35. Liability upon wrongful distribution
(a) A member or manager who votes for or assents to a distribution in violation of the operating agreement is personally liable
to the limited liability company for the amount of the distribution
that exceeds what could have been distributed without violating
704 the operating agreement.
705
(b) Each member or manager held liable under subsection (a) of
706 this section thirty-five for an unlawful distribution is entitled to

714
715
716
717
718

719
720

721
722

20

SENATE

No. 119

[January

Regardless of whether an operating agreement provides that a
member does not have the right to resign as a member of a limited
liability company, a member may resign as a member of a limited
liability company upon not less than six months’ prior written
notice to the limited liability company at its office in the commonwealth as set forth in the certificate of organization filed in the
office of the secretary of state and to each other member and each
730 manager at each other member’s and each manager’s address as
731 set forth on the records of the limited liability company as of the
732 date of the notice. If the resignation of a member violates the
733 operating agreement, in addition to any remedies otherwise
734 available under applicable law, a limited liability company may
735 recover from the resigning member damages for breach of the
736 operating agreement and offset the damages against any amounts
737 otherwise distributable to the remaining member.
738
Section 37. Resignation of manager
739
A manager may resign as a manager of a limited liability com740 pany at the time or upon the happening of events specified in the
741 operating agreement and in accordance with the operating agree742 ment. An operating agreement may provide that a manager shall
743 not have the right to resign as a manager of a limited liability
723
724
725
726
727
728
729

744
745
746
747
748
749
750
751
752
753
754
755
756

company. Regardless of whether the operating agreement provides
that a manager does not have the right to resign as a manager of a
limited liability company, a manager may resign as a manager of a
limited liability company at any time upon prior written notice to
each member and each other manager at each member’s and each
other manager’s address as set forth on the records of the limited
liability company as of the date of the notice. If the resignation of
a manager violates the operating agreement, in addition to any
remedies otherwise available under applicable law, a limited liability company may recover from the resigning manager damages
for breach of the operating agreement and offset the damages
against any amounts otherwise distributable to the resigning

757
758
759
760
761
762

Subchapter VII. Assignment of Limited
Liability Company Interests
Section 38. Nature of limited liability company interest
A limited liability company interest is personal property.
A member has no interest in specific limited liability company

manager.

property.
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763
Section 39. Assignment of limited liability company interest
(a) A limited liability company interest is assignable in whole
764
765 or in part except as provided in the operating agreement. The
766 assignee of a member’s limited liability company interest shall
767 have no right to participate in the management of the business and
768 affairs of a limited liability company except:
(1) upon the approval of all of the members of the limited
769
770 liability company other than the member assigning the limited
771 liability company interest; or
772
(2) upon compliance with any procedure provided for in a
773 written operating agreement.
(b) Unless otherwise provided in the operating agreement
774
775
(1) an assignment entitles the assignee to share in such profits
776 and losses, to receive such distribution or distributions, and to
777 receive such allocation of income, gain, loss, deduction, or credit
778 or similar items to which the assignor was entitled, to the extent
779 assigned; and
(2) a member ceases to be a member and to have the power to
780
781 exercise any rights or powers of a member upon assignment of
782 all of his limited liability company interest. Unless otherwise
783 provided in the operating agreement, the pledge of, or granting of
784 a security interest, lien or other encumbrance in or against, any or
785 all of the limited liability company interest of a member shall not
786 cause the member to cease to be a member or to have the power to
787 exercise any rights or powers of a member.
788
(c) An operating agreement may provide that a member’s inter789 est in a limited liability company may be evidenced by a certifi790 cate of limited liability company interest issued by the limited
791 liability company.
792
(d) Unless otherwise provided in the operating agreement and
793 except to the extent assumed by agreement, until an assignee of a
794 limited liability company interest becomes a member, the assignee
795 shall have no liability as a member solely as the result of the
796 assignment.
797
Section 40. Rights of judgment creditor
798
On application to a court of competent jurisdiction by any
799 judgment creditor of a member, the court may charge the limited
800 liability company interest of the member with payment of the
801 unsatisfied amount of the judgment with interest. To the extent so
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charged, the judgment creditor has only the rights of an assignee
803 ot the limited liability company interest. This
chapter does not
804 deprive any member of the benefit of any
exemption laws applica-805 ble to his limited liability company interest.
806
Section
Right of assignee to become member
807
(a) An assignee of a limited liability company interest may
808 become a member:
809
(1) upon the approval of all of the members of the limited
810 liability company other than the member assigning the limited lia811 bility company interest; or
(2) upon compliance with any procedure provided for in a writ812
S()_

41.

813
814

ten

operating agreement

(b) An assignee who has become a member has, to the extent
815 assigned, the rights and powers, and is subject to the restrictions
816 and liabilities, of a member under the operating agreement and
817 this chapter. Notwithstanding the foregoing, unless otherwise pro-

818 vided in the operating agreement, an assignee who becomes a
819 member is liable for the obligations of his assignor to make con820 tributions as provided in section twenty-eight of this chapter, but
821 shall not be liable for the obligations of his assignor under section
822 thirty-five of this chapter. However, the assignee is not obligated
823 for liabilities, including the obligations of his assignor to make
824 contributions as provided in section twenty-eight of this chapter
825 unknown to the assignee at the time he became a member and
826 which could not be ascertained from the operating agreement.
827
(c) Whether or not an assignee of a limited liability company
828 interest becomes a member, the assignor is not released from his
829 liability to a limited liability company under subchapter VI of this
830 chapter.
Section 42. Powers of estate of deceased or incompetent member
831
832
Unless otherwise provided in the operating agreement, if a
833 member who is an individual dies or a court of competent juris834 diction adjudges him to be incompetent to manage his person or
835 his property, the member’s executor, administrator, guardian, con836 servator or other legal representative may exercise all of the
837 member’s rights for the purpose of settling his estate or adminis838 tering his property, including any power under the operating
839 agreement of an assignee to become a member. Unless otherwise
840 provided in an operating agreement, if a member is a corporation,

f
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841 trust or other entity and is dissolved or terminated, the powers
842 of that member may be exercised by its legal representative or
843 successor.
Subchapter VIII. Dissolution
Section 43. Dissolution
A limited liability company is dissolved and its affairs shall be
wound
up upon the first to occur of the following:
847
the
848
time specified in the operating agreement
(1)
(2) the happening of an event as specified in the operating
849
850 agreement;
(3) the written consent of all members;
851
852
(4) except as provided in a written operating agreement, the
853 death, insanity, retirement, resignation, expulsion, bankruptcy or
854 dissolution of a member or the occurrence of any other event
855 which terminates the membership of a member in the limited
856 liability company unless the business of the limited liability
857 company is continued either by the consent of all the remaining
858 members within ninety days following the occurrence of any
859 such event or pursuant to a right to continue stated in a written
860 operating agreement; or
861
(5) the entry of a decree of judicial dissolution under section
862 forty-four of this chapter.
863
Section 44. Judicial dissolution
864
On application by or for a member or manager the superior
865 court department of the trial court may decree dissolution of
866 a limited liability company whenever it is not reasonably prac867 ticable to carry on its business in conformity with the certificate
868 of organization or the operating agreement.
Section 45. Winding up
869
870
(a) Unless otherwise provided in an operating agreement, a
871 manager who has not wrongfully dissolved a limited liability
872 company or, if none, the members or a person approved by the
873 members pursuant to the operating agreement, or if there is no
874 operating agreement, pursuant to section twenty-one of this chap875 ter, may wind up the limited liability company’s affairs; but the
876 superior court department of the trial court, upon cause shown,
877 may wind up the limited liability company’s affairs upon applica878 tion of any member or manager, his legal representative or
879 assignee, and in connection therewith, may appoint a liquidating
880 trustee.

844
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881
(b) Upon dissolution of a limited liability company and until
882 the filing of a certificate of cancellation as provided in section
883 fourteen of this chapter, the persons winding up the limited
884 liability company’s affairs may, in the name of, and for and on
885 behalf of, the limited liability company, prosecute and defend
886 suits, whether civil, criminal or administrative, gradually settle
887 and close the limited liability company’s business, dispose of and
888 convey the limited liability company’s property, discharge or
889 make reasonable provision for the limited liability company’s lia890 bilities, and distribute to the members any remaining assets of the
891 limited liability company, all without affecting the liability of
892 members and managers and without imposing liability on a liqui893 dating trustee.
894
Section 46. Distribution of assets
895
(a) Upon the winding up of a limited liability company, the
896 assets shall be distributed as follows:
897
(1) to creditors, including members and managers who are
898 creditors, to the extent otherwise permitted by law, in satisfaction
899 of liabilities of the limited liability company (whether by payment
900 or the making of reasonable provision for payment thereof) other
90]

than liabilities for which reasonable provision for payment has

902 been made and liabilities for distributions to members under sec903 tion thirty-one or section thirty-two of this chapter;
904
(2) unless otherwise provided in the operating agreement, to
905 members and former members in satisfaction of liabilities for dis906 tributions under section thirty-one or section thirty-two of this
907 chapter; and
(3) unless otherwise provided in the operating agreement, to
908

909 members first for the return of their contributions and second
respecting their limited liability company interests, in the proportions in which the members share in distributions.
(b) A limited liability company which has dissolved shall pay
or make reasonable provision to pay all claims and obligations,
including all contingent, conditional or unmatured claims and
obligations, known to the limited liability company and all claims
and obligations which are known to the limited liability company
but for which the identity of the claimant is unknown. If there are
sufficient assets, such claims and obligations shall be paid in full
and any such provision for payment made shall be made in full. If

910
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920 there are insufficient assets, such claims and obligations shall be
921 paid or provided for according to their priority and, among claims
922 and obligations of equal priority, ratably to the extent of assets
923 available therefor.
Unless otherwise provided in an operating agreement, any
924
925 remaining assets shall be distributed as provided in this chapter.
926 Any liquidating trustee winding up a limited liability company’s
927 affairs who has complied with this section shall not be personally
928 liable to the claimants of the dissolved limited liability company
929 by reason of such person’s actions in winding up the limited lia930 bility company.
931
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Subchapter IX. Foreign Limited Liability Companies

Section 47. Nature of business; liability of members and
agents; law governing
A foreign limited liability company shall not do any business in
the commonwealth which is prohibited to a limited liability company organized under this chapter. A member, manager or other
agent of a foreign limited liability company shall be subject to
such liabilities, and shall have such defenses, with respect to such
limited liability company, as officers, directors and the other
agents of a foreign corporation have under sections ten, eleven,
twelve, thirteen and fourteen of chapter one hundred and eightyone relative to such foreign corporation. Subject to the constitution of the commonwealth, a foreign limited liability company’s
organization and internal affairs and the liability of its members
and managers shall be governed by the laws of the jurisdiction
under which it is organized. A foreign limited liability company
may not be denied registration by reason of any difference
between those laws and the laws of the commonwealth.
Section 48. Registration
A foreign limited liability company shall be considered to
be doing business in the commonwealth for the purposes of this
section if it would be considered to be doing business in the commonwealth for the purposes of chapter one hundred and eightyone if it were a foreign corporation. Every foreign limited liability
company doing business in the commonwealth shall submit to the
secretary of state, within ten days after it commences doing business in the commonwealth, an application for registration as a foreign limited liability company, which shall be signed and sworn to

26

SENATE

No. 119

[January

959 by an authorized person. The application
shall be in such form as
t e secietary of state shall require and
shall be accompanied by a
961 certificate of legal existence or
comparable certificate of the
)6- toieign limited
liability company, issued by an officer or agency
J63 properly authorized in the jurisdiction in
which the foreign limited
964 liability company is organized, or such other
evidence of legal
965 existence as the secretary of state shall approve. If the certificate
966 or such evidence is in a foreign language, a
translation thereof,
967 under oath of the translator, shall be attached thereto.
968
The application for registration shall set forth the following
969 information:
(I) the name of the foreign limited liability company and, if
970
971 different, the name under which it proposes to do business in the
972 commonwealth;
973
(2) the jurisdiction where such limited liability company was
974 organized and the date of its organization;
(3) the general character of the business the foreign limited
975
976 liability company proposes to do in the commonwealth;
(4) the address of the principal office of the foreign limited
977
978 liability company;
(5) if the foreign limited liability company has managers, the
979
980
981

982
983
984

985
986
987

988
-989
990
-991
-992
993
994
995
996

e

name and address of each manager;

(6) the address of the principal office of the foreign limited
liability company in the commonwealth, if any;
(7) the name and address of the resident agent of the foreign
limited liability company; and
(8) if the foreign limited liability company has a specific date
of dissolution, the latest date on which the foreign limited liability
company is to dissolve.

If the foreign limited liability company’s certificate of organization from its jurisdiction of organization sets forth any part of
the information required to be set forth in the application for registration in the commonwealth, the foreign limited liability cornpany may submit a certified copy of such certificate, with a sworn
translation, if necessary, in lieu of such part of the application for
registration.
Section 49. Approval of registration; records
The secretary of state shall examine and endorse his approval
997 on the application for registration if the business of the foreign
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limited liability company is not prohibited by law to a limited
liability company formed under this chapter and if the secretary of
state determines that the application complies with section fortyeight. Upon such approval, the application shall be deemed to be
filed with the secretary of state and the foreign limited liability
company shall be deemed to be registered to do business in the
commonwealth. The secretary of state shall keep such records and
have such other duties with respect to foreign limited liability
companies as are provided in section six of chapter one hundred
and eighty-one relative to foreign corporations.
Section 50. Name
A foreign limited liability company may register with the secretary of state and do business in the commonwealth under any
name, whether or not it is the name under which it is registered in
its jurisdiction of organization, that could be assumed by a limited

liability company organized under this chapter.
Section 51. Resident agent
Each foreign limited liability company doing business in the
commonwealth shall appoint a resident agent as its true and lawful
attorney upon whom all lawful processes in any action or
proceeding against such foreign limited liability company in the
commonwealth may be served. Such resident agent shall be either
an individual who is a resident of and has a business address in
the commonwealth, a domestic corporation, or a corporation organized under the laws of any other State, which has complied with
the provisions of section four A of chapter one hundred eightyone and which has an office in the commonwealth. Such appointment shall become effective upon the filing in the office of the
secretary of state of a certificate, signed under the penalties of
perjury by an authorized person, setting forth the name and business address of the resident agent. Such foreign limited liability
company may revoke any such appointment or appoint a new resident agent, which revocation shall become effective upon filing
with the secretary of state of a certificate setting forth the fact of
such revocation or the appointment of a new resident agent and, in
the case of the appointment of a new resident agent, the name and
business address of such agent. In the event of any change in the
business address of the resident agent of any foreign limited liability company, a certificate setting forth the new business address
of such resident agent, signed under the penalties of perjury by
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such resident agent, shall be filed with the secretary of state
within five days of such change. Any resident agent of a foreign
limited liability company may resign as such agent by filing with
the secretary of state a certificate signed under the penalties of
perjury by such agent setting forth the fact of his resignation and
the effective date thereof, which shall be not less than thirty days
after the date of the filing of such certificate, and stating that a
copy of such certificate has been mailed, postage prepaid, to the
foreign limited liability company at the address of the principal
office of the foreign limited liability company in the commonwealth currently on file with the secretary of state or, if that office
is also the office of the resident agent, at the address most recently
furnished to such agent by the foreign limited liability company as
the address to which copies of all process served upon him as such
agent are to be forwarded. Compliance with this section shall be
deemed compliance with the provisions of section five of chapter
two hundred and twenty-seven.
Section 52. Correction or amendment of false or changed state-

1049
1050
1051
1052
1053
1054
1055
1056 ments in application for registration
1057
If any statement in the application for registration of a foreign
1058 limited liability company was false when made or any arrange1059 ments or other facts described have changed, making the applica1060 tion inaccurate in any respect, the foreign limited liability compa1061 ny shall promptly file in the office of the secretary of state a cer1062 tificate, signed and sworn to by an authorized person, correcting
1063 or amending such statement.
1064
Section 53. Cancellation of registration; certificate of with
1065 drawal
1066
The registration of a foreign limited liability company doing
1067 business in the commonwealth shall be canceled in the manner
1068 and at such times as are provided in section fourteen of this chap1069 ter, except that the certificate of cancellation required under sec1070 tion fourteen shall in addition to the information required thereun1071 der, set forth either that all taxes and fees owed the common1072 wealth have been paid or provided for or that the
1073 foreign limited liability company has no assets. A foreign limited
1074 liability company doing business in this commonwealth may with1075 draw from the commonwealth by submitting to the secretary of
1076 state a certificate of withdrawal, in such form as the secretary of
1077 state shall require, signed and sworn to by an authorized person,
1078 stating:
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(1) the name of the foreign limited liability company and, if
different, the name under which it is registered and doing business
in the commonwealth;
(2) the address of the principal office of the foreign limited
liability company;
(3) the address of the principal office in the commonwealth of
the foreign limited liability company, if any, and the name and
business address of its resident agent in the commonwealth;
(4) that the foreign limited liability company is not doing
business in the commonwealth; and
(5) that all taxes and fees owed the commonwealth have been
paid or provided for.

The secretary of state shall examine and endorse his approval
on the certificate of withdrawal if he determines that the certificate complies with this section. Upon such approval, the certificate of withdrawal shall be deemed to be filed with the secretary
of state.
Section 54. Failure to register; capacity to sue and be sued; secretary of state as attorney of unregistered or withdrawn limited

liability companies
(a) A foreign limited liability company doing business in the
commonwealth which fails to register with the secretary of state
shall, for each year that such failure shall continue, be fined not
more that five hundred dollars. No such failure shall affect the
validity of any contract involving the foreign limited liability
company, nor is a member or a manager of a foreign limited
liability company liable for the obligations of the foreign limited
liability company solely by reason of such failure, but no action
shall be maintained or recovery had by the foreign limited liability
company in any of the courts of the commonwealth as long as
such failure continues. The failure of a foreign limited
liability company to register with the secretary of state shall not
prevent the foreign limited liability company from defending any
action, suit or proceeding in any of the courts of the commonwealth.
(b) A foreign limited liability company shall be liable to be
sued and to have its property attached in the same manner and to
the same extent as persons who are residents of other jurisdictions. Every foreign limited liability company doing business in
the commonwealth without having registered as prescribed in this
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chapter and every foreign limited liability company having registered as prescribed in this subchapter but whose resident agent
cannot after a diligent search by an officer authorized to serve
legal process be found at the business address of such resident
agent stated in its most recent certificate filed with the secretary
of state pursuant to this subchapter and every foreign limited liability company whose resident agent refuses to act as such, shall
be deemed to have appointed the secretary of state and his successor in office to be its true and lawful attorney upon whom all lawful process in any action or proceeding may be served so long as
any liability incurred in the commonwealth while it was doing
business shall remain outstanding.
Service of process in all actions and proceedings in the commonwealth against such a foreign limited liability company may
be made upon the secretary of state.
Service of process in all actions and proceedings in the commonwealth against a foreign limited liability company formerly
doing business in the commonwealth that has not complied with
the provisions of section forty-eight of this chapter or against a
foreign limited liability company formerly doing business in the
commonwealth that has withdrawn from the commonwealth pursuant to this subchapter, may be made upon the secretary of state
if the action or proceeding involves a liability alleged to have
been incurred by the foreign limited liability company while it
was doing business in the commonwealth.
When lawful process in any action or proceeding against any
foreign limited liability company which pursuant to this subsection may be made upon the secretary of state is served upon the
secretary of state, the secretary of state shall immediately forward
the process by mail, postage prepaid, directed to such foreign
limited liability company at its last known principal office or, in
the case of a foreign limited liability company established in a foreign country, to the resident manager, if any, in the United States.
The secretary of state shall keep a record of all such process,
which shall show the day of service.
In the case of service of process on a foreign limited liability
company that has not complied with the provisions of section
forty-eight of this chapter, the notice herein provided for shall be
mailed by the secretary of state to the proper address of the
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1157 foreign limited liability company furnished to him by the plaintiff
1158 or his attorney.
Service of process upon a foreign limited liability company for
1159
1160 violation of any criminal law of the commonwealth may be made
1161 in the manner hereinabove provided.
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Subchapter X. Derivative Actions
Section 55. Suits by and against the limited liability company
Suit may be brought by or against a limited liability company in
its own name.
Section 56. Authority to sue on behalf of limited liability
company
Except as otherwise provided in a written operating agreement,
suit on behalf of the limited liability company may be brought in
the name of the limited liability company by:
(a) any member or members of a limited liability company,
whether or not the operating agreement vests management of the
limited liability company in one or more managers, who are
authorized to sue by the vote of members who own more than
fifty percent of the unreturned contributions to the limited liability
company (determined in accordance with section twenty-nine);
provided, however, that, in determining the vote so required, the
vote of any member who has an interest in the outcome of the suit
that is adverse to the interest of the limited liability company shall
be excluded; or
(b) any manager or managers of a limited liability company, if
the operating agreement vests management of the limited liability
company in one or more managers, who are authorized to sue by
the vote of a majority in number of the managers; provided,
however, that, in determining the vote so required, the vote of any
manager who has an interest in the outcome of the suit that is
adverse to the interest of the limited liability company shall be
excluded.
Section 57. Expenses
On termination of the derivative suit, the court may:
(a) order the limited liability company to pay the plaintiff’s reasonable expenses (including counsel fees) incurred in the proceeding if it finds that the suit has resulted in a substantial benefit to
the limited liability company; or
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(b) order the plaintiff to pay any defendant’s reasonable
expenses (including counsel fees) incurred in defending the suit if
its finds that the suit was commenced or maintained without reasonable cause or for an improper purpose.
Section 58. Effect of lack of authority to sue
The lack of authority of a member or manager to sue on behalf
of the limited liability company may not be asserted as a defense
to an action by the limited liability company or by the limited
liability company as a basis for bringing a subsequent suit on the
same cause of action.
Subchapter XI. Merger and Consolidation
Section 59. Consolidation or Merger
(a) As used in this subchapter, “other business entity” means a
corporation to which chapter one hundred and fifty-six B applies
under subsection (a) of section three of that chapter, a professional
corporation (as defined in subsection (a) of chapter one hundred
and fifty-six A), a foreign professional corporation (as defined in
subsection (d) of chapter one hundred and fifty-six A), a foreign
corporation (as defined in section one of chapter one hundred and
eighty-one), an association or a trust (as defined in section one of,
and as having filed a copy of its instrument or declaration with the
secretary of state in compliance with, chapter one hundred and
eighty-two), a partnership (whether general or limited and
whether domestic or foreign) (as defined, respectively, in section
six of chapter one hundred and eight A and section one of chapter
one hundred and nine), and a foreign limited liability company (as

defined in this chapter).
(b) Pursuant to an agreement of consolidation or merger, a
domestic limited liability company may consolidate or merge with
or into one or more domestic limited liability companies or other
business entities formed or organized under the law of the commonwealth or any other state of the United States or any foreign
country or other foreign jurisdiction, with such domestic limited
liability company or other business entity as the agreement shall
provide being the resulting or surviving domestic limited liability
company or other business entity.
(c) In connection with a consolidation or merger under this subchapter, rights or securities of, or interests in, a domestic limited
liability company or other business entity which is a constituent

!
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1234 party to the consolidation or merger may be exchanged for or con1235 verted into cash, property, rights or securities of, or interests in,
1236 the resulting or surviving domestic limited liability company or
1237 other business entity or, in addition to or in lieu thereof, may be
1238 exchanged for or converted into cash, property, rights or securities
1239 of, or interests in, a domestic limited liability company or other
1240 business entity which is not the resulting or surviving limited
1241 liability company or other business entity in the consolidation
1242 or merger.
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Section 60. Approval of consolidation or merger
(a) Unless otherwise provided in a written operating agreement,
a consolidation or merger shall be approved by each domestic
limited liability company which is to consolidate or merge by the
members or, if there is more than one class or group of members,
then by each class or group of members, in either case, by members who own more than fifty percent of the unreturned contributions to the domestic limited liability company (determined in
accordance with section twenty-nine of this chapter) owned by all
of the members or by the members in each class or group, as
appropriate.
(b) The exclusive remedy of a member of a domestic limited
liability company, which has voted to consolidate or to merge with
another entity under the provisions of this subchapter XI, who
objects to such consolidation or merger, shall be the right to resign
as a member and to receive any distribution with respect to his
limited liability company interest, as provided in subchapter VI.
Such members and the resulting or surviving entity shall have the
rights and duties, and shall follow the procedure set forth in such
subchapter.
(c) Notwithstanding prior approval, an agreement of consolidation or merger may be terminated or amended pursuant to a
provision for such termination or amendment contained in the
agreement of consolidation or merger.
Section 61. Certificate of consolidation or merger
(a) If a domestic limited liability company is consolidating or
merging under this subchapter, the domestic limited liability company or other business entity resulting from or surviving in the
consolidation or merger shall file (in the manner described in sec-

tion seventeen of this chapter) a certificate of consolidation or
merger in the office of the secretary of state. The certificate of
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consolidation or merger shall be executed in the manner described
in section fifteen of this chapter and shall state;
(1) the name and jurisdiction of formation or organization of
each of the domestic limited liability companies or other business
entities which is to consolidate or merge;
(2) that an agreement of consolidation or merger has been
approved and executed by each of the domestic limited liability
companies or other business entities which is to consolidate or

1283

(3) the name of the resulting or surviving domestic limited
liability company or other business entity;
(4) the future effective date or time (which shall be a date or
time certain) of the consolidation or merger if it is not to be effective upon the filing of the certificate of consolidation or merger;
(5) that the agreement of consolidation or merger is on file at a
place of business of the resulting or surviving domestic limited
liability company or other business entity, and shall state the
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merge;

address thereof;
(6) that a copy of the agreement of consolidation or merger
will be furnished by the resulting or surviving domestic limited
liability company or other business entity, on request and without
cost, to any member of any domestic limited liability company or
any person holding an interest in any other business entity which
is to consolidate or merge; and
(7) If the resulting or surviving entity is not an entity organized
under the laws of the commonwealth, a statement that such
resulting or surviving entity agrees that, if such entity does not
continuously maintain an agent for service of process in the commonwealth, to appoint irrevocably the secretary of state and his
successor in office to be its true and lawful attorney upon whom
all lawful process in any action or proceeding in the commonwealth may be served in the manner set forth in section fifteen of
chapter one hundred and eighty-one, relative to foreign corpora-

tions. If service of process is made upon the secretary of state, the
secretary of state shall follow the procedures set forth in section
fifteen of chapter one hundred and eighty-one with respect
thereto.

(b) Unless a future effective date or time is provided in a cer1312 tificate of consolidation or merger, in which event a consolidation
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1313 or merger shall be effective at any such future effective date or
1314 time, a consolidation or merger shall be effective upon the filing
1315 in the office of the secretary of state of a certificate of consolida1316 tion or merger.
(c) A certificate of consolidation or merger shall act (1) as a
1317
1318 certificate of cancellation for a domestic limited liability company
1319 which is not the resulting or surviving entity in the consolidation
1320 or merger and (2) as a final annual report for an association
1321 or trust (as defined in section one of chapter one hundred and
eighty-two).
(d) An agreement of consolidation or merger approved in
accordance with section sixty may (1) effect any amendment to
the operating agreement or (2) effect the adoption of a new operating agreement, for a domestic limited liability company if it is
the resulting or surviving entity in the consolidation or merger.
Any amendment to an operating agreement or adoption of a new
operating agreement made pursuant to the foregoing sentence
shall be effective at the effective time or date of the consolidation
or merger. The provisions of this subsection shall not be construed
to limit the accomplishment of a merger or of any of the matters
referred to herein by any other means provided for in the
operating agreement, or other agreement, or as otherwise permitted by law; the operating agreement of any constituent limited
liability company to the consolidation or merger (including
a limited liability company formed for the purpose of consummating a consolidation or merger) may be the operating agreement
of the resulting or surviving limited liability company.
Section 62. Effects of consolidation or merger
When any consolidation or merger shall have become effective
under this section, for all purposes of the laws of the common1343 wealth, all of the rights, privileges and powers of each of the
1344 domestic limited liability companies and other business entities
1345 that have consolidated or merged, and all property, real, personal
1346 and mixed, and all debts due to any of said domestic limited lia1347 bility companies and other business entities, as well as all other
1348 things and causes of action belonging to each of such domestic
1349 limited liability companies and other business entities, shall be
1350 vested in the resulting or surviving domestic limited liability com1351 pany or other business entity, and shall thereafter be the property
I 352 of the resulting or surviving domestic limited liability company or
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other business entity as they were of each of the domestic limited
liability companies and other business entities that have consolidated or merged, and the title to any real property vested by deed
or otherwise, under the laws of the commonwealth, in any of such
domestic limited liability companies and other business entities,
shall not revert or be in any way impaired by reason of this chapter; but all rights of creditors and all liens upon any property
of any of said domestic limited liability companies and other
business entities shall be preserved unimpaired, and all debts, liabilities and duties of each of the said domestic limited liability
companies and other business entities that have consolidated or
merged shall thenceforth attach to the resulting or surviving
domestic limited liability company or other business entity, and
may be enforced against it to the same extent as if said debts, liabilities and duties had been incurred or contracted by it. Unless
otherwise agreed, a consolidation or merger of a domestic limited
liability company, including a domestic limited liability company
which is not the resulting or surviving entity in the consolidation
or merger, shall not require such domestic limited liability
company to wind up its affairs under section forty-five of this
chapter or pay its liabilities and distribute its assets under section
forty-six of this chapter.
Miscellaneous
and
Section 63. Construction
application of chapter and
operating agreement
(a) Unless the provisions of this chapter or the context indicate
otherwise, each reference in the General Laws to a “person”,
where such references includes any partnership (whether general
or limited and whether domestic or foreign), shall be deemed to
include a limited liability company.
(b) To the extent that, at law or in equity, a member or manager
has duties (including fiduciary duties) and liabilities relating
thereto to a limited liability company or to another member or
manager, (1) any such member or manager acting under the
operating agreement shall not be liable to the limited liability
company or to any such other member or manager for the member’s or manager’s good faith reliance on the provision of the
operating agreement, and (2) the member’s or manager’s duties
and liabilities may be expanded or restricted by provisions in the
Subchapter XII

operating agreement.
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Section 64. Taxation of limited liability companies
Notwithstanding any other provisions of the general or special
laws to the contrary, a limited liability company formed under this
chapter or qualified to do business in the commonwealth as a
foreign limited liability company shall be classified for purposes
of taxation by the commonwealth in the same manner as it is
classified for federal income tax purposes. For purposes of taxation by the commonwealth, a member or assignee of a member of
a limited liability company formed under this chapter or qualified
to do business in the commonwealth as a foreign limited liability
company shall have the same status as such member or assignee
of a member has for federal income tax purposes.
Section 65. Membership and doing business
A person shall not be deemed to be doing business in the commonwealth solely by reason of being a member or manager of a
domestic limited liability company or a foreign limited liability
company.
Section 66. Reorganizations
(a) Any limited liability company, a plan of reorganization of
which, pursuant to the provisions of any applicable statute of the
United States relating to reorganizations of corporations or limited
liability companies, has been or shall be confirmed by the decree
or order of a court of competent jurisdiction, may put into effect
and carry out the plan and the decrees and orders of the court relative thereto and may take any proceeding and do any act provided
in the plan or directed by such decrees and orders, without further
action by its members or managers. Such power and authority
may be exercised, and such proceedings and acts may be taken, as
may be directed by such decrees or orders, by the trustee or
trustees of such limited liability company appointed by the court
in the reorganization proceedings (or a majority thereof), or if
none be appointed and acting, by designated members or managers of the limited liability company, or by a master or other representative appointed by the court, with like effect as if exercised
and taken by unanimous action of the members and managers of
the limited liability company.
(b) The provisions of this section shall cease to apply to such
limited liability company upon the entry of a final decree in the
reorganization proceedings closing the case and discharging the
trustee or trustees, if any.
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Section 67. Effective date
This chapter shall be effective on

1995
Section 68. Reserved power of the commonwealth to alter or

1435
1436 repeal chapter
1437
All provisions of this chapter may be altered from time to time
1438 or repealed and all rights of members and managers are subject to
1439 this reservation.

SECTION 2. The following is hereby added as an amendment
Laws, as appearing in the 1992

9

to Chapter 1568 of the General

3

Official Edition:
Section 83A. Merger of limited liability company into
corporation
Any corporation and any foreign corporation (as defined in section one of chapter one hundred and eighty-one) may consolidate
or merge with or into one or more domestic limited liability com)
panies (as defined in subsection (5) of section two of chapter
or one or more foreign limited liability companies (as defined in
) in the manner
subsection (4) of section two of chapter
described, and with the effects set forth, in chapter
.
such
is
a
If any
domestic corporation
involved in consolidation
or merger where no domestic entity is the resulting or surviving
entity, then such domestic corporation shall file a copy of the
certificate of consolidation or merger with the secretary of state
within thirty days after the effective date of such transaction.
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SECTION 3. The following is hereby added as an amendment
of Chapter 182 of the General Laws, as appearing in
the 1992 Official Edition:
B. Merger of association or trust into limited liability company
An association or trust may consolidate or merge with or into
one or more domestic limited liability companies (as defined in
subsection (5) of section two of chapter
or one or more forto Section 2

6
7
-8 eign limited liability companies (as defined in subsection (4) of
) in the manner described, and with the
9 section two of chapter
10 effects set forth, in chapter
The trustees of an association or trust which is not the resulting
11
12 or surviving entity in any such consolidation or merger shall file
13 (1) a copy of the certificate of consolidation or merger with the
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14 secretary (if no other entity which is a party
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to the transaction has
within
after
the
effective
date of such transthirty days
done so)
with
the
clerk
of every city or town where
action, and (2) a copy
such association or trust has a usual place of business.
The fee for filing such copy with the secretary shall be the fee
determined annually by the commissioner of administration under
the provision of section three B of chapter seven, and for filing
with said clerk the fee as provided by clause (75) of section thirtyfour of chapter two hundred and sixty-two.

SECTION 4. Section 46 of Chapter 221 of the General Laws,
as appearing in the 1992 Official Edition, is hereby amended by
adding, at the end thereof, the following words: “or to a limited
liability company (whether domestic or foreign) or a general
partnership (including a registered limited liability partnership
registered pursuant to the laws of any state), the partners or professional employees of which company or partnership who practice law in the commonwealth do so in accordance with the
requirements of the supreme judicial court,”
SECTION 5. The following is hereby added as an amendment
to Chapter 109 of the General Laws, as appearing in the 1992
Official Edition:
Section 16A. Consolidation and Merger
(a) As used in this section, “other business entity” means a corporation to which chapter one hundred and fifty-six B applies
under subsection (a) of section three of that chapter, a foreign corporation (as defined in section one of chapter one hundred and
eighty-one), a professional corporation (as defined in subsection (a) of section two of chapter one hundred and fifty-six A),
a foreign professional corporation (as defined in subsection (d) of
section two of chapter one hundred and fifty-six A), an association or a trust (as defined in section one of chapter one hundred
and eighty-two), a limited liability company (whether domestic or
foreign, as defined, respectively in subsections 2(5) and 2(4) of
), and a partnership (whether general, registered limitchapter
ed liability or limited and whether domestic or foreign; as defined,
respectively, in sections six and two of chapter one hundred and
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1

9 eight A and section one of chapter one hundred and nine),
but
20 excluding a domestic limited
partnership.

(b) Pursuant to an agreement of
consolidation or merger, a
domestic limited partnership may consolidate or merge with or
23 into one or more domestic limited partnerships or other
business
24 entities with such domestic limited partnership or other business
25 entity as the agreement shall provide being the resulting or
26 surviving domestic limited partnership or other business
entity.
(c) Unless otherwise provided in the partnership agreement,
28 a consolidation or merger shall be approved by each domestic
29 limited partnership which is to consolidate or merge (1) by all
30 general partners, and (2) by the limited partners or, if there is
31 more than one class or group of limited partners, then by each
32 class or group of limited partners, in either case, by limited
33 partners who own more than fifty percent of the then current per34 centage or other interest in the profits of the domestic limited
35 partnership owned by all of the limited partners or by the limited
36 partners in each class or group, as appropriate.
(d) In connection with a consolidation or merger hereunder,
37
38 rights or securities of, or interests in, a domestic limited partner39 ship or other business entity which is a constituent party to the
40 consolidation or merger may be exchanged for or converted into
41 cash, property, rights or securities of, or interests in, the surviving
42 or resulting domestic limited partnership or other business entity
43 or, in addition to or in lieu thereof, may be exchanged for or con-44 verted into cash, property, rights or securities of, or interests in, a
45 limited partnership or other business entity which is not the sur-46 viving or resulting limited partnership or other business entity in
47 the consolidation or merger. Notwithstanding prior approval, an
48 agreement of consolidation or merger may be terminated or
49 amended pursuant to a provision for such termination or amend-50 ment contained in the agreement of consolidation or merger.
(e) If a domestic limited partnership is consolidating or
51
52 merging under this section, the domestic limited partnership or
53 other business entity resulting or surviving from or in the consoli-54 dation or merger shall file (in the manner described in section thir-55 teen of this chapter) a certificate of consolidation or merger in the
56 office of the secretary of state. The certificate of consolidation or
■
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57 merger shall be executed in the manner described in section
58 eleven of this chapter and shall state:
(1) The name and jurisdiction of formation or organization of
59
60 each of the domestic limited partnerships or other business
61 entities which is to consolidate or merge;
(2) That an agreement of consolidation or merger has been
62
63 approved and executed by each of the domestic limited partner-64 ships or other business entities which is to consolidate or merge;
65
(3) The name of the resulting or surviving domestic limited
66 partnership or other business entity;
(4) The future effective date or time (which shall be a date or
67
68 time certain) of the consolidation or merger if it is not to be effec-69 tive upon the filing of the certificate of consolidation or merger;
(5) That the agreement of consolidation or merger is on file at a
70
71 place of business of the resulting or surviving domestic limited
72 partnership or other business entity, and shall state the address
73 thereof;
(6) That a copy of the agreement of consolidation or merger
74
75 will be furnished by the surviving or resulting domestic limited
76 partnership or other business entity, on request and without cost,
77 to any member of any domestic limited partnership or any person
78 holding an interest in any other business entity which is to consol-79 idate or merge; and
80
(7) If the resulting or surviving entity is not an entity organized
81 under the laws of the commonwealth, a statement that such
82 resulting or surviving entity agrees that, if such entity does not
83 continuously maintain an agent for service of process in the com-84 monwealth, to appoint irrevocably the secretary of state and his
85 successor in office to be its true and lawful attorney upon whom
86 all lawful process in any such action, suit or proceeding in the
87 commonwealth may be served in the manner set forth in section
88 fifteen of chapter one hundred and eighty-one, relative to foreign
89 corporations. If service of process is made upon the secretary of
90 state, the secretary of state shall follow the procedures set forth in
91 section fifteen of chapter one hundred and eighty-one with respect
92 thereto, except that the plaintiff in any such action, suit or
93 proceeding shall furnish the secretary of state with the address
94 specified in the certificate of consolidation or merger provided for
95 in this section and the secretary of state shall notify such resulting
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)b

or surviving entity at such address in
accordance with the proce-97 dures set forth in section fifteen
of chapter one hundred and
98 eighty-one.
(f) Unless a future effective date or time is
provided in a certifi-100 cate of consolidation or merger, in which
event a consolidation or
101 merger shall be effective at any such future
effective date or time,
102 a consolidation or merger shall be effective upon the
filing in the
103 office of the secretary of state of a certificate of
consolidation or
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merger.

(g) A certificate of consolidation or merger shall act
(1) as a certificate of cancellation for a domestic limited
partnership, and
(2) as a certificate of withdrawal for a registered foreign
partnership, which is not the resulting or surviving entity in the
consolidation or merger.
(i) Notwithstanding anything to the contrary contained in the
partnership agreement, a partnership agreement containing a specific reference to this subsection may provide that an agreement of
consolidation or merger approved in accordance with subsection (b) of this section may
(1) effect any amendment to the partnership agreement, or
(2) effect the adoption of a new partnership agreement, for
a limited partnership if it is the resulting or surviving limited
partnership in the consolidation or merger. Any amendment to a

119
120 partnership agreement or adoption of a new partnership agreement
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135

made pursuant to the foregoing sentence shall be effective at the
effective time or date of the consolidation or merger. The provisions of this subsection shall not be construed to limit the accomplishment of a merger or of any of the matters referred to herein
by any other means provided for in a partnership agreement or
other agreement or as otherwise permitted by law, including that
the partnership agreement of any constituent limited partnership to
the consolidation or merger (including a limited partnership
formed for the purpose of consummating a consolidation or
merger) shall be the partnership agreement of the resulting or surviving limited partnership.
(i) When any consolidation or merger shall have become effective under this section, for all purposes of the laws of the cornmonwealth, all of the rights, privileges and powers of each of the
domestic limited partnerships and other business entities that have
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136 consolidated or merged, and all property, real, personal and
137 mixed, and all debts due to any of said domestic limited partner138 ships and other business entities, as well as all other things and
139 causes of action belonging to each of such domestic limited
140 partnerships and other business entities, shall be vested in the
141 resulting or surviving domestic limited partnership or other busi142 ness entity, and shall thereafter be the property of the resulting or
143 surviving domestic limited partnership or other business entity as
144 they were of each of the domestic limited partnerships and other
145 business entities that have consolidated or merged, and the title to
146 any real property vested by deed or otherwise, under the laws of
147 the commonwealth, in any of such domestic limited partnerships
148 and other business entities shall not revert or be in any way
149 impaired by reason of this chapter; but all rights of creditors and
150 all liens upon any property of any of said domestic limited part151 nerships and other business entities shall be preserved unimpaired,
152 and all debts, liabilities and duties of each of the said domestic
153 limited partnerships and other business entities that have consoli154 dated or merged shall thenceforth attach to the resulting or
155 surviving domestic lirhited partnership or other business entity,
156 and may be enforced against it to the same extent as if said debts,
157 liabilities and duties had been incurred or contracted by it. Unless
158 otherwise agreed, a consolidation or merger of a domestic limited
159 partnership, including a domestic limited partnership which is not
160 the resulting or surviving entity in the consolidation or merger,
161 shall not require such domestic limited partnership to wind up its
162 affairs under section forty-six of this chapter or pay its liabilities
163 and distribute its assets under section forty-seven of this chapter.
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SECTION 6. Section 10 of chapter 156 A of the General Laws,
as appearing in the 1992 Official Edition, is hereby amended by
striking out the period in line 11 thereof and inserting in place
thereof a semicolon; and by adding to paragraph (a) thereof the
following new subparagraphs:
(4) business corporations authorized by law to engage in the
rendering of the professional services permitted by the articles of
organization of the professional corporation; and
(5) limited liability companies authorized by law to engage in
the rendering of the professional services permitted by the articles
of organization of the professional corporation.
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