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SENATE No. 191
By Mr. Keating, a petition (accompanied by bill, Senate, No. 191)

of William R. Keating, John H. Rogers, Michael W. Morrissey and
Louis L. Kafka for legislation relative to dhve-by shootings and the
forfeiture of vehicles used in such shootings. Criminal Justice.

In the Year One Thousand Nine Hundred and Ninety-Five,

An Act relating to drive by shootings and the forfeiture of
VEHICLES USED IN SUCH SHOOTINGS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter 265 of the General Laws is hereby amended by adding
2 the following new sections at the end thereof;
3 Section 42. (a) Any person who unlawfully discharges or bran-

-4 dishes a firearm from or at an occupied motor vehicle or motor-
-5 cycle where the victim was killed, attacked or assaulted from or in
6 such a motor vehicle or motorcycle by the use of a firearm on a
7 public way or a way to which the public has a right of access as
8 invitees or licensees shall be punished by imprisonment in a house
9 of correction for not more than two and one-half years or impris-

-10 onment in state prison for not more than five years.
H (b) Property subject to forfeiture under paragraph (a) shall be12 declared forfeit by any court having jurisdiction over said prop--13 erty or having final jurisdiction over any related criminal proceed--14 ing brought under any provision of this chapter.
15 (c) The court shall order forfeiture of all vehicles subject to the16 provisions of paragraph (a) of this section, except as follows:

(1) No vehicle used by any person as a common carrier in the18 transaction of business as a common carrier shall be forfeited19 unless it shall appear that the owner or other person in charge of20 such vehicle was a consenting party or privy to a violation of this21 chapter.
(2) No vehicle shall be forfeited by reason of any act or omis--23 sion established by the owner thereof to have been committed or
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24 omitted by any person other than such owner while such con-
-25 veyance was unlawfully in the possession of a person other than
26 the owner in violation of the criminal laws of the United States, or
27 of the commonwealth, or of any state.
28 (3) No vehicle shall be subject to forfeiture unless the owner
29 thereof knew or should have known that such vehicle was used in
30 and for the commission of the offenses in paragraph (a) of this
31 section.
32 (d) A district attorney or the attorney general may petition the
33 superior court in the name of the commonwealth in the nature of a
34 proceeding in rem to order forfeiture of a vehicle subject to forfei-
-35 ture under the provisions of paragraph (a) of this section. Such
36 petition shall be filed in the court having jurisdiction over said
37 vehicle or having final jurisdiction over any related criminal pro-
-38 ceeding brought under any provision of this chapter. Such pro-
-39 ceeding shall be deemed a civil suit in equity, in which the corn-
-40 monwealth shall have the burden of proving all material facts by a
41 preponderance of the evidence, and the owner of said vehicle or
42 other person claiming thereunder shall have the burden as to all
43 exceptions set forth in paragraph (c). The court shall order the
44 commonwealth to give notice by certified or registered mail to the
45 owner of said vehicle and to such other person as appears to have
46 an interest therein, and shall promptly, but not less than two weeks
47 after notice, hold a hearing on the petition. At such hearing the
48 court shall hear the evidence and make findings of fact and enter
49 conclusions of law, and shall thereupon issue a final order, from
50 which the parties shall have such right of appeal as from a decree
51 in equity. Such final order shall provide for disposition of said
52 vehicle by the commonwealth or any subdivision thereof in any
53 manner not prohibited by law, including official use by an author-
-54 ized law enforcement or other public agency, or sale at public auc-
-55 tion or by competitive bidding. Said proceeds once acquired shall
56 be distributed equally between the prosecuting district attorney or
57 attorney general and the city, town, state or metropolitan district
58 police department. If more than one department is substantially
59 involved in the seizure, the court having jurisdiction over the for-
-60 feiture proceedings shall equitably distribute the fifty percent
61 among those departments. All such funds shall be deposited in a
62 special law enforcement trust fund and shall be expended to
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63 defray the costs of protracted investigations, to provide additional
64 technical equipment or expertise, to provide matching funds to
65 obtain federal grants or for such other law enforcement purposes
66 as the chief of police of such city or town, the commissioner of
67 public safety, or the superintendent of the metropolitan district
68 police deems appropriate, but such funds shall not be considered a
69 source of revenue to meet the operating needs of such department.
70 The reasonable expenses of the forfeiture proceedings and the bal-
-71 ance thereof shall be deposited in said law enforcement trust fund.
72 (e) Any officer, department, or agency having custody of any
73 vehicle subject to forfeiture under this section or having disposed
74 of said vehicle shall keep and maintain full and complete records
75 showing from whom it received said vehicle, under what authority
76 it held or received or disposed of said vehicle, to whom it deliv-
-77 ered said vehicle, and the exact model and year of said vehicle.
78 Said records shall be open to inspection by all federal and state
79 officers. Persons making final disposition or destruction of said
80 vehicle under court shall report, under oath, to the court the exact
81 circumstances of said disposition or destruction.
82 (f) During the pendency of the proceedings the court may issue
83 at the request of the commonwealth ex parte any preliminary
84 order or process as is necessary to seize or secure the vehicle for
85 which forfeiture is sought and to provide for its custody. Process
86 for seizure of said vehicle shall issue only upon a showing of
87 probable cause, and the application therefor and the issuance, exe-
-88 cution, and return thereof shall be subject to the provisions of two
89 hundred and seventy-six, so far as applicable.
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