
SENATE No. 768
By Mr. Lees, a petition (accompanied by bill. Senate, No. 768) of

Brian P. Lees and Bruce E. Tarr for legislation to create a partially com-
petitive personal automobile insurance market in the Commonwealth.
Insurance.

In the Year One Thousand Nine Hundred and Ninety-Five

An Act creating a partially competitive personal automobile

INSURANCE MARKET IN THE COMMONWEALTH OF MASSACHUSETTS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 175 of the General Laws, as appearing in
2 the 1990 Official Edition, is hereby amended by adding the

following new definitions
4 (1) “Benchmark rate”, the rate set annually by the commis-
-5 sioner, relative to which the flexibility bands and statutory rate
6 limitations apply.
7 (2) “Flexibility band”, a range of rates relative to the bench-
-8 mark rates set by the commissioner by line, within which an
9 insurer, during a set period relative to a particular line, may

10 increase or decrease rate levels without prior approval by the
11 commissioner. The commissioner shall set the flexibility band as a
12 percentage above and below the benchmark rate, which per-
-13 centage need not be equal above and below that benchmark rate.
14 (3) “line”, each component of personal automobile insurance
15 made subject to this act.
16 (4) “Rate”, the charge for a particular line
17 (5) “Statutory rate limitation”, a minimum and maximum
18 boundary on rates that is based on a benchmark rate set by line by
19 the commissioner.

1 SECTION 2. Chapter 175 of the General Laws, as appearing in
2 the 1990 Official Edition, is hereby amended by adding after sec-
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tion 1138 the following new section
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4 Section 113B'/2. (a) Notwithstanding section one hundred and
5 thirteen B of chapter one hundred and seventy-five, the commis-
-6 sioner, commencing July first, nineteen hundred and ninety-six
7 and ending June thirtieth, nineteen hundred and ninety-nine, is
8 hereby authorized to fix and establish rates for all private pas-
9 senger automobile insurance coverage authorized to be sold in the

10 commonwealth, with the exclusion of the following coverage
11 which shall be sold on a competitive basis for policies issued or
12 renewed after January first, nineteen hundred and ninety-seven:
13 the property damage liability coverage required by section thirty-
-14 four Oof chapter ninety; the comprehensive coverage made avail-
-15 able under section one hundred and thirteen O of chapter one
16 hundred and seventy-five; the collision coverage made available
17 under section thirty-four Oof chapter ninety; and, the limited col-
-18 lision coverage made available under section thirty-four 0 of
19 chapter ninety.
20 (b) Rates used by insurers in writing personal automobile insur-
-21 ance for lines subject to competitive rating pursuant to subsection
22 (a) of this section shall be determined through the application of
23 flexibility bands to a benchmark rate and shall be implemented on
24 a file and use basis. The commissioner shall, after due hearing and
25 investigation, promulgate a benchmark rate and flexibility band
26 for each line subject to this section on or before December fif-
-27 teenth. The commissioner must set the benchmark rate and the
28 flexibility band in a range that promotes stability in the line and
29 that will produce just, reasonable, and adequate rates that are not
30 excessive for the risks to which they apply. In promulgating the
31 consideration to the following factors:
32 (I) past and prospective loss experience within the state;
33 (2) a reasonable margin for profit;
34 (3) the extent and nature of competition in the personal
35 automobile insurance market;
36 (4) the level and range of rates and rate changes among

insurers;

38 (5) investment and underwriting experience of insurers;
39 (6) consumer complaints; and
40 (7) any other factor considered relevant by the commissioner.
41 (c) Each initial flexibility band shall be based on a benchmark

42 rate promulgated by the commissioner. On or before December
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)

fifteenth, nineteen-hundred and ninety-six, and annually there-
after, the commissioner shall conduct hearings to determine the
benchmark rates and flexibility bands by line. All interested par-
ties may present testimony at the hearing and may file information
for consideration by the commissioner. An insurer shall use the
benchmark rate and the flexibility band promulgated by the com-
missioner to develop rates used for line subject to competition
pursuant to this section for the year following the setting of the
benchmark rate and the flexibility band.
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(d) An insurer may use any rate within the applicable flexibility
band without prior approval by the commissioner. Within thirty
days of the effective date of the benchmark rate for a particular
line, each insurer that proposes to write that line of insurance in
the state during the effective period of the benchmark rate shall
file with the commissioner its proposed rate by line. The insurer
shall include in the filing any statistics and accompanying data
that support the rates to be used by the insurer. Rates proposed in
filings made under this subsection must be just, reasonable, ade-
quate, and not excessive for the risks to which they apply. The
rates shall take effect upon the filing of the rates with the commis-
sioner. For purposes of this subsection, the date the commissioner
receives the rate shall be considered the date of filing. From and
after the effective date of the benchmark rate and prior to the
insurer’s filing of a new rate, the insurer’s previously filed rate
shall remain in effect.
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(e)(1) An insurer may not use a rate outside the upper and
lower limits of the flexibility band without the prior approval of
the commissioner. A filing made by an insurer subject to the com-
missioner’s approval is considered approved by the commissioner
unless the commissioner disapproves the filing not later than sixty
days after the date of the filing. Any such filing must produce just,
reasonable, and adequate rates that are not excessive for the risks
to which they apply, or the commissioner shall disapprove the
filing. If the commissioner requests additional information
regarding the filing, the commissioner shall act within sixty days
after the response to that request. The rate shall take effect on the
expiration of that time period or on the date the commissioner
affirmatively approves the rate.
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(2) An insurer and any other interested party may request,
within thirty days of the filing, that the commissioner hold a
hearing on an insurer’s prior approval filing. Upon such request,
the commissioner shall conduct a hearing, after which the com-
missioner shall have sixty days to disapprove the filing, or it is
deemed approved.
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(f) For purposes of this section, the statutory rate limitations

shall be plus or minus twenty-five percent of the benchmark rate.
Rates used under this section, including rates used under flexi-
bility bands, may not exceed or be lower than the statutory rate
limitations unless the commissioner approves those rates after
notice and hearing before implementation. In approving an insur-
er’s filing for rates outside the statutory band, the insurer making
the filing bears the burden of proving, by clear and convincing
evidence, that failure to approve the filing will: (1) cause the
market to be inadequately served; or (2) cause a lack of avail-
ability in the line or lines addressed in the filing.
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(g) An insurer may change a rate adopted under subsection (d)
of this section on a file and use basis not more than twice during a
twelve-month period. Additional changes require the prior
approval of the commissioner.
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SECTION 3. If the commissioner determines at any time that
the implementation of this act or any part thereof contradicts the
public interest, and has resulted or may result in imminent peril to
automobile insurance consumers of this state the commissioner
shall issue an order stating the harm to the public and shall there-
after rely upon section one hundred and thirteen B of this chapter
to regulate lines made subject to competitive rating pursuant to
section two of this act.
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1 SECTION 4. Except as otherwise specifically provided in this
2 act, this act shall take effect on January first, nineteen hundred
3 and ninety-six and shall expire on December thirty-first, nineteen
4 hundred and ninety-nine, unless otherwise extended.
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