
SENATE No. 1822
By Ms. Melconian, a petition (accompanied by bill, Senate, No. 1822)

of Linda J. Melconian, Edward C. Clancy, Jr., and other members of the
General Court for legislation relative to combating street gang and juve-
nile violence. Criminal Justice.

In the Year One Thousand Nine Hundred and Ninety-Five,

An Act to combat street gang and juvenile violence.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1, Chapter 269 of the General Laws, as appearing in
2 the 1992 Official Edition, is hereby amended by inserting after
3 section 19 the following new sections:—
4 Section 20. (a) Any person who actively participates in any
5 criminal street gang with knowledge that its members engage in or
6 have engaged in a pattern of criminal gang activity, and who will-
-7 fully promotes, furthers, or assists in any felonious criminal con-
-8 duct by members of that gang, shall be punished by imprisonment
9 in state prison for not more than five years.

10 (b) The phrase “criminal street gang”, as used in this section,
11 means any ongoing organization, association, or group of three or
12 more persons, whether formal or informal, which has a common
13 name or common identifying sign or symbol, whose members
14 individually or collectively engage in or have engaged in a pattern
15 of criminal activity, and having as one of its primary activities the
16 commission of one or more of the following criminal acts:
17 1. Any type of assault or assault and battery, as defined in
18 chapter 265.
19 2. Robbery, as defined in chapter 265.
20 3. Murder or manslaughter, as defined in chapter 265.
21 4. Unlawful trafficking, manufacture, distribution, dispensing,
22 or possession with intent to manufacture, distribute, or dispense
23 controlled substances as defined in chapter 94C.
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24 5. Burglary, as defined in chapter 266.
25 6. The willfull injury, intimidation, interference, oppression or
26 threat, by force or threat of force, of the free exercise of or enjoy-
-27 ment of any right or privilege secured by the constitution or laws
28 of the commonwealth or the constitution or laws of the United
29 States, as defined in section 37 of chapter 265,
30 7. Arson, as defined in chapter 266
31 8. Theft of a motor vehicle or trailer, as defined in section 28 of
32 chapter 266, or carjacking as defined in section 21A of chapter 265.
33 9. Drive-by shooting, as defined in section 15C of Chapter 265.
34 10. Mayhem, as defined in section 14 of chapter 265.
35 11. Rape, as defined in chapter 265.
36 12. Kidnapping, as defined in chapter 265
37 (c) The phrase, “Pattern of criminal gang activity”, as used in
38 this section, means the commission, attempted commission, or
39 solicitation of two or more of the offenses listed in paragraph (b)
40 of this section, provided at least one of those offenses occurred
41 after the effective date of this section and the last of those
42 offenses occurred within three years after a prior offense, and the
43 offenses are committed on separate occasions, or by two or more
44 persons.
45 (d) Whoever is convicted of a felony which is committed for
46 the benefit of, at the direction of, or in association with any crim-
-47 inal street gang, with the specific intent to promote, further, or
48 assist in any criminal conduct by gang members, shall, upon con-
-49 viction of that felony, in addition and consecutive to the punish-
-50 ment prescribed for the felony or attempted felony of which such
51 person has been convicted, be punished by an additional term of
52 no more than three years at the court’s discretion.

1 SECTION 2. Said chapter 269 is hereby further amended by
2 adding the following new section:—
3 Section 21. (a) Any person who utilizes physical violence to
4 coerce, induce, or solicit another person who is under 18 years of
5 age to actively participate in a criminal street gang, as defined in
6 paragraph (b) of section 20, the members of which engage in a
7 pattern of criminal gang activity, as defined in paragraph (c) of
8 section 20, shall be punished by imprisonment in state prison for
9 not more than three years.
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10 (b) Any person who threatens another person who is under 18
11 years of age with physical violence on two or more separate occa-
-12 sions with any 30 day period with the intent to coerce, induce, or
13 solicit such person to actively participate in a criminal street gang,
14 as defined in paragraph (b) of section 20, the members of which
15 engage in a pattern of criminal gang activity, as defined in section
16 paragraph (c) of section 20, shall be punished by imprisonment
17 for not more than one year.

1 SECTION 3. Chapter 139 of the General Laws, as appearing in
2 the 1992 Official Edition, is hereby amended by adding the fol-
-3 lowing new section:—
4 Section 21. Every building, part of a building, tenement or
5 place used by members of a criminal street gang for the purpose
6 of the commission of the offenses listed in paragraph (b) of sec-
-7 tion 20 of chapter 269 or any offense involving dangerous
8 weapons, burglary, or rape, and every place within or upon which
9 that criminal conduct by gang members takes place, shall be

10 deemed a nuisance.

1 SECTION 4. Said chapter 139 is hereby further amended by
2 adding the following new sections:—
3 Section 22. Whoever keeps or maintains such a nuisance shall
4 be punished by a fine of not more than one thousand dollars and
5 by imprisonment for not more that three years. The court shall not
6 assess a penalty against any person unless that person knew or
7 should have known of the unlawful acts.
8 Section 23. Whenever there is reason to believe that such a nui-
-9 sance is kept or maintained or exists in any town, either the dis-

-10 trict attorney for the district, or the attorney general, in the name
11 of the commonwealth, or a citizen in his own name, may bring a
12 civil action perpetually to abate the same and enjoin the person
13 conducting or maintaining the same, and the owner, lessee or
14 agent of the building or place in or upon which such nuisance
15 exists and their assignees from directly or indirectly maintaining
16 or permitting such nuisance. Proceedings under this section shall
17 be in the manner provided in sections seven to twelve, inclusive;
18 all injunctions issued shall be limited to those necessary to protect
19 the health and safety of the residents or the public or those necessary
20 to prevent further criminal activity; and no nonprofit or charitable
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21 organization which is conducting its affairs with ordinary care or
22 skill, and no governmental entity, shall be abated.

1 SECTION 5. Section 19 of said chapter 139, as so appearing,
2 is hereby amended by inserting after the word “lewdness” in
3 line 3, the following words: criminal street gang activity.

1 SECTION 6. Section 20 of said chapter 139, as so appearing,
2 is hereby amended by inserting after the word “lewdness” in
3 line 3, the following words: criminal street gang activity.

1 SECTION 7. Chapter 269 of the General Laws, as appearing in
2 the 1992 Official Edition, is hereby amended by inserting after
3 section 10D the following new section: Section 10E. (a) Any
4 firearm, rifle, shotgun, ammunition, or any weapon described in
5 paragraph (b) of section ten of chapter two hundred and sixty-
-6 nine, which is owned, knowingly possessed or knowingly under
7 the control of a member of a criminal street gang, for the purpose
8 of the commission of any of the offenses listed in the paragraph
9 (b) of section twenty of chapter 269, may be confiscated by any

10 law enforcement agency.
11 (b) In those cases where a law enforcement agency believes
12 that the return of the item confiscated pursuant to this section, is
13 or will be used in criminal street gang activity or that the return of
14 the item would be likely to result in endangering the safety of
15 others, the law enforcement agency shall initiate a petition in
16 superior court to determine if the item confiscated should be
17 returned or declared a nuisance.
18 (c) No item confiscated under this section shall be destroyed
19 unless reasonable notice is given to its lawful owner if his identity
20 and address can be reasonable ascertained. The law enforcement
21 agency shall inform the lawful owner, at that person’s last known
22 address by registered mail, that he has 30 days from the date of
23 receipt of the notice to respond to the court clerk to confirm his
24 desire for a hearing and that the failure to respond shall result in a
25 default order forfeiting the confiscated item as a nuisance. At a

hearing requested by the lawful owner, the burden of proof is
upon the law enforcement agency to show by a preponderance of
the evidence that the seized item is or will be used in criminal
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29 street gang activity or that return of the item would likely to result
30 in endangering the safety of others. If the lawful owner does not
31 request a hearing within 30 days of the notice or cannot be ascer-
-32 tained, the law enforcement agency may file a petition that the
33 confiscated item be declared a nuisance. If the item is declared to
34 be a nuisance, the item shall be forwarded by the authority of the
35 written order of the court, to the commissioner of public safety,
36 who shall destroy said item.

1 SECTION 8. Said chapter 269 is hereby further amended by
2 inserting the following new section:—
3 Section 10F. (a) Any person who sells, or gives possession or
4 control of any firearm, rifle or shotgun to another shall be pun-
-5 ished by a fine of not more than one thousand dollars or by
6 imprisonment for not more than one year if all of the following
7 apply:
8 (1) The person has actual knowledge that the recipient intends
9 to use the firearm, rifle or shotgun while actively participating in

10 a criminal street gang to commit any of the criminal acts
11 described in paragraph (b) of section 20 of chapter 269.
12 (2) The firearm is used to commit such criminal act.
13 (3) A conviction for such criminal act has first been obtained of
14 the person to whom the firearm was sold supplied or given pos-
-15 session or control.
16 (b) This section shall only be applicable where the person is not
17 convicted as a principal to the criminal act committed by the
18 person to whom the firearm was supplied, sold, or given posses-
-19 sion or control.

1 SECTION 9. Section 1 of Chapter 265 of the General Laws, as
2 appearing in the 1992 Official Edition, is hereby amended by
3 inserting after the word “life”, the following words: or perpetrated
4 by means of a drive-by shooting, or in the commission or
5 attempted commission of a carjacking.

1 SECTION 10. Chapter 265 of the General Laws, as so
2 appearing, is hereby amended by inserting after section 158 the
3 following new section:—
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4 Section 15C. Whoever assaults another by means of dis-
-5 charging a firearm, rifle, or shotgun from a motor vehicle shall be
6 punished by imprisonment in the state prison for not more than

ten years.

1 SECTION 11. Section 58 of chapter 119 of the General Laws,
2 as appearing in the 1992 Official Edition, is hereby amended by
3 striking out, in lines 42 to 45, the words “provided, however, that
4 a child adjudicated a delinquent child by reason of having violated
5 section one of chapter two hundred and sixty five shall be com-
-6 mitted in accordance with the provisions of section seventy-two.”

1 SECTION 12 . Said section 58 of chapter 119, as so appearing,
2 is hereby further amended by striking out, in lines 61 to 62, the
3 words “by the justice in the juvenile appeals session.”

1 SECTION 13. Chapter 119 of the General Laws, as appearing
2 in the 1992 Official Edition, is hereby amended by striking sec-
3 tion 61 and inserting in place thereof the following:—
4 The commonwealth may request a transfer hearing whenever it
5 is alleged in a complaint that a child, who is fourteen years of age
6 or older, has committed an offense against a law of the common-
-7 wealth, which, if he were an adult, would be punishable by
8 imprisonment in the state prison, and that the offense has
9 allegedly been committed by a child who had previously been

10 committed to the department of youth services, or involves the
11 threat or infliction of serious bodily harm. The court shall hold a
12 transfer hearing whenever the commonwealth so requests.
13 At said transfer hearing, which shall be held before any hearing
14 on the merits of the charges alleged, the court shall first determine
15 whether probable cause exists to believe that the child has com-
-16 mitted the offense or violation charged. If probable cause is found,
17 the court shall then determine whether the child presents a danger
18 to the public, and whether the child is amenable to rehabilitation
19 within the juvenile justice system. In making such determination
20 the court shall consider, but shall not be limited to, evidence of the
21 nature, circumstances, and seriousness of the alleged offense; the
22 child’s court and delinquency record; the child’s age and maturity;

the family, school and social history of the child; the success or
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24 lack of success of any past treatment efforts of the child; the
25 nature of services available through the juvenile justice system;
26 the adequate protection of the public; and the likelihood of reha-
-27 bilitation of the child.
28 If, at the conclusion of the hearing, the court enters a written
29 finding based upon clear and convincing evidence that the child
30 presents a significant danger to the public and that the child is not
31 amenable to rehabilitation within the juvenile justice system, the
32 court shall dismiss the delinquency complaint and cause a crim-
-33 inal complaint to be issued. The case shall thereafter proceed
34 according to the usual course of criminal proceedings and in
35 accordance with the provisions of section thirty of chapter two
36 hundred and eighteen and section eighteen of chapter two hundred
37 and seventy-eight. If the court fails to make such findings the
38 court shall state its reasons in writing and the commonwealth may
39 appeal the decision of the court under the provisions of section
40 twenty-eight E of chapter two hundred and seventy-eight. Any
41 such appeal shall be taken within ten days after the court’s failure
42 to make said findings and further proceedings shall be stayed
43 pending the entry of an order of the appellate court. If the time for
44 the commonwealth to appeal expires, or if such appeal is denied
45 then the court shall proceed on the delinquency complaint.
46 In every case in which the offense alleged is a violation of sec-
-47 tion thirty-two E or thirty-two F of chapter 94C, murder in the
48 first or second degree, manslaughter, or a violation of section
49 fourteen, fifteen, fifteen C, sixteen, seventeen, eighteen, twenty
50 one A, twenty-two, twenty-two A, twenty-three, or twenty-six of
51 chapter two hundred and sixty-five, or section fourteen of chapter
52 two hundred and sixty-six, or section twenty of chapter two hun-
-53 dred and sixty-nine, the court shall dismiss the delinquency com-
-54 plaint. The commonwealth may proceed by filing a criminal
55 complaint in superior court, or by indictment as provided by
56 chapter two hundred and seventy-seven. Any person bound over
57 under the provisions of this paragraph shall be tried in superior
58 court and the case shall thereafter proceed according to the usual
59 course of criminal proceedings and in accordance with the provi-
-60 sions of section thirty of chapter two hundred eighteen and section
61 eighteen of chapter two hundred and seventy eight.
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62 In all cases brought pursuant to the provisions of this section in
63 which the offense alleged is murder in the first or second degree,
64 the child shall have the right to an indictment proceeding unless
65 such child, upon advise of counsel, duly waives indictment.
66 Whenever a criminal complaint is issued in accordance with
67 this section, the provisions of section sixty-eight shall apply to
68 any person, under the age of eighteen, who is committed for
69 failure to recognize pending the final disposition in the district or
70 superior court.
71 Unless the child waives the provisions of this paragraph, the
72 judge who conducted the transfer hearing shall not conduct any
73 subsequent criminal delinquency proceeding arising out of the
74 facts alleged in the delinquency complaint.

1 SECTION 14. Section 65 of chapter 119 of the General Laws,
2 as so appearing, is hereby amended by striking out, in lines 11 to 12,
3 the words “except when the child is charged with murder in the
4 first or second degree.”

1 SECTION 15, Section 68 of chapter 119 of the General Laws,
2 as so appearing, is hereby amended by inserting at the end of the
3 first paragraph the following sentence; — The provisions of this
4 section shall not apply to any child who is fourteen years of age or
5 older, if a complaint or indictment is issued against such person
6 alleging a violation of section thirty-two E or thirty-two Fof
7 chapter 94 C, section one, thirteen, fourteen, fifteen, fifteen C, six-
-8 teen, seventeen, eighteen, twenty-one A, twenty-two, twenty-two
9 A, twenty-three, or twenty-six of chapter two hundred and sixty-

-10 five, or section fourteen of chapter two hundred and sixty-six, or
11 section twenty of chapter two hundred and sixty-nine.

1 SECTION 16. Section 68 of chapter 119 of the General Laws,
2 as so appearing, is hereby amended by striking out, in line 16, the

words “or (b) is charged with murder in the first or second
degree;” and by striking out, in line 18, the letter “(c)” and
inserting in place thereof the letter: (b).

GTION 17, Section 72 of chapter 119 of the General Laws,
appearing, is hereby amended by striking out, in lines 37 to 43,
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3 the words “provided, however, that if said child is charged with a
4 violation of murder in the first or second degree, manslaughter, or
5 any violation of sections twenty-two, twenty-two A or twenty-six
6 of chapter two hundred and sixty-five and section fourteen of
7 chapter two hundred and sixty-six and is not apprehended until
8 after his eighteenth birthday the court shall immediately conduct a
9 hearing under the provisions of section sixty-one.”

1 SECTION 18. Said section 72 of chapter 119 of the General
2 Laws, as so appearing, is hereby further amended by striking, in
3 lines 84 to 120, the third and fourth paragraphs in their entirety.

1 SECTION 19. Section 74 of chapter 119 of the General Laws,
2 as so appearing, is hereby amended by inserting at the end of the
3 first paragraph the following new paragraph:—
4 Notwithstanding any other provision of this chapter, the juve-
-5 nile court shall not have jurisdiction over a person who is at least
6 fourteen years of age who is charged with committing any of the
7 following offenses against the laws of the commonwealth: a viola-
-8 tion of section thirty-two E or thirty-two Fof chapter 94C, murder
9 in the first or second degree, manslaughter, or a violation of sec-

-10 tion fourteen, fifteen, fifteen C, sixteen, seventeen, eighteen,
11 twenty-one A, twenty-two, twenty-two A, twenty-three, or
12 twenty-six of chapter two hundred and sixty-five, or section four-
-13 teen of chapter two hundred and sixty-six, or section twenty of
14 chapter two hundred and sixty-nine.
15 Complaints and indictment brought against persons who are at
16 least fourteen years of age for such offenses shall be brought
17 in accordance with the usual manner and course of criminal
18 proceedings.

1 SECTION 20. Section 83 of chapter 119 of the General Laws,
2 as appearing in the 1992 Official Edition, is hereby amended by
3 striking section 83 in its entirety, and inserting in place thereof the
4 following section:—
5 The indictment or complaint against any person bound over
6 under section sixty-one shall be tried before the superior court in

the same manner as any criminal proceeding and, upon convict
8 such person shall be sentenced to such pun
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9 law for the offense, or placed on probation under such conditions
10 as the court may order. If such person has not attained his eigh-
-11 teenth birthday prior to a finding or plea of guilty for an offense,
12 other than a violation of section thirty-two E or thirty-two For
13 chapter 94C, section one, thirteen, fourteen, fifteen, fifteen C, sev-
-14 enteen, eighteen, twenty-one A, twenty-two, twenty-two A,
15 twenty-three, or twenty-six of chapter two hundred and sixty-five,
16 or section fourteen of chapter two hundred and sixty-six, or sec-
-17 tion twenty of chapter two hundred and sixty-nine, the superior
18 court may, in its discretion and in lieu of a judgment of conviction
19 and sentence, adjudicate such person as a delinquent child and
20 make such disposition as may be made by the district court or a
21 juvenile court under section fifty-eight.

1 SECTION 21. Section 4 of chapter 263 of the General Laws,
2 as appearing in the 1992 Official Edition, is hereby amended by
3 striking the third paragraph.

1 SECTION 22, Section 56 of chapter 119 of the General Laws,
2 as appearing in the 1992 Official Edition, is hereby amended by
3 striking, in lines 49 to 70, the first paragraph in its entirety and
4 inserting in place thereof the following:—
5 Hearings upon cases arising under sections fifty-two to sixty-
-6 three, inclusive, may be adjourned from time to time.

1 SECTION 23. Said section 56 of chapter 119 of the General
2 Laws, as so appearing, is hereby further amended by striking, in
3 lines 71 to 82, the second paragraph in its entirety.

1 SECTION 24. Said section 56 of chapter 119, as so appearing,
2 is hereby further amended, by inserting in line 102 after the word
3 “cases”, the following:— including the power to report questions
4 of law to the appeals court.

1 SECTION 25. Said section 56 of chapter 119, as so appearing,
2 is hereby further amended, by striking out, in line 146, the words
3 “for such appeals.”

1 SECTION 26. The fourth paragraph of said section 56 of
2 chapter 119, as so appearing, is hereby further amended by
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3 striking, in lines 148 to 156, the third and fourth sentences in their
4 entirety.

1 SECTION 27. Chapter 71 of the General Laws, as appearing in
2 the 1992 Official Edition, is hereby amended by inserting after
3 section 2B the following new section: (a) The department of edu-
-4 cation, in consultation with the department of public safety, shall
5 request and review proposals for, and award grants to, individual
6 schools which apply for the purpose of establishing a Take Back
7 Our Street and Schools 2000 Program. The programs may be
8 established in any city, town, or regional school district in
9 Hampden County or Suffolk County. The department of education

10 shall distribute a standard request for proposal and shall select
11 programs to receive grants through a competitive bidding process.
12 Grants for Take Back Our Streets 2000 Programs shall not exceed
13 one hundred and fifty thousand dollars per individual proposal.
14 Grants awarded by the department shall be received by the school
15 committee and disbursed in accordance with the provisions of sec-
-16 tion thirty seven A.
17 (b) Proposals for grant funding shall begin with the 1995-96
18 school year and shall include all of the following:
19 (1) A description of the program goals, activities, and curricula,
20 The description of the program goals shall include a list of mea-
-21 surable objectives for the purpose of evaluation by the depart-
-22 ment. To the extent possible, proposals shall contain empirical
23 data on current problems, such as dropout rates and occurrences
24 of violence on and off campus by school age children.
25 (2) A description of the individual school or schools and the
26 geographic area to be affected by the program.
27 (3) A demonstration of broad-based support for the program
28 from business and community organizations.
29 (4) A clear description of the experience, expertise, and other
30 qualifications of the school to conduct an effective intervention
31 program in cooperation with community based organizations and
32 existing programs such as Drug and Alcohol Resistance Education
33 (DARE) program and Gang Resistance Education and Training
34 (GREAT) program .

35 (5) A proposed budget for expenditure of the grant.
36 (c) The department of education and the department of public
37 safety shall monitor and evaluate the Take Back Our Schools anc
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38 Streets 2000 Program. The evaluation shall include a comparison
39 of children served by the programs to children of similar socioe-
-40 conomic and demographic environments, and shall include the
41 following information regarding the performance and effective-
-42 ness of the programs:
43 (1) Success in obtaining stated goals.
44 (2) Reduction in dropout rates.
45 (3) Reduction in violence among students, on and off campus.
46 (4) Development of techniques for early identification of at-risk
47 youth.
48 (d) Take Back Our Streets and Schools 2000 Programs shall be
49 initiated at the local level through voluntary cooperation between
50 a local school and community based organizations and existing
51 programs such as the Drug Abuse Resistance Education (DARE)
52 program. No school shall enter into a contract with the department
53 of education without the prior approval of the school committee.
54 (e) Services to be provided by Take Back Our Schools 2000
55 Programs shall include, but not be limited to:
56 (1) Counseling for targeted at-risk students, parents and fami-
-57 lies, individually and collectively.
58 (2) Exposure to positive sports and cultural activities, pro-
-59 moting affiliations between youth and the local community.
60 (3) Job training, which may include apprentice programs in
61 coordination with local businesses, job skills development at
62 the school, or information about vocational opportunities in the
63 community.
64 (4) Positive interaction with local law enforcement personnel.
65 (5) Gang prevention education.
66 (f) The Take Back Our Schools and Streets 2000 Program shall
67 expire on July first, nineteen hundred and ninety-seven. At such
68 time, the department of education and the department of public
69 safety shall evaluate the effectiveness of the programs in
70 achieving the goals enumerated in paragraph (c). The department
71 of education and the department of public safety shall report its
72 findings along with recommendations regarding future implemen-
-73 tation of the Take Back Our Streets and Schools 2000 Program to
74 the joint committee on education and the joint committee on
75 public safety on or before December first, nineteen hundred and
76 ninety-seven.
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1 SECTION 28. This act shall take effect upon its passage and
2 shall apply to any offense committed on or after the effective date
3 of this act.








