
SENATE No. 1853

SENATE, April 13, 1995.

The committee on the Judiciary, to whom was referred the peti-
tion (accompanied by bill, Senate, No. 880) of Cheryl A. Jacques,
Salvatore F. DiMasi, L. Scott Harshbarger, Attorney General, Lucile P.
Hicks, Joseph B. Mclntyre, Frederick E. Berry, Edward J. Clancy, Jr.,
and other members of the General Court for legislation relative to
victim assistance, reports the accompanying bill (Senate, No. 1853).

For the committee,

CHERYL A. JACQUES.
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In the Year One Thousand Nine Hundred and Ninety-Five.

An Act relative to victim assistance.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority ofthe same, as follows:

1 SECTION 1. Section 17 of chapter 21 IB of the General Laws,
2 as appearing in the 1992 Official Edition, is hereby amended by
3 inserting at the end of the second paragraph the following sen-
-4 tences: — The chief justice for administration and management
5 shall provide a separate and secure waiting area or room in each
6 division or court within the superior, probate and family, juvenile,
7 Boston municipal and district court departments of the trial court
8 for victims, family members and witnesses during court proceed-
-9 ings, as provided by subsection (g) of section 3 and section 7of

10 chapter two hundred and fifty-eight B. The chief justice for
11 administration and management shall include provisions for a safe
12 and secure waiting area or room for all new construction and ren-
-13 ovations of court facilities in said departments.

1 SECTION 2. Section 1 of chapter two hundred and fifty-
-2 eight Bof the General Laws, as so appearing, is hereby amended
3 by inserting after the word “criminal” in line 6, the following
4 words:— and delinquency.

1 SECTION 3. Said section 1 of chapter two hundred and fifty-
-2 eight B of the General Laws, as so appearing, is hereby further
3 amended by striking out the definition of “Family member” and
4 inserting in place thereof the following two definitions: —

5 “Family member”, a spouse, child, step-child, sibling, parent,
6 step-parent, dependent as defined in section one of chapter two
7 hundred and fifty-eight C, or legal guardian of a victim, unless
8 such family member has been charged in relation to the crime
9 against the victim.
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10 “Prosecutor”, the attorney general, assistant attorneys general,
11 district attorney, assistant district attorneys, other attorneys spe-
-12 dally appointed to aid in the prosecution of a case, law students
13 approved for practice pursuant to and acting as authorized by the
14 rules of the supreme judicial court, or any other person acting on
15 behalf of the commonwealth, including victim-witness advocates.

1 SECTION 4. Said section lof said chapter two hundred and
2 fifty-eight B of the General Laws, as so appearing, is hereby fur-
-3 ther amended by striking out the definition of “Victim” and
4 inserting in place thereof the following two definitions:—
5 “Victim”, any natural person who suffers direct or threatened
6 physical, emotional, or financial harm as the result of the commis-
-7 sion or attempted commission of a crime or delinquency offense,
8 as demonstrated by the issuance of a complaint or indictment, the
9 family members of such person if the person is a minor, incompe-

-10 tent or deceased, and, for relevant provisions of this chapter, a
11 person who is the subject of a case reported to a prosecutor pur-
-12 suant to section eighteen of chapter nineteen A, sections five and
13 nine of chapter nineteen C, and section fifty-one B of chapter one
14 hundred and nineteen, and the family members of such person if
15 the person is a minor, incompetent or deceased.
16 “Victim-witness advocate”, an individual employed by a prose-

-17 cutor, the board, or other criminal justice agency to provide neces-
-18 sary and essential services in carrying out policies and procedures
19 under this chapter, including, but not limited to, assisting victims
20 in obtaining the rights, privileges and services prescribed under
21 this chapter.

1 SECTION 5. Said chapter two hundred and fifty-eight Bof the
2 General Laws is hereby further amended by striking out sections
3 two and three, as so appearing, and inserting in place thereof the
4 following two sections: —

5 Section 2. Prosecutors shall not be precluded from providing,
6 subject to appropriation, services under this chapter to any natural
7 person or family member of such natural person who suffers
8 direct or threatened physical, emotional or financial harm as the
9 result of the commission or attempted commission of a crime or

10 delinquency offense in which complaints or indictments have not
11 issued.
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12 Section 3. In order to preserve and protect the individual dig-
-13 nity and privacy of crime victims and to encourage greater public
14 cooperation in the apprehension and prosecution of criminal
15 defendants, the criminal justice system requires the protection and
16 assistance of victims of crime, including a victim’s family members.
17 To ensure victims a meaningful role in the criminal justice system,
18 victims and witnesses of crime, or in the event the victim is
19 deceased, the family members of the victim, shall be afforded the
20 following basic and fundamental rights, to the greatest extent pos-
-21 sible and subject to appropriation and to available resources, with
22 priority for services to be provided to victims of crimes against
23 the person and crimes where physical injury to a person results:
24 (a) for victims, to be informed by the prosecutor about the vie-
-25 tim’s rights in the criminal process, including but not limited to
26 the rights provided under this chapter. At the beginning of the
27 criminal justice process, the prosecutor shall provide an explana-
-28 tion to the victim of how a case progresses through the criminal
29 justice system, what the victim’s role is in the process, what the
30 system may expect from the victim, why the system requires this,
31 and, if the victim requests, the prosecutor shall periodically
32 apprise the victim of significant developments in the case;
33 (b) for victims and family members, to be present at all court
34 proceedings related to the offense committed against the victim,
35 unless the victim or family member is to testify and the court
36 determines that the person’s testimony would be materially
37 affected by hearing other testimony at trial and orders the person
38 to be excluded from the courtroom during certain other testimony;
39 (c) for victims and witnesses, to be notified by the prosecutor,
40 in a timely manner, when a court proceeding to which they have
41 been summoned will not go on as scheduled, provided that such
42 changes are known in advance. In order to notify victims and wit-
-43 nesses, a form shall be provided to them by the prosecutor for the
44 purpose of maintaining a current telephone number and address.
45 The victim or witness shall then maintain with the prosecutor a
46 current telephone number and address;
47 (d) for victims and witnesses, to be provided with information
48 by the prosecutor as to the level of protection available and to
49 receive protection from the local law enforcement agencies from
50 harm and threats of harm arising out of their cooperation with law
51 enforcement and prosecution efforts;
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52 (e) for victims, to be informed by the prosecutor of financial
53 assistance and other social services available to victims, including
54 information relative to applying for such assistance or services;
55 (f) for victims and witnesses, to a prompt disposition of the
56 case in which they are involved as a victim or a witness;
57 (g) for victims, to confer with the prosecutor before the com-
-58 mencement of the trial, before any hearing on motions by the
59 defense to obtain psychiatric or other confidential records, and
60 before the filing of a nolle prosequi or other act by the common-
-61 wealth terminating the prosecution or prior to the submission of
62 the commonwealth’s proposed sentence recommendation to the
63 court. The prosecutor shall inform the court of the victim’s posi-
-64 tion, if known, regarding the prosecutor’s sentence recommenda-
-65 tion. The right of the victim to confer with the prosecutor does not
66 include the authority to direct the prosecution of the case;
67 (h) for victims and witnesses, to be informed of the right to
68 request confidentiality in the criminal justice system. Upon the
69 court’s approval of such request, no law enforcement agency,
70 prosecutor, defense counsel, or parole, probation or corrections
71 official may disclose or state in open court, except among them-
-72 selves, the residential address, telephone number, or place of
73 employment or school of the victim, a victim’s family member, or
74 a witness, except as otherwise ordered by the court. The court may
75 enter such other orders or conditions to maintain limited disclosure
76 of the information as it deems appropriate to protect the privacy and
77 safety of victims, victims’ family members and witnesses;
78 (i) for victims, family members and witnesses, to be provided
79 by the prosecutor with a secure waiting area or room which is sep-
-80 arate from the waiting area of the defendant or the defendant’s
81 family, friends, attorneys or witnesses, during court proceedings.
82 The court shall designate a waiting area at each courthouse and
83 develop any necessary safeguards to minimize contact between
84 victims and the defendant, or the defendant’s family, friends,
85 attorneys or witnesses;
86 (j) for victims and witnesses, to be informed by the court and
87 the prosecutor of procedures to be followed in order to apply for
88 and receive any witness fee to which they are entitled;
89 (k) for victims and witnesses, to be provided, where appro-
-90 priate, with employer and creditor intercession services by the
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91 prosecutor to seek employer cooperation in minimizing
employees’ loss of pay and other benefits resulting from their par-
ticipation in the criminal justice process, and to seek consideration
from creditors if the victim is unable, temporarily, to continue
payments;

92
93
94
95
96 (1) for victims or witnesses who have received a subpoena to

testify, to be free from discharge or penalty or threat of discharge
or penalty by his employer by reason of his attendance as a wit-
ness at a criminal proceeding. A victim or witness who notifies his
employer of his subpoena to appear as a witness prior to his atten-
dance, shall not on account of his absence from employment by
reason of such witness service be subject to discharge or penalty
by his employer. Any employer or agent of that employer who
discharges or disciplines or continues to threaten to discharge or
discipline a victim or witness because that victim or witness is
subpoenaed to attend court for the purpose of giving testimony
shall be subject to the sanctions stated in section fourteen A of
chapter two hundred and sixty-eight of the General Laws;

97
98
99

100
101
102
103
104
105
106
107
108

(m) for victims and witnesses, to be informed of the right to
submit to or decline an interview by defense counsel or anyone
acting on the defendant’s behalf, except when responding to
lawful process, and, if the victim or witness decides to submit to
an interview, the right to impose reasonable conditions on the con-
duct of the interview;

109
no
11l
112
113
114

(n) for victims, to confer with the probation officer prior to the
filing of the full presentence report. If the victim is not available
or declines to confer, the probation officer shall record that infor-
mation in the report. If the probation officer is not able to confer
with the victim or the victim declines to confer, the probation
officer shall note in the full presentence report the reason why the
probation officer did not make contact with the victim;

115
116
117
118
119
120
121

(o) for victims, to request that restitution be an element of the
final disposition of a case and to obtain assistance from the prose-
cutor in the documentation of the victim’s losses. If restitution is
ordered as part of a case disposition, the victim has the right to
receive from the probation department a copy of the schedule
of restitution payments, the name and telephone number of the pro-
bation officer or other official who is responsible for supervising the
defendant’s payments. If the offender seeks to modify the restitution

122
123
124
125
126
127
128
129
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130 order, the offender’s supervising probation officer must provide
131 notice to the victim and the victim shall have the right to be heard at
132 any hearing relative to the proposed modification.
133 (p) for victims, to be heard through an oral and written victim
134 impact statement at sentencing or the disposition of the case
135 against the defendant about the effects of the crime on the victim
136 and as to a recommended sentence, pursuant to section four B of
137 chapter two hundred and seventy-nine of the General Laws, and to
138 be heard at any other time deemed appropriate by the court. The
139 victim also has a right to submit the victim impact statement to
140 the parole board for inclusion in its records regarding the perpe-
-141 trator of the crime;
142 (q) for victims, to be informed by the prosecutor of the final
143 disposition of the case, including, where applicable, an explana-
-144 tion of the type of sentence imposed by the court and a copy of
145 the court order setting forth the conditions of probation or other
146 supervised or unsupervised release within thirty days of estab-
-147 lishing the conditions, with the name and telephone number of the
148 probation officer, if any, assigned to the defendant;
149 (r) for victims, to have any personal property that was stolen or
150 taken for evidentiary purposes, except contraband, property sub-
-151 ject to evidentiary analysis, and property the ownership of which
152 is disputed, returned by the court, the prosecutor or law enforce-
-153 ment agencies within ten days of its taking or recovery if it is not
154 needed for law enforcement or prosecution purposes or as expedi-
-155 tiously as possible when said property is no longer needed for law
156 enforcement or prosecution purposes;
157 (s) for victims, to be informed by the parole board of informa-
-158 tion regarding the defendant’s parole eligibility and status in the
159 criminal justice system;
160 (t) for victims, to be informed in advance by the appropriate
161 custodial authority whenever the defendant receives a temporary,
162 provisional or final release from custody, whenever a defendant is
163 moved from a secure facility to a less-secure facility, and when-
-164 ever the defendant escapes from custody. The victim has the right
165 to be informed by the prosecutor about notification rights and the
166 certification process required to access the criminal offender
167 record information files. Persons requesting such notice must pro-
-168 vide the appropriate authority with current information as to their
169 address and telephone number;
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170 (u) for victims, to be informed that the victim may have a right
171 to pursue a civil action for damages relating to the crime, regard-
-172 less of whether the court has ordered the defendant to make resti-
-173 tution to the victim.

SECTION 6. Said chapter two hundred and fifty-eight B of the
General Laws, is hereby further amended by striking out section 10,
as so appearing, and inserting in place thereof the following four
sections;

1
9

3
4
5
6

Section 10. Nothing in this chapter shall be construed as cre-
ating a cause of action on behalf of any person against any public
employee, public agency, the commonwealth or any agency
responsible for the enforcement of rights and provision of serv-
ices set forth in this chapter. This chapter shall be liberally con-
strued to preserve and protect the rights to which victims are
entitled.

7
8
9

10
11

Section 11. The rights and duties established under this chapter
continue to be enforceable until the final disposition of the charges,
including acquittal or dismissal of charges, all post-conviction
release proceedings, post-conviction relief proceedings, all appellate
proceedings, and the discharge of all criminal proceedings relating to
restitution. If a defendant’s conviction is reversed and the case is
returned to the trial court for further proceedings, the victim has the
same rights that applied to the criminal proceedings that led to
the appeal or other post-conviction relief proceeding.

12
13
14
15
16
17
18
19
20

Section 12. Law enforcement agencies, prosecutors, judges,
probation officers, clerks and corrections officials shall assure that
victims of crime are afforded the rights established in this chapter.

21
22
23

(a) Unless specifically stated otherwise, the requirements to
provide information to the victim may be satisfied by either
written or oral communication with the victim. The person
responsible for doing so shall do so in a timely manner and advise
the victim of any significant changes in such information;

24
25
26
27
28

(b) The Board shall assist the prosecutors in providing the
rights set forth in this chapter by preparing for distribution to vic-
tims written materials explaining the rights and services to which
they are entitled;

29
30
31
32

(c) A victim or family member may request assistance from the
board in obtaining the rights provided under this chapter by the

33
34
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35 court or by any criminal justice agency responsible for imple-
-36 menting such rights. In order to address the victim’s concerns, the
37 board may seek assistance from the district attorney governing the
38 jurisdiction in which the crime against the victim is alleged to
39 have been committed or from the attorney general;
40 (d) A victim or family member may request assistance from the
41 district attorney or the attorney general in obtaining the rights pro-
-42 vided under this chapter by the court or by any criminal justice
43 agency responsible for implementing such rights;
44 Section 13. A defendant or person convicted of a criminal
45 offense against the victim shall have no standing to object to any
46 failure to comply with this chapter, and the failure to provide a
47 right, privilege or notice to a victim under this chapter shall not be
48 grounds for the accused or defendant to seek to have the convic-
-49 tion or sentence set aside.

1 SECTION 7. Section 4B of chapter two hundred and seventy-
-2 nine of the General Laws, as so appearing, is hereby amended by
3 striking out, in lines 2 and 3, the words “the provisions of para-
-4 graph (b) of section twenty-four G of chapter ninety or any
5 felony” and inserting in place thereof the following words: — any
6 felony or any crime against the person or crime where physical
7 injury to a person results.
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