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SENATE, June 22, 1995.

The committee on Commerce and Labor, to whom were referred the
petition (accompanied by bill. House, No. 494) of M. Joseph Manning
for legislation to insure payment of prevailing wages on public con-
struction projects; the petition (accompanied by bill. House, No. 496)
of M. Joseph Manning relative to the enforcement of the prevailing
wage law; and the petition (accompanied by bill. House, No. 2887) of
D.C. 35 IBPAT, Thomas F. Birmingham and others for legislation to
provide for changes in the wage enforcement laws of the Common-
wealth. reports the accompanying bill (Senate, No. 1929).

For the committee.

ROBERT E. TRAVAGLINI.
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In the Year One Thousand Nine Hundred and Ninety-Five,

An Act relative to the payment of wages.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 26 of chapter 149 of the General Laws,
2 as appearing in the 1992 Official Edition, is hereby amended by
3 inserting after the word “town” in lines 3, 15 and 39 the fol-
-4 lowing:— , authority.

1 SECTION 2. The first paragraph of section 27 of said chap-
-2 ter 149. as so appearing, is hereby amended by striking out, in
3 lines 52 and 53, the words “be punished by a fine of not more
4 than ten thousand dollars” and inserting in place thereof the
5 following:— have violated this section and shall be punished or
6 shall be subject to a civil citation or order as provided in section
7 twenty-seven C. The president and treasurer of a corporation and
8 any officers or agents having the management of such corporation
9 shall also be deemed to be employers of the employees of any

10 corporation within the meaning of section twenty-six, this section
11 and section twenty-seven B.

1 SECTION 3. Said chapter 149 is hereby further amended by
2 striking out section 27C, as so appearing, and inserting in place
3 thereof the following section:—
4 Section 27C. Any employer, contractor or subcontractor, or any
5 officer, agent, superintendent, foreman, or employee thereof who
6 willfully violates any provision of sections twenty-six, twenty-
7 seven, twenty-seven A, twenty-seven B, twenty-seven F, twenty-
-8 seven G, twenty-seven H, one hundred and forty-eight or one
9 hundred and forty-eight B of this chapter, or sections one A,

10 one B or nineteen of chapter one hundred and fifty-one, shall be
11 punished by a fine of not more than fifty thousand dollars or by
12 imprisonment for not more than two years, or by both such fine
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13 and such imprisonment. Offers of restitution or payment of resti-
-14 tution shall not be considered in imposing such punishment.
15 Any employer, contractor or subcontractor, or any officer,
16 agent, superintendent, foreman, or employee thereof who violates
17 any provision of sections twenty-six, twenty-seven, twenty-seven A,
18 twenty-seven B, twenty-seven F, twenty-seven G, twenty-seven H,
19 one hundred and forty-eight or one hundred and forty-eight B of
20 this chapter or sections one A. one B or nineteen of chapter one
21 hundred and fifty-one shall be punished by a fine or not more than
22 ten thousand dollars, or by imprisonment for not more than six
23 months for a first offense, and for a subsequent offense by a fine
24 of not more than twenty-five thousand dollars, or by imprison-
-25 ment for not more than one year, or by both such fine and such
26 imprisonment. Offers of restitution or payment of restitution shall
27 not be considered in imposing such punishment. A complaint or
28 indictment hereunder or under the provisions of the preceding
29 paragraph may be sought either in the county where the work was
30 performed or in the county where the employer, contractor, or
31 subcontractor has his principal place of business. In the case of an
32 employer, contractor, or subcontractor who has his principal place
33 of business outside of the commonwealth, a complaint or indict-
-34 ment may be sought either in the county where the work was per-
-35 formed or in Suffolk County.
36 A conviction for willfully violating any provision of sections
37 twenty-six, twenty-seven, twenty-seven A, twenty-seven B,
38 twenty-seven F, twenty-seven G or twenty-seven H shall, in addi-
-39 tion to any criminal penalty imposed, prohibit the contractor or
40 subcontractor convicted from contracting, directly or indirectly,
41 with the commonwealth or any of its agencies or political subdivi-
-42 sions for the construction of any public building or other public
43 works, or from performing any work on the same as a contractor
44 or subcontractor, for a period of five years from the date of
45 conviction. A conviction for violating any provision of sections
46 twenty-six, twenty-seven, twenty-seven A, twenty-seven B,
47 twenty-seven F, twenty-seven G or twenty-seven H shall, in addi-
-48 tion to any criminal penalty imposed, prohibit the contractor or
49 subcontractor convicted from contracting, directly or indirectly,
50 with the commonwealth or any of its agencies, authorities or
51 political subdivisions for the construction of any public building
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52 or other public works, or from performing any work on the same
53 as a contractor or subcontractor, for a period of up to six months
54 from the date of conviction for a first offense and up to three years
55 from the date of conviction for subsequent offense. After final
56 conviction and disposition of a violation pursuant to this para-
-57 graph in any court, the clerk of said court shall send a notice of
58 such conviction to the attorney general, who shall send written
59 notice to all departments and agencies of the commonwealth
60 which contract for public construction and to the appropriate
61 authorities of counties, authorities, cities and towns that such
62 person is prohibited from contracting, directly or indirectly, with
63 the commonwealth or any of its authorities or political subdivi-
-64 sions for five years or for up to six months or three years, as the
65 case may be, from the date of such conviction. The attorney gen-
-66 eral may take such action as may be necessary to enforce the pro-
-67 visions of this paragraph, and the superior court shall have juris-
-68 diction to enjoin or invalidate any contract award made in
69 violation of this paragraph
70 As an alternative to initiating criminal proceedings as set forth
71 in the first two paragraphs hereof, the attorney general’s office
72 may issue a written warning or a civil citation upon the inspection
73 of a public works or other workplace. For each violation, a sepa-
-74 rate citation may be issued requiring any or all of the following:
75 that the infraction be rectified, that restitution be made to the
76 aggrieved party, or that a civil penalty of not more than twenty-
-77 five thousand dollars for each violation be paid to the common-
-78 wealth, within twenty-one days of the date of issuance of such
79 citation. For the purposes of this paragraph, each failure to pay an
80 employee the appropriate rate or prevailing rate of pay for any pay
81 period may be deemed a separate violation. Notwithstanding the
82 aforesaid, the maximum civil penalty that may imposed upon any
83 employer, contractor or subcontractor, who has not previously
84 been either criminally convicted of a violation of the provisions of
85 this chapter or chapter one hundred and fifty-one or issued a cita-
-86 tion hereunder, shall be twenty-five thousand dollars, except that
87 in instances in which the attorney general’s office determines that
88 the employer, contractor or subcontractor lacked specific intent to

89 violate the provisions of this chapter or chapter one hundred and
90 fifty-one, the maximum civil penalty for such an employer,
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91 contractor or subcontractor who has not previously been either
92 criminally convicted of a violation of the provisions of this
93 chapter or chapter one hundred and fifty-one or issued a citation
94 hereunder shall be ten thousand dollars. In determining the
95 amount of any civil penalty to be assessed hereunder, the attorney
96 general’s office shall take into consideration previous violations
97 of this chapter or chapter one hundred and fifty-one by the
98 employer, the intent by such employer to violate the provisions of
99 this chapter or chapter one hundred and fifty-one, the number of

100 employees affected by the present violation or violations, the
101 monetary extent of the alleged violations, and the total monetary
102 amount of the public contract or payroll involved.
103 In the case of a citation for violating any provision of sections
104 twenty-six, twenty-seven, twenty-seven A, twenty-seven B,
105 twenty-seven F, twenty-seven G or twenty-seven H, the attorney
106 general’s office may also order that a bond in the amount of such
107 penal sum as the attorney general shall determine, not exceeding
108 eighty percent of the total contract or subcontract amount, be filed
109 with the attorney general’s office, conditioned upon payment of
110 said rate or rates of wages, including payments to health and wel-
-111 fare funds and pension funds, or the equivalent payment in wages,
112 on said public works to any person performing work within classi-

-113 fications as determined by the commissioner. Upon any failure to
114 comply with the requirements set forth in such citation, the
115 attorney general’s office may order the cessation of all or the rele-
-116 vant portion of the work on the project site. In addition, any con-
-117 tractor or subcontractor failing to comply with the requirements
118 set forth in such citation or order shall be prohibited from con-
-119 tracting, directly or indirectly, with the commonwealth or any of
120 its agencies or political subdivisions for the construction of any
121 public building or other public works, or from performing any
122 work on the same as a contractor or subcontractor, for a period of
123 one year from the date of issuance of such citation or order. Any
124 contractor or subcontractor who receives three citations or orders,
125 each of which includes a finding of intent, within a three year
126 period shall automatically be debarred for a period of two years
127 from the date of issuance of the third such citation or order. Any
128 debarment hereunder shall also apply to all known affiliates of the
129 contractor or subcontractor, as well as any successor company or
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130 corporation that the attorney general’s office, upon investigation,
determines to not have a true independent existence apart from
that of the violating contractor or subcontractor.

131
132
133 Any person aggrieved by any citation or order issued pursuant

to this section may appeal said citation or order by filing a notice
of appeal with the attorney general within seven days of the
receipt of the citation or order. Any such appellant shall be
granted a hearing before a representative of the attorney general in
accordance with chapter thirty A, The hearing officer’s subpoena
powers shall extend to all payroll, employment tax, and employ-
ment records of the employer and employees thereof. The hearing
officer may affirm, vacate, or modify the citation or order. Any
person aggrieved by a decision of the hearing officer may file an
appeal in the superior court pursuant to the provisions of said
chapter thirty A.

134
135
136
137
138
139
140
141
142
143
144

If any person shall fail to comply with the requirements set
forth in any order or citation issued by the attorney general here-
under, or shall fail to pay any civil penalty or restitution imposed
thereby within twenty-one days of the date of issuance of such
citation or order or within thirty days following the decision of the
hearing officer if such citation or order has been appealed,
excluding any time during which judicial review of the hearing
officer’s decision remains pending, the attorney general may
apply for a criminal complaint for the violation of the appropriate
section of this chapter.

145
146
147
148
149
150
151
152
153
154

Notwithstanding the provisions of the preceding paragraph, if
any civil penalty imposed by a citation or order issued by the
attorney general's office remains unpaid beyond the time period
specified for payment in said preceding paragraph, such penalty
amount, together with interest thereon at the rate of eighteen per-
cent per annum, shall be a lien upon the real estate and personal
property of the person who has failed to pay such penalty. Such
lien shall take effect by operation of law on the day immediately
following the due date for payment of such fine, and, unless dis-
solved by payment, shall as of said date be considered a tax due
and owing to the commonwealth, which may be collected through
the procedures provided for by chapter sixty-two C. In addition to

the foregoing, no officer of any corporation which has failed to

pay any such penalty may incorporate or serve as an officer in any
corporation which did not have a legal existence as of the date
said fine became due and owing to the commonwealth.

155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
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1 SECTION 4. The second paragraph of section 27F of said
2 chapter 149, as so appearing, is hereby amended by striking out,
3 in lines 22 and 23, the words “be punished by a fine of not less
4 than one thousand nor more than five thousand dollars” and
5 inserting in place thereof the following words have violated
6 this section and shall be punished or shall be subject to a civil

citation or order as provided in section twenty-seven C

1 SECTION 5. The first paragraph of section 27H of said
2 chapter 149, as so appearing, is hereby amended by striking out,
3 in lines 19 and 90, the words “be punished by a fine of not less
4 than one hundred nor more than five hundred dollars” and
5 inserting in place thereof the following words;— have violated
6 this section and shall be punished or shall be subject to a civil

citation or order as provided in section twenty-seven C

1 SECTION 6. Section 148 of said chapter 149, as most recently
2 amended by section 181 of chapter 110 of the acts of 1993 is
3 hereby amended by striking out the last paragraph thereof and
4 inserting in place thereof the following paragraph:—
5 Whoever violates this section shall be punished or shall be subject
6 to a civil citation or order as provided in section twenty-seven C.

1 SECTION 7. Section 148 A of said chapter 149, as appearing in
2 the 1992 Official Edition, is hereby amended by adding thereto
3 the following paragraph:—
4 Any employer who discharges or in any other manner discrimi-
-5 nates against any employee because such employee has made a
6 complaint to the attorney general or any other person, or assists
7 the attorney general in any investigation under this chapter, or has
8 instituted, or caused to be instituted any proceeding under or
9 related to this chapter, or has testified or is about to testify in any

10 such proceedings, shall, upon conviction there of, be punished by
11 a fine of not more than fifty thousand dollars, or by imprisonment
12 for not more than six months, or by both such fine and such
13 imprisonment.

1 SECTION 8, Section 1486 of said chapter 149, as most recently
2 amended by section 165 of chapter 110 of the acts of 1993, is hereby
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3 amended by striking out the last paragraph thereof and inserting in
4 place thereof the following paragraph:—
5 Whoever violates this section shall be punished or shall be subject
6 to a civil citation or order as provided in section twenty-seven C.

1 SECTION 9. Section IB of chapter 151 of the General Laws,
2 as most recently amended by section 183 of chapter 110 of the
3 acts of 1993, is hereby amended by striking out, in the first sen-
-4 tence, the words “be punished by a fine of not less than fifty nor
5 more than two hundred dollars or by imprisonment for not less
6 than ten nor more than ninety days, or by both such fine and
7 imprisonment” and inserting in place thereof the following
8 words:— have violated this section and shall be punished or shall
9 be subject to a civil citation or order as provided in section
10 twenty-seven Cof chapter one hundred and forty-nine.

1 SECTION 10. Section 19 of said chapter 151, as appearing in
2 the 1992 Official Edition, is hereby amended by striking out, in
3 lines 10 and 11, the words “be punished by a fine of not less than
4 fifty and not more than two hundred dollars”, in lines 20 through 23,
5 the words “be punished by a fine of not less than fifty nor more
6 than two hundred dollars or by imprisonment for not less than ten
7 nor more than ninety days, or by both such fine and imprison-
-8 ment”, in lines 29 through 32 the words “be punished by a fine of
9 not less than fifty nor more than two hundred dollars or by impris-

-10 onment for not less than ten nor more than ninety days, or by both
11 such fine and imprisonment”, in lines 46 and 47 the words “be
12 punished by a fine or not less than twenty-five nor more than one
13 hundred dollars”, in lines 65 through 68 the words “be punished
14 by a fine of not less than one hundred dollars or by imprisonment
15 for not less than ten nor more than ninety days, or by both such
16 fine and imprisonment” and in lines 75 through 78 the words “be
17 punished by a fine of not less than fifty nor more than one thou-
-18 sand dollars, or imprisonment for not less than ten nor more than
19 ninety days, or by both such fine and imprisonment” and inserting
20 in place thereof, in each instance, the following words:— have

21 violated this section and shall be punished or shall be subject to a

22 civil citation or order as provided in section twenty-seven C of
23 chapter one hundred and forty-nine.
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