
SENATE No. 1946

SENATE, June 30. 1995.

The committee on Taxation, to whom was referred the petition
(accompanied by bill, Senate, No, 1593) of William R. Keating for
legislation relative to the taxation of non-resident S corporation share-
holders; the petition (accompanied by bill. Senate, No. 1601) of
William R. Keating for legislation to modify the period to claim
reimbursement of excise on worthless accounts; the petition (accom-

panied by bill. Senate, No. 1613) of William R. Keating for legislation
to establish a small claims procedure for appeals to the Appellate Tax
Board; the petition (accompanied by bill, Senate, No. 1616) of
William R. Keating for legislation to amend the taxpayer bill of rights;
so much of the recommendations of the Department of Revenue
(House, No. 255) as relates to improving state tax administration
(House, No. 257); the petition (accompanied by bill. House, No. 2864)
of Angelo M. Scaccia relative to establishing a small claims procedure
for appeals to the Appellate Tax Board; the petition (accompanied by
bill. House, No. 3472) of the Associated Industries of Massachusetts,
Joan M. Menard and other members of the General Court for legisla-
tion to provide for administrative reform of the tax code of the
Commonwealth; and the petition (accompanied by bjll, House,
No. 3478) of Angelo M. Scaccia relative to the administration and
procedure for taxation in the Commonwealth, reports the accompa-
nying bill (Senate, No. 1946).

For the committee.

MARIAN WALSH

2Tfjc Commontoealtt) of iHassacfjusctts
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In the Year One Thousand Nine Hundred and Ninety-Five

An Act relative to the administrative reform of the tax code of
THE COMMONWEALTH.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION I. Section 6of Chapter 58A of the General Laws, as
2 appearing in the 1994 Official Edition, is hereby amended by
3 striking the last sentence and by inserting in place thereof the
4 following sentence:— During the period allowed for the taking of
5 an appeal, the commissioner may, by agreement with the appli-
-6 cant, abate the tax in whole or in part in final settlement of said
7 application subject to the provisions of section thirty-seven A or
8 thirty-seven Cof chapter sixty-two C.

1 SECTION 2. The first paragraph of section 7 of said
2 Chapter 58A of the General Laws, is hereby amended by striking
3 the last sentence and by inserting in place thereof the following
4 sentence;— At any time before the division upon the appeal by
5 the Appellate Tax Board or by the appeals court under section
6 thirteen, the appellee may abate the tax appealed from in
7 whole or in part or change its determination subject to the
8 provisions of section thirty seven A or thirty seven C of chapter
9 sixty-two C.

1 SECTION 3. Chapter 58A of the General Laws is hereby
2 further amended by inserting after section 7A, the following
3 section:—
4 Section 78. (a) The Board shall establish by rule a further alter-
-5 native procedure, hereinafter referred to as the small claims proce-
-6 dure, for the determination of petitions for abatement of any tax or
7 excise to which the provisions of chapter sixty-two C apply, as
8 they are or may be specified in section two of said chapter sixty-
-9 two C. The appellant may elect the small-claims procedure, with
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10 the approval of the board, in any case in which the amount of tax
11 placed in dispute by the petition, does not exceed (1) five thou-
-12 sand dollars for any taxable year, in the case of a tax imposed by
13 taxable year; (2) five thousand dollars for any calendar year, in the
14 case of a tax imposed by calendar year; (3) five thousand dollars
15 for any calendar year, in the case of a tax imposed by chapters
16 sixty-four A through sixty-four J, inclusive, and section twenty-
-17 one of chapter one hundred thirty-eight; or (4) five thousand
18 dollars for any taxable event or transaction in the case of any
19 other tax. For purposes of this section, the amount of any tax
20 or excise placed in dispute does not include any interest, penalty,
21 or addition to tax imposed by chapter sixty-two C or any statue
22 referred to in section two of said chapter sixty-two C.
23 (b) Proceedings under the small-claims procedure shall be con-
-24 ducted as informally as possible in accordance with such rules of
25 evidence, practice, and procedure as the board may prescribe. To
26 the extent that the board may consider practicable, the small-
-27 claims procedure shall eliminate formal rules of pleading, prac-
-28 tice, and evidence, and except for the entry fee herein provided,
29 may eliminate any or all fees and costs, or may provide that costs
30 shall be in the discretion of the board. The chairman shall provide
31 for the speedy hearing of all appeals to be heard under the small-
-32 claims procedure.
33 (c) An appellant desiring to be heard under the small-claims
34 procedure shall pay to the clerk a minimum entry fee as deter-
-35 mined annually by the commissioner of administration under the
36 provision of section three B of chapter seven and shall file an
37 election of the small-claims procedure and a written statement of
38 the facts of the case and of the amount claimed in abatement,
39 together with such additional information as the clerk may
40 require. The statement may be made on forms to be supplied by
41 the board, and if the appellant so requests, shall be made out for
42 the appellant by the clerk or an employee of the board designated
43 by the board. The clerk shall then serve a copy of the statement
44 upon the commissioner. The appellant shall also file a written
45 waiver of the right to appeal to any court. Within thirty days of
46 the service of the statement the commissioner shall file with the
47 board an answer similar to that required under the formal proce-
-48 dure provided by section seven.
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49 Any case in which the appellant has filed an appeal under the
50 small-claims procedure as provided in subsection (c) above shall
51 be designated and docketed as a small-claims case. With the con-
-52 currence of the board, the proceedings therein shall be conducted
53 as a small-claims case in accordance with this section.
54 (e) At any time before the commencement of the hearing the
55 board, on us own motion or on the a motion of a party to the
56 appeal, may order that the small-claims designation be removed
57 and that the proceedings be transferred to the formal procedure
58 under section seven. In addition, at any time before a decision is
59 entered, the board may discontinue further proceedings under this
60 section if it finds that (1) there are reasonable grounds for
61 believing that the amount of tax placed in dispute exceeds the
62 applicable jurisdictional amount as described in subsection (a),
63 and (2) the amount of the excess is large enough to justify
64 granting the request. Upon any such removal or discontinuance,
65 proceedings in the case shall be transferred to the formal docket
66 and conducted under the formal procedure provided by section
67 seven, in which case the statement required by subsection (c) shall
68 be considered to be a petition, its service to be service of a peti-
-69 tion, and the waiver of the right of appeal to be void. If the small-
-70 claims designation is not removed and proceedings under this
71 section are not discontinued, the small-claims procedure shall be
72 deemed to have been accepted and all right of appeal waived by
73 both parties.
74 (f) The board shall make a decision in each case heard by it
75 under the small-claims procedure, giving a brief written summary
76 of the reasons therefor. No decision shall grant an abatement of
77 tax exceeding the amount of tax placed in dispute within the limits
78 prescribed in subsection (a) and with respect to amounts conceded
79 by the parties. Where the amount of tax which the commissioner
80 has refused to abate exceeds the limits imposed by subsection (a),
81 the appellant may nevertheless elect the small-claims procedure,
82 provided that such election shall, unless the small-claims proce-
-83 dure is discontinued pursuant to subsection (e), foreclose all rights
84 to an abatement of any amount of tax in excess of such limits and
85 all interest, penalties, or additions to tax imposed by chapter sixty-
-86 two C related to such excess.
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87 (g) A decision entered in any case in which the proceedings are
88 conducted under this section shall not be reviewed in any court
89 and shall not be treated as precedent for any other case.

1 SECTION 4. Section 13 of said Chapter 58A, as so appearing,
2 is hereby amended by striking out the sentence beginning on
3 line 7, as appearing in the 1994 Official Edition, and inserting in
4 place thereof the following sentence:— Except in cases heard
5 under the informal procedure authorized by section seven A or
6 under the small-claims procedure authorized by section seven B,
7 the board shall make such findings and report thereon if so
8 requested by either party within 10 days of a decision without
9 findings of fact.

1 SECTION 5. Section 6 of Chapter 62C of the General Laws, as
2 appearing in the 1994 Official Edition, is hereby amended by

adding the following subsection
4 (d) The commissioner shall by regulation provide for the filing
5 of composite returns by subchapter S corporations and partner-
-6 ships on behalf of nonresident shareholders of subchapter S
7 corporations or partners who meet the following criteria:
8 (1) the shareholder or partner is an individual, an S corporation
9 trust, or the estate or trust of a deceased person;

10 (2) the shareholder or partners is a nonresident for the share-
-11 holder's or partner’s entire taxable year:
12 (3) the shareholder or partner has no other Massachusetts
13 source income other than income reported on another composite
14 return and, if the shareholder or partner is married filing jointly,
15 the shareholder or partner’s spouse has no other Massachusetts
16 source income other than income reported on another composite
17 return;

18 (4) the shareholder or partner to be included in the composite
19 return;

20 (5) the shareholder or partner waives the right to claim any
21 deduction, exemption or credit allowed under chapter sixty-two
22 other than those attributable to the subchapter S corporation or
23 partnership’s business in the commonwealth; and
24 (6) the shareholder or partner meets such other requirements as
25 the commissioner prescribes.
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1 SECTION 6. Section 26 of said chapter 62C of the General
2 Laws is hereby amended by inserting at the end thereof the
3 following subsection:—
4 (j) no tax levied pursuant to chapters sixty-two, sixty-three,
5 sixty-four H or sixty-four I of the General Laws can be assessed
6 more than six years after the date the return was filed or the date
7 on which it was required to be filed, whichever occurs later,
8 except in the case of a false or fraudulent return filed with the
9 intent to evade said tax, or of a failure to file a return with intent

10 to evade said tax.

1 SECTION 7. Section 37A of said Chapter 62C, as appearing in
2 the 1994 Official Edition, is hereby amended by striking out in
3 lines 1 and 2, the words: “Notwithstanding any other provision of
4 law, prior to a court judgement or decision by the appellate tax
5 board, the” and by inserting in place thereof the word:— The.

1 SECTION 8. Section 37A of said chapter 62C, as so appearing,
2 is hereby amended by striking out in line 37, the word “case” and
3 inserting in place thereof, the following words:— matter which is
4 subject of such agreement,.

1 SECTION 9. Section 37A of said chapter 62C, as so appearing,
2 is hereby amended by striking out subparagraph (a), and by
3 inserting in place thereof the following:—
4 (a) The commissioner finds that there is serious doubt as to the
5 collectibility of the tax due;.

1 SECTION 10. Said Chapter 62C, as so appearing, is hereby
2 amended by adding after section 378, the following section:—
3 Section 37C. (a) The commissioner may accept a lesser amount
4 than the proposed or assessed tax liability in final and full
5 settlement thereof; provided, however, that the following condi-
-6 tions are met:
7 (1) The commissioner finds that there is significant doubt as to
8 the taxpayer’s liability, taking into account potential hazards of
9 litigation; and

10 (2) The commissioner and the taxpayer agree in writing to the
11 settlement.
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12 (b) After the settlement agreement is signed, neither the tax-
-13 payer nor the commissioner shall be permitted to reopen the
14 matter or matters which are the subject of an agreement except by
15 reason of (1) fraud; (2) misrepresentation of a material fact; or
16 (3) mutual mistake of material fact sufficient to cause a contract to
17 be reformed or set aside
18 (c) The commissioner may promulgate regulations to carry out
19 the provisions of this section, inserting the establishment of proce-

-20 dures for review of settlement agreements.
21 (d) Where, under the provisions of this section, an amount less
22 than the amount of the assessed is accepted in final and full settle-
-23 ment of said liability, the commissioner shall abate the excess of
24 such liability over the amount accepted in settlement
25 (e) Any tax liability settlement under this section which is
26 entered into after the commissioner has denied or is deemed to
27 have denied an application for abatement filed pursuant to section
28 thirty-seven of this chapter and which proposed to abate two hun-
-29 dred and fifty thousand dollars or more of the tax, not including
30 interest and penalties, shall be submitted to the attorney general
31 for review. Any such settlement proposal shall take effect twenty-
-32 one days after its receipt by the attorney general, unless the
33 attorney general in writing to the settlement. In the event the
34 attorney general objects to the settlement proposal, such settle-
-35 ment shall not take effect until the objection is resolved by the
36 commissioner and the attorney general.
37 (f) The commissioner of revenue report to the attorney general
38 each settlement which is described in subsection (e) and which is
39 less than two hundred and fifty thousand dollars. Said report shall
40 include the identity of the taxpayer, the type and amount of the tax
41 and such other information as is necessary to convey the terms of
42 and reasons for each such settlement. Said report is to be prepared
43 on a quarterly basis and submitted to the attorney general no later
44 than thirty-five days after the end of each calendar quarter.

1 SECTION 11. Section 38C of chapter 63, as appearing on
2 the 1994 Official Edition, is hereby amended by inserting after the
3 third sentence the following two sentences:—
4 Notwithstanding the foregoing, a domestic corporation whose
5 principal activity is research and development may be deemed to
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6 be a domestic research and development corporation, if during the
7 taxable year, more than two-thirds of its expenditures are for
8 research and development activities and more than one-third of its
9 expenditures relate to the research and development of tangible

10 personal property either being manufactured or committed to
11 being manufactured in this commonwealth. For purposes of this
12 section, research and development is experimental or laboratory
13 activity having as its ultimate goal the development of new prod-
-14 ucts, the improvement of existing products, the development of
15 new uses for existing products, the development or improvement
16 of methods for producing products; and does not include testing or
17 inspection for quality control purposes, efficiency surveys, man-
-18 agement studies, consumer surveys or other market research,
19 advertising or promotional activities, or research in connection
20 with literacy, historical or similar projects.

1 SECTION 12. Said Chapter 638 of the General Laws is hereby
2 further amended by adding after Section 3 the following
3 section: —
4 Section 3A. Lower Required Installment Where Annualized
5 Income Installment is Less Than the Amount Determined Under
6 Section (3).

7 (a) General rule: In the case of any required installment, if the
8 corporation established that the annualized income installment is
9 less than the amount determined under section three of this

10 chapter:
11 (1) The amount of such required, installment shall be the
12 annualized income installment; and
13 2) Any reduction made under this paragraph shall be recaptured
14 by increasing the amount of the next required installment deter-
-15 mined under subsection (c) of said section three by the amount of
16 such reduction.
17 (b) Annualized Income Installment
18 (I) In general, the annualized income installment is the excess
19 (if any) of—
20 (A) An amount equal to the applicable percentage of the tax for
21 the taxable year computed by placing on an annualized basis the
22 taxable income:
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23 (i) for the first two months of the taxable year, in the case of the
24 first required installment;
25 (ii) for the first three months of the taxable year, in the case of
26 the second required installment;
27 (iii) for the first six months of the taxable year, in the case of
28 third required installment;
29 (iv) for the first nine months of the taxable year, in the case of
30 the fourth required installment, over
31 (B) The aggregate amount of any prior required installment for
32 the taxable vear.
33 (2) Special rules
34 (A) For purposes of this section, taxable income is the pre-
-35 apportioned taxable income for the relevant period multiplied by
36 the lesser of the current or prior year apportionment percentage.
37 (B) Taxable income shall be annualized by multiplying the
38 taxable income for the number of months required to be used in
39 paragraph (b) (1) (A) by twelve and then dividing by that number
40 of months.
41 (C) Applicable Percentage
42 In the case of the The applicable
43 following installments percentage is:
44 First 36,0
45 Second 58.5
46 Third 81.0
47 Fourth 90.0
48 (3) Election for Different Annualization Periods
49 (A) If a taxpayer makes an election under this subparagraph:
50 u) Clause (ii) of subparagraph (A) of paragraph (1) of sub-
-51 section (b) shall be applied by substituting four months for three
52 months;
53 (ii) Clause (iii) of subparagraph (A) of paragraph (1) of sub-
-54 section (b) shall be applied by substituting seven months for six
55 months; and
56 (iii) Clause (iv) of subparagraph (A) of paragraph (I) of sub-
-57 section (b) shall be applied by substituting ten months for nine
58 months.
59 (B) If a taxpayer makes an election under this subparagraph:
60 (i) Clause (ii) of subparagraph (A) of paragraph (1) of sub-
-61 section (b) shall be applied by substituting five months for three
62 months;
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63 (ii) Clause (iii) of subparagraph (A) of paragraph (1)
64 of (b) shall be applied by substituting eight months for six
65 mouths; and
66 (iii) Clause (iv) of subparagraph (A) of paragraph (1) of sub-
-67 section (b) shall be applied by substituting eleven months for nine
68 months.
69 (C) An election under subparagraph (A) or (B) shall apply to
70 the taxable year for which made and such an election shall be
71 effective only if made on or before the date required for the pay-
-72 ment of the first required installment for such taxable year.

1 SECTION 13. Subparagraph (4) of paragraph (a) of said sub-
-2 section B of section 3 of chapter 62 of the General Laws, as
3 appearing in the 1994 Official Edition, is hereby amended by
4 striking out in the third to last line, the word “provided” and
5 inserting in place thereof the following;— to the extent.

1 SECTION 14. Section 33 of Chapter 64H of the General Laws,
2 as appearing in the 1994 Official Edition, is hereby amended by
3 deleting the second sentence thereof and replacing it with the
4 following:—
5 Such claim for reimbursement, covering the amount of excise
6 paid on accounts determined to be worthless in the vendor’s prior
7 fiscal year, shall be filed on or before the due date, including
8 extensions, of the federal income tax return (or annual federal
9 filing in the case of an exempt organization) for such prior fiscal
10 year.

1 SECTION 15. Section 13 of Chapter 628, as appearing in
2 the 1994 Official Edition, is amended by striking out in line 9 the
3 word “less” and inserting in its place the following:— reduced by
4 the amount which the taxpayer estimates as the credits to which
5 he will be entitled under section six of chapter sixty-two and
6 further reduced by.

1 SECTION 16. Subsection (d) of section 14 of said Chap-
-2 ter 628. is amended by striking out paragraph (i) thereof, and
3 inserting in place thereof the following new paragraph:—
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4 (i) the tax shown on the return for the taxable year less the
5 amount of the credits allowed by section nine of this chapter and
6 section six of chapter sixty-two is less than two hundred dollars
7 or, if no return is filed, the amount of tax less the amount of the
8 credits allowed by section nine of this chapter and section 6 of
9 chapter sixty-two is less than two hundred dollars.

1 SECTION 17. Section 40 of said Chapter 62C, as most recently
2 amended by section 396 of chapter 133 of the Acts of 1992, is
3 hereby amended in subparagraph (b) by striking out the word
4 "ninety’' in the line 20, and inserting in place thereof the word
5 “forty-five”.

1 SECTION 18. Section lof Chapter 628 of the General Laws,
2 as appearing in the 1994 Official Edition, is amended by striking
3 out the definition of “Employee” in lines 8 through 11 and
4 inserting in place thereof the following new definition:—
5 “Employee”, employee as defined in section thirty-four
6 hundred and one (c) of the Internal Revenue Code, except fulltime
7 students engaged in seasonal, temporary or part-time employment
8 whose estimated annual income would not exceed eight thousand
9 dollars.

1 SECTION 19. Subsection (a) of section 14 of Chapter 628, as
2 so appearing in the 1994 Official Edition, is amended by inserting
3 at the end thereof the following sentence;—

4 For purposes of determining such additions to tax, daily
5 compounding shall not apply during the period of underpayment.

1 SECTION 20. Subsection (a) of section 3 of Chapter 638 of the
2 General Laws, as appearing in the 1994 Official Edition, is
3 amended by inserting at the end thereof the following sentence:—

4 For purposes of determining such additions to tax, daily
5 compounding shall not apply during the period of underpayment.

1 SECTION 21. Section 32 of Chapter 62C of the General Laws,
2 as so appearing in the 1994 Official Edition, is amended by
3 striking subsections (a) through (c) and inserting in place thereof
4 the following new subsections: —
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5 (a) Taxes shall be due and payable at the time when the tax
6 return is required to be filed, determined without regard to any
7 extension of time for filing the ret urn. If any amount of tax is not
8 paid to the commissioner on or before its statutory due date, there
9 shall be added to the tax interest at the rate of the federal short-

-10 term rate determined under section 6621(b) of the Internal
11 Revenue Code, as amended and in effect for the taxable year, plus
12 four percentage points compounded daily to the date of payment.
13 (b) Taxes assessed under sections twenty-six, twenty-seven,
14 twenty-eight and thirty and penalties imposed under section
15 twenty-eight, subsection (a) of section thirty-three, or any other
16 provision of this chapter shall include interest at the rate provided
17 in paragraph (a) of this section compounded daily to the date
18 when the tax so assessed, or any unpaid balance thereof, is
19 required to be paid, which shall be the thirtieth day following the
20 date of the notice of tax due. Any amount of tax, interest or
21 penalty that is not paid by such date shall accrue interest at the
22 rate provided in paragraph (a) of this section compounded daily
23 from such date to the date of payment.
24 (c) A penalty assessed under section twenty-eight, subsection
25 (a) of section thirty-three or any other provision of this chapter
26 shall include interest at the rate provided in paragraph (a) of this
27 section compounded daily from the date on which the tax return is

28 required to be filed, determined with regard to any extension
29 granted by the commissioner, to the date of payment of such
30 penalty. A penalty assessed under subsections (b) or (c) of said
31 section thirty-three shall include interest at the rate provided in
32 paragraph (a) of this section compounded daily from a date thirty-
-33 one days after the date of the notice of assessment to the date of
34 payment of penalty. Additions to tax under subsection (a) of sec-
-35 tion fourteen of chapter sixty-two B or subsection (a) of section
36 three of chapter sixty-three B shall include interest at the rate pro-
-37 vided in paragraph (a) of this section compounded daily from the
38 statutory due date of the return upon which such additions are
39 required to be shown, determined without regard to extensions, to
40 the date upon which the additions are paid.

1 SECTION 22. Chapter 62C of the General Laws, as most
2 recently amended by section 82 of chapter 60 of the acts of 1994,
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3 is amended by inserting, after section 378, the following
4 section: —

5 Section 37C. The commissioner may, in his discretion.
6 reimburse a taxpayer for any amount charged to the taxpayer by a
7 bank or financial institution if the commissioner determines that
8 such charge was the direct result of an error on the part of the
9 department of revenue.

1 SECTION 23. Chapter 14, section 6, paragraph 1 of the
2 General Laws, as so appearing in the 1994 Official Edition, is
3 hereby amended, by adding the following sentence:—
4 All regulations and rules of practice and procedure shall be
5 published in writing and made available to the general public
6 upon request on or before January 1. 1996.
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