
SENATE No. 1964

Commontoealtf) of iflagsacjjusctts

SENATE, July 6, 1995

The committee on the Judiciary, to whom was referred the petition
(accompanied by bill, Senate, No. 870) of Cheryl A. Jacques,
Barbara E. Gray, Lois G. Pines, Mary Jeanette Murray and other mem-
bers of the General Court for legislation to protect the privacy rights
of victims of sexual assault and domestic violence, reports the accom-
panying bill (Senate, No. 1964).

For the committee

CHERYL A. JACQUES
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In the Year One Thousand Nine Hundred and Ninety-Five

An Act further protecting the privacy rights of victims of
SEXUAL ASSAULT AND DOMESTIC VIOLENCE.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority ofthe same, asfollows:

1 SECTION 1. Chapter 233 of the General Laws is hereby
2 amended by inserting after section 19, as appearing in the 1992
3 Official Edition, the following sections:—
4 Section 19A. (1) In a criminal proceeding, no person may be
5 required to provide information as to whether such person has
6 ever sought or received counseling services unless, after hearing,
7 the judge determines that such information is discoverable under
8 the provisions of rule 14 of the Massachusetts Rules of Criminal
9 Procedure.

10 (2) Prior to the issuance of a subpoena or court order for the
11 production of material which there are reasonable grounds to
12 believe contains information protected by law as privileged or
13 confidential as described in section three of chapter seventy-
-14 one B, section one hundred thirty-five Aof chapter one hundred
15 twelve, sections twenty-six and thirty-six Aof chapter one hun-
-16 dred twenty-three, section seventeen of chapter one hundred
17 twenty-three B or section twenty A, twenty B, twenty J or
18 twenty Kof chapter two hundred thirty-three, the requesting party
19 shall file a written motion specifically identifying the material
20 sought. The court shall have the authority to impose costs and
21 fees resulting from failure to comply with this paragraph.
22 (3) Upon receipt of said written motion, the court shall deter-
-23 mine whether the material sought is likely to contain privileged or
24 confidential material. This determination shall be made prior to,

25 and without reliance on, the production of said materials to the
26 court. The requesting party shall give notice of such request, and
27 of the right to be heard in opposition to such request, to the keeper
28 or holder of the material sought, any person whose confidential or
29 privileged communications or material may be at issue, and all
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30 parties, not less than seven days prior to consideration of such
31 request by the court. The court shall base its determination on
32 written materials and affidavits. Any party as well as the holder of
33 any right to confidentiality or applicable privilege and the keeper
34 of any confidential or privileged material shall have the right to
35 provide the court with such written material and affidavits. Oral
36 testimony shall not be allowed. Following the proceedings
37 required by this section, if the court determines that some or all of
38 the material sought is likely to contain privileged or confidential
39 information, the court shall schedule a hearing to be held in accor-
-40 dance with section 198 of this chapter to determine whether a
41 court order should issue for the production of such material to the
42 court for an in camera inspection.
43 Section 198. (1) A hearing pursuant to this section shall not be
44 ordered unless the court determines that further consideration of
45 the moving party’s request for access to confidential or privileged
46 material is required under applicable law. If the court determines
47 that further consideration is required, the requesting party shall
48 give notice of such hearing, and of the right to be heard, to the
49 keeper or holder of the material sought, any person whose confi-
-50 dential or privileged communications or material may be at issue,
51 and all parties, not less than seven days prior to such hearing. At
52 such hearing, the burden of the party requesting access shall be
53 met only by written materials and affidavits. Oral testimony shall
54 be allowed.
55 (2) Following said hearing, if the court determines that some or
56 all of the material sought should be produced to the court for an in
57 camera inspection, the court shall make written findings identi-
-58 fying the facts and law relied upon by the court in determining
59 that the moving party established a sufficient showing that disclo-
-60 sure to the court is constitutionally required. If disclosure of cer-
-61 tain material to the court is constitutionally required, the court
62 shall issue an order accompanying its written findings which order
63 shall specifically identify the material to be produced. Such mate-
-64 rial shall be produced solely to the judge, for an in camera inspec-
-65 tion. Said order shall be narrowly tailored to identify the
66 individual whose privileged or confidential materials are to be
67 produced, the keeper of such material, the subject matter and time

68 period for which production is required and any other factor
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69 which may be used to minimize production and to prevent need-
less disclosure of material.70

(3) No confidential or privileged material shall be produced for
such in camera inspection except upon an order issued pursuant to
sections 19A and 198 of this chapter and no such materials shall
be ordered produced unless such production is constitutionally
required.

71
72
73
74
75
76 (4) No written materials and no argument, affidavit or proffer

submitted by the requesting party under sections 19A through 19C
of this Chapter shall be heard or considered ex parte.

77
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Section 19C. Following the proceedings required by sec-
tions 19A and 198, if it is determined that further disclosure of
confidential or privileged material to counsel, or any other person,
is constitutionally required, the court shall make written findings
identifying the facts and law relied upon by the court in deter-
mining that the moving party established a sufficient showing that
further disclosure beyond the in camera inspection previously
conducted is constitutionally required. If the court finds that fur-
ther disclosure is constitutionally required, the court shall issue an
order accompanying its written findings which order shall specifi-
cally identify which material is to be disclosed. Said order shall be
narrowly tailored to identify the individual whose privileged or
confidential materials are to b,e produced, the subject matter and
time period for which further disclosure is required and any other
factor which may be used to minimize production and to prevent
needless disclosure of material. Access to such confidential or
privileged material shall be limited to those specifically identified
individuals to whom disclosure is absolutely and unavoidably nec-
essary. Said order shall be accompanied by a separate protective
order which shall state at a minimum:

79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98

(a) the identity of those individuals authorized to review the
materials which are the subject of the court order, and their rela-
tionship to the parties;

99
100
101

(b) that such material shall be impounded by the court and
made available only to individuals authorized to review such
material;

102
103
104

(c) that such material shall not be removed from the court-
house, shall not be photocopied or otherwise reproduced and shall
not be reviewed by unauthorized individuals;

105
106
107
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108 (d) that no counsel or party shall offer or attempt to offer into
109 evidence any portion of the material or information derived from
110 such material without prior authorization of the court following a
111 determination by the court that the admission of such material is
112 constitutionally required;
113 (e) that no person authorized to have access to the privileged or
114 confidential material shall disclose its contents to another, without
115 prior authorization from the court;
116 (f) that the court shall maintain a log indicating who has
117 reviewed such material and when such material was reviewed;
118 (g) that any person who violates the protective order shall be
119 subject to sanctions for contempt and to a fine of not more than
120 ten thousand dollars or imprisonment for not more than two and
121 one half years, or both.
122 Section 19D. The holder of any right to confidentiality or
123 applicable privilege, the keeper of such material, and the
124 Commonwealth shall have a right to appeal an order of the court
125 to a de novo review before a single justice of the Appeals Court
126 whenever such order requires disclosure to the court for an in
127 camera inspection pursuant to section 19b of this chapter
128 The holder of any right to confidentiality or applicable privi-
129 lege and the Commonwealth shall have a right to appeal an order
130 of the court to a de novo review before a single justice of the
131 Appeals Court whenever such order requires disclosure to counsel
132 or any other person pursuant to section 19C of this chapter. The
133 Commonwealth may represent the interests of the holder of any
134 right to confidentiality or applicable privilege where such holder
135 knowingly agrees, in writing, to such representation
136 Any order requiring production of such material shall be stayed
137 pending a decision of the single justice provided that notice of
138 intent to pursue such relief is filed with the lower court within
139 three days of the entry of such disclosure order and provided fur-
140 ther that such appeal is docketed in the single justice session
141 within ten days of the entry of such disclosure order. No further
142 appeals will be allowed and the single justice decision shall be
143 final provided, however, that the single justice may elect to refer
144 the matter to the full court for consideration in which case the
145 decision of the full court shall be final. Pendency of the single jus-
146 tice appeal, and any matter referred by the single justice to the full
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147 court, constitutes excludable delay under Rule 36 of the
148 Massachusetts Rules of Criminal Procedure.
149 Section 19E. Whenever, pursuant to sections 19A, 198, 19C and
150 19D of this chapter, the disclosure of privileged or confidential
151 information is sought, or whenever such information is sought to
152 be introduced at trial, and such information is available through a
153 non-privileged or non-confidential source, disclosure prior to the
154 trial and admission at trial shall be prohibited.
155 Section 19F. The provisions of Sections 19A through 19E of this
156 Chapter shall apply only when the holder of the privilege or right
157 of confidentiality at issue is not the Defendant in the criminal pro-
-158 ceeding. The provisions of Sections 19A through 19E of this
159 Chapter shall not be construed as limiting or otherwise dimin-
-160 ishing any other protections afforded privileged or confidential
161 communications or material.

1 SECTION 2. Section 20J of chapter 233 of the General Laws,
2 as appearing in the 1992 Official Edition, is hereby amended by
3 inserting in line 12 after the words “sexual assault” the following
4 words;— or a licensed psychotherapist, social worker, or psychi-
-5 atric nurse.

1 SECTION 3. Section 20J of said chapter 233 of the General
2 Laws, as appearing in the 1992 Official Edition, is hereby
3 amended by inserting in line 32 after the words “such confidential
4 communications shall”, the following words:— be entitled to the
5 same protections from disclosure in any legal proceeding as com-
-6 munications defined in section twenty A of chapter two hundred
7 and thirty three and shall.

1 SECTION 4. Section 20K of said chapter 233 of the General
2 Laws, as appearing in the 1992 Official Edition, is hereby
3 amended by inserting in line 24 after the words “victims of abuse”
4 the following words:— ,or a licensed psychotherapist, social
5 worker or psychiatric nurse.

1 SECTION 5. Section 20K of said chapter 233 of the General
2 Laws, as appearing in the 1992 Official Edition is hereby
3 amended by inserting in line 36 after the word “shall” the
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4 following words: be entitled to the name protections as com-
-5 munications defined in section twenty A of chapter two hundred
6 and thirty-three and shall.

1 SECTION 6. Section 20K of said chapter 233 of the General
2 Laws, as appearing in the 1992 Official Edition, is hereby
3 amended by striking the third sentence beginning on line 38.

1 SECTION 7. The provisions of this Act are hereby declared to
2 be severable and if any part shall be held to be invalid or uncon-
-3 stitutional, such invalidity or unconstitutionality shall not affect
4 the validity of any of the remaining provisions of this Act.
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