
SENATE No. 1974

(Jibe Commontoealtf) of Jttassacfiusctts

SENATE, July 17, 1995.

The committee on Ways and Means, to whom was committed the 
House Bill relative to the equitable taxation of financial institutions 
(House, No. 4975), reports recommending that the same ought to pass, 
with an amendment striking out all after the enacting clause and 
inserting in place thereof the text of Senate document numbered 1974.

For the committee,

THOMAS F. BIRMINGHAM.
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SENATE — No. 1974 [July

®fic Commontoealtf) of jftlassacfiusetta

In the Year One Thousand Nine Hundred and Ninety-Five.

SECTION 1. Chapter 63 of the General Laws is hereby 
amended by striking out sections 1 and 2, as appearing in the 1994 
Official Edition, and inserting in place thereof the following three
sections:—

Section 1. When used in sections one to two A, inclusive, and 
section thirty-eight B, the following words shall, unless the con
text otherwise requires, have the following meaning:

“Billing address”, the location indicated in the books and 
records of the taxpayer on the first day of the taxable year, or on 
such later date in the taxable year when the customer relationship 
began, as the address where any notice, statement or bill relating 
to a customer’s account is mailed.

“Borrower or credit card holder located in this commonwealth”,
(a) a borrower, other than a credit card holder, that is engaged in a 
trade or business which maintains its commercial domicile in this 
commonwealth; or

(b) a borrower that is not engaged in a trade or business or a 
credit card holder whose billing address is in this commonwealth.

“Commercial domicile”: (a) the headquarters of the trade or 
business, that is, the place from which the trade or business is 
principally managed and directed; or

(b) if a taxpayer is organized under the laws of a foreign 
country, or of the Commonwealth of Puerto Rico, or any territory 
or possession of the United States, such taxpayer’s commercial 
domicile shall be deemed to be the state of the United States or 
the District of Columbia from which such taxpayer’s trade or 
business in the United States is principally managed and directed. 
It shall be presumed, subject to rebuttal, that the location from 
which the taxpayer’s trade or business is principally managed and 
directed is the state of the United States or the District of 
Columbia to which the greatest number of employees are regu
larly connected or out of which they are working, irrespective of 
where the services of such employees are performed, as of the last 
day of the taxable year.
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35 “Compensation”, wages, salaries, commissions and any ot er
36 form of remuneration paid to employees for personal services t at
37 are included in such employee’s gross income under the k. era
38 Internal Revenue Code. In the case of employees not subject to
39 the Federal Internal Revenue Code, such as those employed in
40 foreign countries, the determination of whether such payments
41 would constitute gross income to such employees under the fed-
42 eral Internal Revenue Code shall be made as though such
43 employees were subject to the federal Internal Revenue Code.
44 “Credit card”, credit, travel or entertainment card.
45 “Credit card issuer’s reimbursement fee”, the fee a taxpayer
46 receives from a merchant’s bank because one of the persons to
47 whom the taxpayer has issued a credit card has charged merchan-
48 dise or services to the credit card.
49 “Employee”, with respect to a particular taxpayer, any indi-
50 vidual who, under the usual common-law rules applicable in
51 determining the employer-employee relationship, has the status of
52 an employee of that taxpayer.
53 “Engaged in business in the commonwealth”, (a) having a
54 business location in the commonwealth; (b) having employees,
55 representatives or independent contractors conducting business
56 activities on its behalf in the commonwealth; (c) maintaining,
57 renting or owning any tangible or real property in the common-
58 wealth; (d) regularly performing services in the commonwealth;
59 (e) regularly engaging in transactions with customers in the com-
60 monwealth that involve intangible property and result in income
61 flowing to the taxpayer from residents of the commonwealth,
62 (f) regularly receiving interest income from loans secured by tan-
63 gible personal or real property located in the commonwealth, or
64 (g) regularly soliciting and receiving deposits from customers in
65 the commonwealth. With respect to the activities described in
66 clauses (d) to (g), inclusive, activities shall be presumed, subject
67 to rebuttal, to be conducted on a regular basis within the common-
68 wealth, if any of such activities are conducted with one hundred
69 or more residents of the commonwealth during any taxable year or
70 if the taxpayer has ten million dollars or more of assets attribut-
71 able to sources within the commonwealth, or has in excess of five
72 hundred thousand dollars in receipts attributable to sources within
73 the commonwealth.
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“Financial institution”, (a) any bank, banking association, trust 
company, federal or state savings and loan association, including 
all banks for cooperatives organized under the United States Farm 
Credit Act of nineteen hundred and thirty-three, whether of issue 
or not, existing by authority of the United States, or any state, or a s 
foreign country, or any law of the commonwealth;

(b) any other institution, association or entity, the deposits on 
accounts of which are insured under the Federal Deposit Insurance j 
Act or by the Federal Deposit Insurance Corporation, any institu-' 
tion, association or entity, which is a member of a federal Home: 
Loan Bank, excluding corporations described in section one of; 
chapter one hundred and seventy-one, any other bank or thrift 
institution incorporated or organized under the laws of a state i 
which is engaged in the business of receiving deposits, any 
corporation organized under the provisions of 12 USC 611-6311 
and 12 USC 3101;

(c) any corporation subject to chapter one hundred and sixty-, 
seven A, or registered under the Federal Bank Holding Company 
Act of nineteen hundred and fifty-six, or registered as a savings, 
and loan holding company under the Federal National Housings 
Act, as amended, including any subsidiary which participates in 
the filing of a consolidated return of income to the federal;, 
government;

(d) any corporation subject to supervision by the division of. 
banks including but not limited to corporations described in B - l  
tion twenty-four of chapter ninety-three; sections ninety-six to one. 
hundred and four or section one hundred and fourteen C of 
chapter one hundred and forty; section thirty-eight of chapter one 
hundred and sixty-seven; section five of chapter one hundred and 
sixty-seven B; chapter one hundred and sixty-nine A; chapter two. 
hundred and fifty-five B; chapter two hundred and fifty-five C;, 
chapter two hundred and fifty-five D; and chapter two hundred , 
and fifty-five E; or

(e) any other corporation organized under the laws of the , 
United States, the commonwealth or any other state or a foreign j 
country which, in substantial competition with financial institu-? 
tions as defined in any or all of clauses (a) to (d), inclusive,  ̂
derives more than fifty percent of its gross income, excluding non j 
recurring, extraordinary items, from loan origination, from



1995] SENATE — No. 1974 5

113 lending activities (including discounting obligations), or from
114 credit card activities; provided, however, that corporations
115 described in section one of chapter one hundred seventy one shall
116 be excluded from the definition of financial institution.
117 “Gross income”, gross income as defined under the provisions
118 of the federal Internal Revenue Code, as amended and in effect for
119 the taxable year, plus the interest from bonds, notes and evidences
120 of indebtedness of any state, including this commonwealth.
121 “Gross rents”, the actual sum of money or other consideration
122 payable for the use or possession of property. “Gross rents” shall
123 include, but not be limited to:
124 (a) any amount payable for the use or possession of real
125 property or tangible property whether designated as a fixed sum of
126 money or as a percentage of receipts, profits or otherwise;
127 (b) any amount payable as additional rent or in lieu of rent,
128 such as interest, taxes, insurance, repairs or any other amount
129 required to be paid by the terms of a lease or other arrangement;
130 and
131 (c) a proportionate part of the cost of any improvement to real
132 property made by or on behalf of the taxpayer which reverts to the
133 owner or lessor upon termination of a lease or other arrangement.
134 The amount to be included in gross rents shall be the amount of
135 amortization or depreciation allowed in computing the taxable
136 income base for the taxable year; provided, however, where a
137 building is erected on leased land by or on behalf of the taxpayer,
138 the value of the land shall be determined by multiplying the gross
139 rent by eight and the value of the building shall be determined in
140 the same manner as if owned by the taxpayer.
141 (d) The following shall not be included in the term “gross
142 rents”:
143 (i) reasonable amounts payable as separate charges for water,
144 steam, and electric service furnished by the lessor;
145 (ii) reasonable amounts payable as service charges for janitorial
146 services furnished by the lessor;
147 (iii) reasonable amounts payable for storage, provided such
148 amounts are payable for space not designated and not under the
149 control of the taxpayer; and
150 (iv) that portion of any rental payment which is applicable to
151 the space subleased from the taxpayer and not used by it.



6

152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190

SENATE — No. 1974 [July

“Loan”, any extension of credit resulting from direct negotia
tions between the taxpayer and its customer, or the purchase, in 
whole or in part, of such extension of credit from another. Loans 
include participations, syndications and leases treated as loans for 
federal income tax purposes. Loans shall not include: properties 
treated as loans under section 595 of the federal Internal Revenue 
Code; futures or forward contracts; options; notional principal 
contracts such as swaps; credit card receivables, including pur
chased credit card relationships; noninterest bearing balances due 
from depository institutions; cash items in the process of collec
tion; federal funds sold; securities purchased under agreement to 
resell; assets held in a trading account; securities; interests in a 
REMIC as defined in section 860D of the federal Internal 
Revenue Code, or other mortgage-backed or asset-backed secu
rity; and other similar items.

“Loan secured by real property”, a loan in which fifty percent 
or more of the aggregate value of the collateral, when valued at 
fair market value as of the time the original loan was incurred, 
was real property.

“Merchant discount”, the fee or negotiated discount charged to 
a merchant by the taxpayer for the privilege of participating in a 
program whereby a credit card is accepted in payment for the mer
chandise or services sold to the card holder.

“Net income”, gross income, other than ninety-five percent of 
dividends received in any taxable year beginning on or after 
January first, nineteen hundred and ninety-nine from or on 
account of the ownership of any class of stock if the financial 
institution owns fifteen percent or more of the voting stock of the 
institution paying the dividend, less the deductions, but not the 
credits allowable under the provisions of the federal Internal 
Revenue Code, as amended and in effect for the taxable year. For 
taxable years beginning on or after January first, nineteen hundred 
and ninety-nine, the provisions of section two hundred and ninety- 
one of said Code shall not apply; and the provisions of section one 
hundred and seventy-one (a)(2) and two hundred and sixty-five of 
said Code shall only apply to the extent that the income to which 
the deductions relate is excludable from gross income. Deductions 
with respect to the following items, however, shall not be allowed 
except as otherwise provided:
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191 (a) dividends received, except as otherwise provided;
192 (b) losses sustained in other taxable years; or
193 (c) taxes on or measured by income, franchise taxes measured
194 by net income, franchise taxes for the privilege of doing business
195 and capital stock taxes imposed by any state.
196 “Participation”, an extension of credit in which an undivided
197 ownership interest is held on a pro rata basis in a single loan or
198 pool of loans and related collateral. In a loan participation, the
199 creditor originator initially makes the loan and then subsequently
200 resells all or a portion of it to other lenders. The participation may
201 or may not be known to the borrower.
202 “Person”, an individual, estate, trust, partnership, corporation
203 and any other business entity.
204 “Principal base of operations”, with respect to transportation
205 property means the place of more or less permanent nature from
206 which said property is primarily directed or controlled. With
207 respect to an employee, the “principal base of operations” means
208 the place of more or less permanent nature from which the
209 employee primarily (1) starts his work and to which he custom-
210 arily returns in order to receive instructions from his employer
211 or (2) (if (1) is not applicable) communicates with his customers
212 or other persons, or (3 )  (if (1) and (2) are both not applicable) per-
213 forms any other functions necessary to the exercise of his trade or
214 profession.
215 “Real property owned” and “tangible personal property
216 owned”, real and tangible personal property respectively, (1) on
217 which the taxpayer may claim depreciation for federal income tax
218 purposes, or (2) property to which the taxpayer holds legal title
219 and on which no other person may claim depreciation for federal
220 income tax purposes, or could claim depreciation if subject to
221 federal income tax. Real and tangible personal property do not
222 include coin, currency, or property acquired in lieu of or pursuant
223 to a foreclosure.
224 “Regular place of business”, an office at which the taxpayer
225 carries on its business in a regular and systematic manner and
226 which is consistently maintained, occupied and used by
227 employees of the taxpayer.
228 “State” a state of the United States, the District of Columbia,
229 the Commonwealth of Puerto Rico, any territory or possess.on of
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the United States; any foreign country; or a political subdivision - 
of any of the foregoing.

“Syndication”, an extension of credit in which two or more-1 
persons fund and each person is at risk only up to a specified per- 1 
centage of the total extension of credit or up to a specified dollar • “ 
amount.

“Taxable”,: Id
(a) that a taxpayer is subject in another state to a net income ® 

tax, a franchise tax measured by net income, a franchise tax fori™ 
the privilege of doing business, a corporate stock tax, including |[® 
bank shares tax, a single business tax, or an earned surplus tax, or18 
any tax which is imposed upon or measured by net income; or

(b) that another state has jurisdiction to subject the taxpayer to  ̂
any of such taxes regardless of whether, in fact, the state does or  ̂
does not.

“Taxable year”, any fiscal or calendar year or period for which ■ 
the taxpayer is required to make a return to the federal govern- h 
ment; or the period for which a return is made by the taxpayer, if afe 
return is made (1) for a period less than twelve months, or (2) for ! 
a period for which no return to the federal government is required, a

“Taxpayer”, a financial institution engaged in business in thei 
commonwealth.

“Transportation property”, vehicles and vessels capable oft 
moving under their own power, including, but not limited to, air- 1  
craft, trains, water vessels and motor vehicles, as well as any s 
equipment or containers attached to such property, such as rolling :j 
stock, barges, trailers or the like.

Section 2. (a) Except as provided in subsection (b), every finan- i 
cial institution engaged in business in the commonwealth shall; 
pay, on account of each taxable year, an excise measured by its net<■ 
income determined to be taxable under section two A at the fol-! 
lowing rate: taxable years beginning on or after January first, | 
nineteen hundred and ninety-five but before January first, nine-t 
teen hundred and ninety-six, twelve and thirteen hundredths per- 1  
cent; on or after January first, nineteen hundred and ninety-six but y 
before January first, nineteen hundred and ninety-seven, eleven 
and seventy-two hundredths percent; on or after January first, | 
nineteen hundred and ninety-seven but before January first, nine- ] 
teen hundred and ninety-eight, eleven and thirty-two hundredths i



1995] SENATE — No. 1974 9

percent; on or after January first, nineteen hundred and ninety- 
2 eig t but before January first, nineteen hundred and ninety-nine, 
27 ten and ninety-one hundredths percent; on or after January first,
272 nineteen hundred and ninety-nine, ten and one-half percent; pro
273 vided, however, that the excise imposed hereunder shall be no less
274 than four hundred and fifty-six dollars.
275 (b) Any corporation taxable under this section and described in
276 clause (c), (d) or (e) of the definition of “financial institution” in
277 section one, but not described in clause (a) or (b) of said defini-
278 tion, shall pay on account of each taxable year beginning on or
279 after January first, nineteen hundred and ninety-five an excise
280 measured by its net income determined to be taxable under section
281 two A at the rate of ten and one-half percent; provided, however,
282 that the excise imposed hereunder shall be no less than four hun-
283 dred and fifty-six dollars.
284 (c) The commissioner is hereby authorized to adjust the net
285 income of any taxpayer in accordance with the provisions of and
286 the rules and regulations under section 482 of the federal Internal
287 Revenue Code, as amended from time to time.
288 Section 2A. The commissioner shall determine the part of the
289 net income of a financial institution derived from business carried
290 on within the commonwealth as follows:
291 (a) If the financial institution does not have income from busi-
292 ness activity which is taxable in another state, the whole of its net
293 income shall be taxable under section two. For purposes of this
294 section, a financial institution is taxable in another state as defined
295 in the definition of “taxable” in section-one;
296 (b) If the financial institution has income from business activity
297 which is taxable both within and without this commonwealth, its
298 net income shall be apportioned to this commonwealth by multi-
299 plying its net income by the apportionment percentage. The
300 apportionment percentage is determined by adding the taxpayer’s
301 receipts factor, property factor and payroll factor together and
302 dividing the sum by three. If one of the factors is missing, the two
303 remaining factors are added and the sum is divided by two. If two
304 of the factors are missing, the remaining factor is the apportion-
305 ment percentage. If all three factors are missing, the whole of the
306 financial institution’s net income shall be taxable under section
307 two. A factor is missing if both its numerator and denominator are
308 zero but it is not missing merely because its numerator is zero.
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(c) Each factor shall be computed according to the method of 
accounting, cash or accrual basis, used by the taxpayer for federal 
income tax purposes for the taxable year.

(d) The receipts factor is a fraction, the numerator of which is 
the receipts of the taxpayer in the commonwealth during the 
taxable year and the denominator of which is the receipts of the 
taxpayer within and without the commonwealth during the taxable 
year. The method of calculating receipts for purposes of the 
denominator is the same as the method used in determining 
receipts for purposes of the numerator. As used in this subsection, 
“receipts” shall mean gross income, including net taxable gain on 
disposition of assets and money market transactions in the regular 
course of the financial institution’s trade or business. The numer
ator of the receipts factor shall include, but not be limited to, the 
following receipts attributable to the commonwealth:

(i) the numerator of the receipts factor includes receipts from 
the lease or rental of real property owned by the taxpayer if the 
property is located within the commonwealth or receipts from the 
sublease of real property if the property is located within the 
commonwealth.

(ii) (A) Except as described in subparagraph (B), the numerator 
of the receipts factor includes receipts from the lease or rental of 
tangible personal property owned by the taxpayer if the property 
is located within this commonwealth when it is first placed in
service by the lessee.

(B) Receipts from the lease or rental of transportation property 
owned by the taxpayer are included in the numerator of the 
receipts factor to the extent that the property is used in the com
monwealth. The extent an aircraft will be deemed to be used in 
the commonwealth and the amount of receipts that is to be 
included in the numerator of the commonwealth’s receipts factor 
is determined by multiplying all the receipts from the lease or 
rental of the aircraft by a fraction, the numerator of which is the 
number of landings of the aircraft in the commonwealth and the 
denominator of which is the total number of landings of the air
craft. If the extent of the use of any transportation property within 
the commonwealth cannot be determined, then the property will 
be deemed to be used wholly in the state in which the property has 
its principal base of operations. A motor vehicle will be deemed to 
be used wholly in the state in which it is registered.
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349 (iii) (A) The numerator of the receipts factor includes interest
350 and fees or penalties in the nature of interest from loans secured
351 by real property if the property is located within the common-
352 wealth. If the property is located both within the commonwealth
353 and one or more other states, the receipts described in this sub-
354 section are included in the numerator of the receipts factor if more
355 than fifty percent of the fair market value of the real property is
356 located within the commonwealth. If more than fifty percent of
357 the fair market value of the real property is not located within any
358 one state, then the receipts described in this subsection shall be
359 included in the numerator of the receipts factor if the borrower is
360 located in the commonwealth.
361 (B) The determination of whether the real property securing a
362 loan is located within the commonwealth shall be made as of the
363 time the original agreement was made and any and all subsequent
364 substitutions of collateral shall be disregarded.
365 (iv) The numerator of the receipts factor includes interest and
366 fees or penalties in the nature of interest from loans not secured
367 by real property if the borrower is located in the commonwealth.
368 (v) The numerator of the receipts factor includes net gains from
369 the sale of loans. Net gains from the sale of loans includes income
370 recorded under the coupon stripping rules of section 1286 of the
371 federal Internal Revenue Code.
372 (A) The amount of net gains, but not less than zero, from the
373 sale of loans secured by real property included in the numerator is
374 determined by multiplying such net gains by a fraction, the
375 numerator of which is the amount included in the numerator of the
376 receipts factor pursuant to paragraph (iii) and the denominator of
377 which is the total amount of interest and fees or penalties in the
378 nature of interest from loans secured by real property.
379 (B) The amount of net gains, but not less than zero, from the
380 sale of loans not secured by real property included in the numer-
381 ator is determined by multiplying such net gains by a fraction the
382 numerator of which is the amount included in the numerator of the
383 receipts factor pursuant to paragraph (iv) and the denominator of
384 which is the total amount of interest and fees or penalties in the
385 nature of interest from loans not secured by real property.
386 (vi) The numerator of the receipts factor includes interest and
387 fees or penalties in the nature of interest from credit card receiv-
388 ables and receipts from fees charged to card holders, such as
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annual fees, if the billing address of the card holder is in the 
commonwealth.

(vii) The numerator of the receipts factor includes net gains, but 
not less than zero, from the sale of credit card receivables multi
plied by a fraction, the numerator of which is the amount included 
in the numerator of the receipts factor pursuant to paragraph (vi) 
and the denominator of which is the taxpayer’s total amount of 
interest and fees or penalties in the nature of interest from credit 
card receivables and fees charged to card holders.

(viii) The numerator of the receipts factor includes all credit 
card issuers reimbursement fees multiplied by a fraction, the 
numerator of which is the amount included in the numerator of the 
receipts factor pursuant to paragraph (vi) and the denominator of 
which is the taxpayer’s total amount of interest and fees or penal
ties in the nature of interest from credit card receivables and fees 
charged to card holders.

(ix) The numerator of the receipts factor includes receipts from 
merchant discount if the commercial domicile of the merchant is 
in the commonwealth. Such receipts shall be computed net of any 
card holder charge backs, but shall not be reduced by any inter
change transaction fees or by any issuer’s reimbursement fees 
paid to another for charges made by its card holders.

(x) (A)(l) The numerator of the receipts factor includes loan 
servicing fees derived from loans secured by real property multi
plied by a fraction, the numerator of which is the amount included 
in the numerator of the receipts factor pursuant to paragraph (iii) 
and the denominator of which is the total amount of interest and 
fees or penalties in the nature of interest from loans secured by 
real property.

(2) The numerator of the receipts factor includes loan servicing 
fees derived from loans not secured by real property multiplied by 
a fraction, the numerator of which is the amount included in the 
numerator of the receipts factor pursuant to paragraph (iv) and the 
denominator of which is the total amount of interest and fees or 
penalties in the nature of interest from loans not secured by real 
property.

(B) In circumstances in which the taxpayer receives loan 
servicing fees for servicing either the secured or unsecured loans



1995] SENATE — No. 1974 13

427 of another, the numerator of the receipts factor shall include such
428 fees if the borrower is located in the commonwealth.
429 (xi) The numerator of the receipts factor includes receipts from
430 services not otherwise apportioned under this section if the service
431 is performed in the commonwealth. If the service is performed
432 both within and without the commonwealth, the numerator of the
433 receipts factor includes receipts from services not otherwise
434 apportioned under this section, if a greater proportion of the
435 income-producing activity is performed in the commonwealth,
436 than in any other state, based on costs of performance.
437 (xii) (A) Interest, dividends, net gains, but not less than zero,
438 and other income from investment assets and activities and from
439 trading assets and activities shall be included in the receipts
440 factor. Investment assets and activities and trading assets and
441 activities include but are not limited to: investment securities;
442 trading account assets; federal funds; securities purchased and
443 sold under agreements to resell or repurchase; options; futures
444 contracts; forward contracts; notional principal contracts such as
445 swaps; equities; and foreign currency transactions. With respect to
446 the investment and trading assets and activities described in
447 clauses (1) and (2), the receipts factor shall include the amounts
448 described in said clauses (1) and (2).
449 (1) The receipts factor shall include the amount by which
450 interest from federal funds sold and securities purchased under
451 resale agreements exceeds interest expense on federal funds pur-
452 chased and securities sold under repurchase agreements.
453 (2) The receipts factor shall include the amount by which
454 interest, dividends, gains and other income from trading assets
455 and activities, including, but not limited to, assets and activities in
456 the matched book, in the arbitrage book and foreign currency
457 transactions, exceed amounts paid in lieu of interest, amounts paid
458 in lieu of dividends, and losses from such assets and activities.
459 (B) The numerator of the receipts factor includes interest,
460 dividends, net gains, but not less than zero, and other income from
461 investment assets and activities and from trading assets and activi-
462 ties described in subparagraph (A) that are attributable to the
463 commonwealth.
464 (1) The amount of interest, dividends, net gams, but not less
465 than zero, and other income from investment assets and activities
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in the investment account to be attributed the commonwealth and 
included in the numerator is determined by multiplying all such 
income from such assets and activities by a fraction, the numer
ator of which is the average value of such assets which are 
properly assigned to a regular place of business of the taxpayer 
within the commonwealth and the denominator of which is the 
average value of all such assets.

(2) The amount of interest from federal funds sold and pur
chased and from securities purchased under resale agreements and 
securities sold under repurchase agreements attributable to the 
commonwealth and included in the numerator is determined by 
multiplying the amount described in clause (1) of subparagraph 
(A) from such funds and such securities by a fraction, the numer
ator of which is the average value of federal funds sold and 
securities purchased under agreements to resell which are properly 
assigned to a regular place of business of the taxpayer within the 
commonwealth and the denominator of which is the average value 
of all such funds and such securities.

(3) The amount of interest, dividends, gains and other income 
from trading assets and activities, including but not limited to 
assets and activities in the matched book, in the arbitrage book 
and foreign currency transactions, but excluding amounts 
described in clause (1) or (2) attributable to the commonwealth 
and included in the denominator is determined by multiplying the 
amount described in clause (2) of subparagraph (A) by a fraction, 
the numerator of which is the average value of such trading assets 
which are properly assigned to a regular place of business of the 
taxpayer within the commonwealth and the denominator of which 
is the average value of all such assets.

(4) For purposes of this paragraph, average value shall be 
determined using the rules for determining the average value of 
tangible personal property set forth in paragraphs (ii) and (iii) of 
subsection (e).

(C) In lieu of using the method set forth in subparagraph (B), 
the taxpayer may elect, or the commissioner may require in order 
to fairly represent the business activity of the taxpayer in the com
monwealth, the use of the method set forth in this subparagraph.

(1) The amount of interest, dividends, net gains, but not less 
than zero, and other income from investment assets and activities
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505 in the investment account to be attributed to the commonwealth
506 and included in the numerator is determined by multiplying all
507 such income from such assets and activities by a fraction^ the
508 numerator of which is the gross income from such assets and
509 activities which are properly assigned to a regular place of
510 business of the taxpayer within the commonwealth and the
511 denominator of w hich is the gross income from all such assets and
512 activities.
513 (2) The amount of interest from federal funds sold and pur-
514 chased and from securities purchased under resale agreements and
515 securities sold under repurchase agreements attributable to the
516 commonwealth and included in the numerator is determined by
517 multiplying the amount described in clause (1) of subparagraph
518 (A) from such funds and such securities by a fraction, the numer-
519 ator of which is the gross income from such funds and such secu-
520 rities which are properly assigned to a regular place of business of
521 the taxpayer within this commonwealth and the denominator of
522 which is the gross income from all such funds and such securities.
523 (3) The amount of interest, dividends, gains and other income
524 from trading assets and activities, including but not limited to
525 assets and activities in the matched book, in the arbitrage book
526 and foreign currency transactions, but excluding amounts
527 described in clause (1) or (2), attributable to the commonwealth
528 and included in the numerator is determined by multiplying the
529 amount described in clause (2) of subparagraph (A) by a fraction,
530 the numerator of which is the gross income from such trading
531 assets and activities which are properly assigned to a regular place
532 of business of the taxpayer within the commonwealth and the
533 denominator of which is the gross income from all such assets and
534 activities.
535 (D) If the taxpayer elects or is required by the commissioner to
536 use the method set forth in subparagraph (C), it shall use this
537 method on all subsequent returns unless the taxpayer receives
538 prior permission from the commissioner to use, or the commis-
539 sioner requires, a different method.
540 (E) The taxpayer shall have the burden of proving that an
541 investment asset or activity or trading asset or activity was
542 properly assigned to a regular place of business outside of the
543 commonwealth by demonstrating that the day-to-day decisions
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regarding the asset or activity occurred at a regular place of busi
ness outside the commonwealth. Where the day-to-day decisions 
regarding an investment asset or activity or trading asset or 
activity occur at more than one regular place of business and one 
such regular place of business is in the commonwealth and one 
such regular place of business is outside the commonwealth, such 
asset or activity shall be considered to be located at the regular 
place of business of the taxpayer where the investment or trading 
policies or guidelines with respect to the asset or activity are 
established. Unless the taxpayer demonstrates to the contrary, 
such policies and guidelines shall be presumed to be established at 
the commercial domicile of the taxpayer.

(xiii) All receipts which would be assigned under this section to 
a state in which the taxpayer is not taxable shall be included in the 
numerator of the receipts factor, if the taxpayer’s commercial 
domicile is in the commonwealth.

(e) The property factor is a fraction, the numerator of which is 
the average value of real property and tangible personal property 
rented to the taxpayer that is located or used within the common
wealth during the taxable year, the average value of the taxpayer’s 
real and tangible personal property owned that is located or used 
within the commonwealth during the taxable year, and the average 
value of the taxpayer’s loans and credit card receivables that are 
located within the commonwealth during the taxable year, and the 
denominator of which is the average value of all such property 
located or used within and without the commonwealth during the 
taxable year.

(i) The property factor shall include only property the income 
or expenses of which are included, or would have been included if 
not fully depreciated or expensed, or depreciated or expensed for 
a nominal amount, in the computation of the apportionable 
income base of the taxable year.

(ii) (A) The value of real property and tangible personal 
property owned by the taxpayer is the original cost or other basis 
of such property for federal income tax purposes without regard to 
depletion, depreciation or amortization.

(B) Loans are valued at their outstanding principal balance, 
without regard to any reserve for bad debts. If a loan is charged 
off in whole or in part for federal income tax purposes, the portion
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583 of the loan charged off is not outstanding. A specifically allocated
584 reserve established pursuant to regulatory or financial accounting
585 guidelines which is treated as charged-off for federal income tax
586 purposes shall be treated as charged-off for purposes of this
587 section.
588 (C) Credit card receivables are valued at their outstanding
589 principal balance, without regard to any reserve for bad debts. If a
590 credit card receivable is charged-off in whole or in part for federal
591 income tax purposes, the portion of the receivable charged off is
592 not outstanding.
593 (iii) The average value of property owned by the taxpayer is
594 computed on an annual basis by adding the value of the property
595 on the first day of the taxable year and the value on the last day of
596 the taxable year and dividing the sum by two. If averaging on this
597 basis does not properly reflect average value, the commissioner
598 may require averaging on a more frequent basis. The taxpayer
599 may elect to average on a more frequent basis. When averaging on
600 a more frequent basis is required by the commissioner or is
601 elected by the taxpayer, the same method of valuation must be
602 used consistently by the taxpayer with respect to property within
603 and without the commonwealth and on all subsequent returns
604 unless the taxpayer receives prior permission from the commis-
605 sioner or the commissioner requires a different method of deter-
606 mining average value.
607 (iv) (A) The average value of real property and tangible per-
608 sonal property that the taxpayer has rented from another and
609 which is not treated as property owned by the taxpayer for federal
610 income tax purposes, shall be determined annually by multiplying
611 the gross rents payable during the taxable year by eight.
612 (B) Where the use of the general method described in this sub-
613 section results in inaccurate valuations of rented property, any
614 other method which properly reflects the value may be adopted by
615 the commissioner or by the taxpayer when approved in writing by
616 the commissioner. Once approved, such other method of valuation
617 must be used on all subsequent returns unless the taxpayer
618 receives prior approval from the commissioner or the commis-
619 sioner requires a different method of valuation.
620 (v) (A) Except as described in subparagraph (B), real property
621 and tangible personal property owned by or rented to the taxpayer
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is considered to be located within the commonwealth if it is 
physically located, situated or used within the commonwealth.

(B) Transportation property is included in the numerator of the 
property factor to the extent that the property is used in the com
monwealth. The extent an aircraft will be deemed to be used in 
the commonwealth and the amount of value that is to be included 
in the numerator of the commonwealth’s property factor is 
determined by multiplying the average value of the aircraft by a 
fraction, the numerator of which is the number of landings of the 
aircraft in the commonwealth and the denominator of which is the 
total number of landings of the aircraft everywhere. If the extent 
of the use of any transportation property within the common
wealth cannot be determined, then the property will be deemed to 
be used wholly in the state in which the property has its principal 
base of operations. A motor vehicle will be deemed to be used 
wholly in the state in which it is registered.

(vi) (A) (1) A loan is considered to be located within the 
commonwealth if it is properly assigned to a regular place of busi
ness of the taxpayer within the commonwealth.

(2) A loan is properly assigned to the regular place of business 
with which it has a preponderance of substantive contacts. A loan 
assigned by the taxpayer to a regular place of business without 
the commonwealth shall be presumed to have been properly 
assigned if:

(a) the taxpayer has assigned, in the regular course of its 
business, such loan on its records to a regular place of business 
consistent with federal or state regulatory requirements;

(b) such assignment on its records is based upon substantive 
contacts of the loan to such regular place of business; and

(c) the taxpayer uses said records reflecting assignment of loans 
for the filing of all state and local tax returns for which an assign
ment of loans to a regular place of business is required.

(3) The presumption of proper assignment of a loan provided in 
clause (2) of subparagraph (A) may be rebutted upon a showing 
by the commissioner, supported by a preponderance of the evi
dence, that the preponderance of substantive contacts regarding 
such loan did not occur at the regular place of business to which it 
was assigned on the taxpayer’s records. When such presumption 
has been rebutted, the loan shall then be located within the com
monwealth if (a) the taxpayer had a regular place of business
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662 within the commonwealth at the time the loan was made; and
663 (b) the taxpayer fails to show, by a preponderance of the evidence,
664 that the preponderance of substantive contacts regarding such loan
665 did not occur within the commonwealth.
666 (B) In the case of a loan which is assigned by the taxpayer to a
667 place without the commonwealth which is not a regular place of
668 business, it shall be presumed, subject to rebuttal by the taxpayer
669 on a showing supported by the preponderance of evidence, that
670 the preponderance of substantive contacts regarding the loan
671 occurred within the commonwealth if, at the time the loan was
672 made the taxpayer’s commercial domicile, as defined in section
673 one, was within the commonwealth.
674 (C) To determine the state in which the preponderance of sub-
675 stantive contacts relating to a loan have occurred, the facts and
676 circumstances regarding the loan at issue shall be reviewed on a
677 case-by-case basis and consideration shall be given to such activi-
678 ties as the solicitation, investigation, negotiation, approval and
679 administration of the loan. The terms “solicitation”, “investiga-
680 tion”, “negotiation”, “approval” and “administration” are defined
681 as follows:
682 (1) “Solicitation” is either active or passive. Active solicitation
683 occurs when an employee of the taxpayer initiates the contact with
684 the customer. Such activity is located at the regular place of busi-
685 ness which the taxpayer’s employee is regularly connected with or
686 working out of, regardless of where the services of such employee
687 were actually performed. Passive solicitation occurs when the
688 customer initiates the contact with the taxpayer. If the customer’s
689 initial contact was not at a regular place of business of the tax-
690 payer, the regular place of business, if any, where the passive
691 solicitation occurred is determined by the facts in each case.
692 (2) “Investigation” is the procedure whereby employees of the
693 taxpayer determine credit-worthiness of the customer as well as
694 the degree of risk involved in making a particular agreement.
695 Such activity is located at the regular place of business which the
696 taxpayer’s employees are regularly connected with or working out
697 of, regardless of where the services of such employees were
698 actually p e rfo rm e d .
699 (3) “Negotiation” is the procedure whereby employees of the
700 taxpayer and its customer determine the terms of the agreement
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such as the amount, duration, interest rate, frequency of repay
ment, currency denomination and security required. Such activity 
is located at the regular place of business which the taxpayer’s 
employees are regularly connected with or working out of, regard
less of where the services of such employees were actually 
performed.

(4) “Approval” is the procedure whereby employees or the 
board of directors of the taxpayer make the final determination 
whether to enter into the agreement. Such activity is located at the 
regular place of business which the taxpayer’s employees are 
regularly connected with or working out of, regardless of where 
the services of such employees were actually performed. If the 
board of directors makes the final determination, such activity is 
located at the commercial domicile of the taxpayer.

(5) “Administration” is the process of managing the account. 
This process includes bookkeeping, collecting the payments, cor
responding with the customer, reporting to management regarding 
the status of the agreement and proceeding against the borrower or 
the security interest if the borrower is in default. Such activity is 
located at the regular place of business which oversees this 
activity.

(vii) For purposes of determining the location of credit card 
receivables, credit card receivables shall be treated as loans and 
shall be subject to the provisions of paragraph (vi).

(viii) A loan that has been properly assigned to a state shall, 
absent any change of material fact, remain assigned to said state 
for the length of the original term of the loan. Thereafter, said loan 
may be properly assigned to another state if said loan has a pre
ponderance of substantive contact to a regular place of business 
there.

(f) The payroll factor is a fraction, the numerator of which is 
the total amount paid in the commonwealth during the taxable 
year by the taxpayer for compensation and the denominator of 
which is the total compensation paid both within and without the 
commonwealth during the taxable year. The payroll factor shall 
include only that compensation which is included in the computa
tion of the net income to be apportioned for the taxable year.

(i) Payments made to any independent contractor or any other 
person not properly classified as an employee shall be excluded 
from both the numerator and the denominator of the factor.
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741 (ii) Compensation is paid in the commonwealth if any one of
742 the following tests, applied consecutively, is met:
743 (A) The employee’s services are performed entirely within the
744 commonwealth;
745 (B) The employee’s services are performed both within and
746 without the commonwealth, but the service performed without the
747 commonwealth is incidental to the employee’s service within the
748 commonwealth. The term “incidental” means any service which is
749 temporary or transitory in nature, or which is rendered in connec-
750 tion with an isolated transaction.
751 (C) Some of the employee’s services are performed in this
752 commonwealth and:
753 (1) the employee’s principal base of operations is within the
754 commonwealth; or
755 (2) there is no principal base of operations in any state in which
756 some part of the services are performed, but the place from which
757 the services are directed or controlled is in the commonwealth; or
758 (3) the principal base of operations and the place from which
759 the services are directed or controlled are not in any state in which
760 some part of the service is performed but the em ployee’s
761 residence is in the commonwealth.
762 (g) If the provisions of subsections (a) to (0, inclusive, are not
763 reasonably adapted to approximate the net income derived from
764 business carried on within the commonwealth, a financial institu-
765 tion may apply to the commissioner, or the commissioner may
766 require the financial institution, to have its income derived from
767 business carried on within this commonwealth determined by a
768 method other than that set forth in subsections (a) to (f), inclusive.
769 Such application shall be made by attaching to its duly-filed
770 return a statement of the reasons why the financial institution
771 believes that the provisions of this section are not reasonably
772 adapted to approximate its net income derived from business car-
773 ried on within this commonwealth and a description of the method
774 sought by it. A financial institution which so applies shall, upon
775 receipt of a request therefor from the commissioner, file with the
776 commissioner, under oath of its treasurer, a statement of such
777 additional information as the commissioner may require.
778 If after such application by the financial institution, or after the
779 commissioner’s own review, the commissioner determines that the
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provisions of subsections (a) to (f), inclusive, are not reasonably 
adapted to approximate the financial institution’s net income 
derived from business carried on within the commonwealth, the 
commissioner shall by reasonable methods determine the amount 
of net income derived from business activity carried on within the 
commonwealth. The amount thus determined shall be the net 
income taxable under section two and the foregoing determination 
shall be in lieu of the determination required by subsections (a) to
(f), inclusive. If an alternative method is used by the commis
sioner hereunder, the commissioner, in his discretion, with respect 
to the two next succeeding taxable years, may require similar 
information from such financial institution if it shall appear that 
the provisions of subsections (a) to (f), inclusive, are not reason
ably adapted to approximate for the applicable year the financial 
institution’s net income derived from business carried on within 
this commonwealth and may again by reasonable methods deter
mine such income.

SECTION 2. Section 30 of said chapter 63, as so appearing is 
hereby amended by striking out, in line 13, the word “or” and 
inserting in place thereof the following word:-— , to.

SECTION 3. Said section 30 of said chapter 63, as so 
appearing, is hereby further amended by inserting after the word 
“year”, in line 15, the following words:— , nor to corporations 
subject to tax under section two.

SECTION 4. Said section 30 of said chapter 63, as so 
appearing, is hereby further amended by striking out, in line 32, 
the word “or to” and inserting in place thereof the following 
word:— , to.

SECTION 5. Said section 30 of said chapter 63, as so 
appearing, is hereby further amended by inserting after the 
word “year”, in line 35, the following words:— nor to such 
corporations, associations or organizations subject to tax under 
section two.
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1 SECTION 6. Said chapter 63 is hereby further amended by
2 striking out section 38B, as so appearing, and inserting in place
3 thereof the following section:—
4 Section 38B. (a) Every financial institution, domestic business
5 corporation or foreign corporation which is engaged exclusively
6 in buying, selling, dealing in, or holding securities on its own
7 behalf and not as a broker, except securities of a DISC, and is not
8 a bank holding company under the federal Internal Revenue Code,
9 as amended and in effect for the taxable year, and, which either

10 applies to the commissioner to be classified as a security corpora-
11 tion before the end of the taxable year and is so classified, or has
12 been so classified by the commissioner for a prior taxable year
13 and such classification has not been revoked before the end of the
14 taxable year, shall pay, on account of each taxable year, an excise
15 equal to one and thirty-two one hundredths percent of the gross
16 income, as defined in section thirty, received by such corporation
17 during the taxable year or four hundred and fifty-six dollars,
18 whichever is greater.
19 (b) Every financial institution, domestic business corporation or
20 foreign corporation which is engaged exclusively in buying,
21 selling, dealing in, or holding securities on its own behalf and not
22 as a broker, except securities of a DISC, and is a bank holding
23 company under the federal Internal Revenue Code, as amended
24 and in effect for the taxable year, and which either applies to the
25 commissioner to be classified as a security corporation before the
26 end of the taxable year and is so classified, or has been so classi-
27 fied by the commissioner for a prior taxable year and such classi-
28 fication has not been revoked before the end of the taxable year,
29 shall pay, on account of such taxable year, an excise equal to
30 thirty-three one hundredths percent of the gross income, as
31 defined in section thirty, received by such corporation during the
32 taxable year or four hundred and fifty-six dollars, whichever is
33 greater.
34 (c) Any corporation taxable under this section shall not be
35 subject to the excise imposed by section two, thirty-two or thirty-
36 nine.

1 SECTION 7 Any financial institution which was taxed under
2 the provisions of chapter sixty-two or of sections thirty through
3 forty-two, inclusive, of chapter sixty-three of the General Laws
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4 for its taxable year beginning during nineteen hundred and ninety-
5 four shall continue to be so taxed and shall not be taxable as a
6 financial institution until the taxable year beginning on or after
7 January one, nineteen hundred and ninety-nine.

1 SECTION 8. (a) The department of revenue shall report to the
2 joint committee on taxation and the house and senate committees
3 on ways and means, on or before July fifteenth of each year, the
4 following aggregate information for domestic and foreign finan-
5 cial institutions : the number of entities apportioning income and
6 the various apportionment methods approved, total gross income
7 reported, total net income reported, total deductions reported, total
8 net income apportioned within and without the commonwealth,
9 the net revenue impact by reason of such apportionment, the net

10 revenue impact by reason of the expanded definition of “financial
11 institu tion”, the net revenue impact by reason of the rate
12 reduction, and the total number of returns audited pursuant to sub-
13 section (b).
14 (b) The department of revenue shall conduct audits of at least
15 fifty percent of financial institutions which are taxed pursuant to
16 this act or after the effective date of this act. The department shall
17 conduct audits on these financial institutions for taxable years
18 ending on or after December thirty-first, nineteen hundred and
19 ninety-five through December thirty-first, nineteen hundred and
20 ninety-seven.

1 SECTION 9. A special commission is hereby established to
2 study the advantages and disadvantages of requiring affiliated
3 financial institutions that are members of a unitary business to file
4 a combined tax return, notwithstanding whether each such affiliate
5 independently has nexus with Massachusetts. The commission
6 shall include the senate and house chairs of the joint committee on
7 taxation, the senate and house chairs of the joint committee on
8 banks and banking, the chairs of the senate and house committees
9 on ways and means, one senator appointed by the minority leader

10 of the senate, and one representative appointed by the minority
11 leader of the house. The commission shall study the following:
12 whether such a requirement would be consistent with a neutral tax
13 system; whether it would be equitable to multi-state institutions as
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14 well as to those operating only in Massachusetts; whether it would
15 be fair to impose this requirement on financial institutions
16 although it is not imposed on other industries; and what would be
17 the revenue implications of such a requirement. In examining
18 revenue implications, the commission shall examine the degree to
19 which unitary businesses (in the financial services sector) are able
20 to allocate income in such a manner that affiliates located in the
21 commonwealth report income less than the amount that would be
22 attributed to business in the commonwealth if the unitary business
23 were required to file a combined return. The department of rev-
24 enue shall provide all assistance and information requested by
25 said commission consistent with law, including confidentiality
26 provisions. The commission shall file a report of its findings with
27 the clerks of the house of representatives and senate on or before
28 December thirty-first, nineteen hundred and ninety-six.

1 SECTION 10. This act shall take effect for taxable years
2 beginning on or after January first, nineteen hundred and ninety-
3 five.
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