
SENATE No. 2111
[Senate, November 13, 1995 - Moved (Lees, Amorello, Hedlund,

Knapik, Rauschenbach, Shannon, Tarr, Tisei, Hicks and Swift) as a new
text of House, No. 5617, relative to job retention and economic
expansion in the Commonwealth.]

In the Year One Thousand Nine Hundred and Ninety-Five,

1 SECTION 1. Section 38 of chapter 63 of the General Laws, as
2 appearing in the 1994 Official Edition, is hereby amended by
3 striking out subsection (c) and inserting in place thereof the fol-
-4 lowing subsection:—-

5 (c). If a corporation, other than a defense corporation or a manu-
-6 factoring corporation as defined under subsections (k) and (1),
7 respectively, has income from business activity which is taxable
8 both within and without this commonwealth, its taxable net
9 income, determined under the provisions of subsection (a), shall be

10 apportioned to this commonwealth by multiplying its taxable net
11 income, determined under the provisions of said subsection (a), by
12 a fraction, the numerator of which is the property factor plus the
13 payroll factor plus twice times the sales factor, and the denomi-
-14 nator of which is four.

1 SECTION 1 A. Said section 38 of said chapter 63 is hereby fur-
-2 ther amended by striking out subsection (c), as amended by
3 section 1 of this act, and inserting in place thereof the following
4 subsection;—
5 (c) If the corporation has income from business activity which is
6 taxable both within and without this commonwealth, its taxable net
7 income, determined under the provisions of subsection (a), shall be
8 apportioned to this commonwealth by multiplying its taxable net
9 income, determined under the provisions of said subsection (a), by

10 a fraction, the numerator of which is the property factor plus the
11 payroll factor plus twice the sales factor, and the denominator of
12 which is four.
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1 SECTION 2. Said section 38 of said chapter 63, as so appearing,
2 is hereby further amended by adding the following three subsec-
3 tions;—
4 (k)(l) As used in this section, the following words shall, unless
5 the context otherwise requires, have the following meaning:
6 “Base period property level”, the average value of all the corpo-
-7 ration’s real and tangible personal property owned or rented and
8 used in this commonwealth, as computed under subsection (d), for
9 the corporation’s taxable year immediately preceding its first tax-

-10 able year beginning on or after January first, nineteen hundred and
11 ninety-six, as adjusted to include only real and tangible personal
12 property actively used by the corporation in the conduct of a trade
13 or business on the first day of the immediately succeeding taxable
14 year.
15 “Base period payroll level”, the total amount paid in this com-
-16 monwealth for compensation, as computed under subsection (e),
17 excluding amounts paid or attributable to the ten most highly com-
-18 pensated officers or employees, for the corporation’s taxable year
19 immediately preceding its first taxable year beginning on or after
20 January first, nineteen hundred and ninety-six, as adjusted to
21 include only compensation paid during such taxable year to indi-
-22 viduals who are actively employed by the corporation on the first
23 day of the immediately succeeding taxable year.
24 “Property level”, the average value of all the corporation’s real
25 and tangible personal property owned or rented and used in this
26 commonwealth for the corporation’s taxable year, as computed
27 under subsection (d).
28 “Payroll level”, the total amount paid in this commonwealth for
29 compensation for the corporation’s taxable year, as computed
30 under subsection (e), excluding amounts paid or attributable to the
31 ten most highly compensated officers or employees.
32 “Defense Corporation”, a domestic or foreign corporation
33 which, during the sixty month period ending on December thirty-
-34 first, nineteen hundred and ninety-five, had derived more than fifty
35 percent of its total gross receipts attributable to all business activi-
-36 ties from manufacturing activities under contracts or subcontracts
37 to provide manufactured items for sale directly or, in the case of a
38 subcontractor, indirectly, to the Department of Defense or any
39 branch of the Armed Forces of the United States.
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40 (2) For any taxable year beginning on or after January first,
41 nineteen hundred and ninety-six, a domestic or foreign defense
42 corporation may, if required to apportion its taxable net income
43 pursuant to paragraph (1), elect to have such apportionment deter-
-44 mined solely by use of the sales factor. A defense corporation must
45 apportion its income pursuant to said paragraph (1) if the denomi-
-46 nator of the sales factor is less than ten percent of one-third of the
47 taxable net income or it is otherwise determined to be insignificant
48 in producing income. A defense corporation’s ability to apportion
49 its taxable net income solely by use of the sales factor shall be
50 reduced to the extent set forth in paragraph (3).
51 (3) If for any taxable year beginning on or after January first,
52 nineteen hundred and ninety-six, such corporation’s property level
53 is less than ninety percent of the base period property level, or its
54 payroll level is less than ninety percent of the base property level,
55 the corporation shall instead be required to apportion its taxable
56 net income for such taxable year to the commonwealth in
57 accordance with subsection (1); provided, however, that in deter-
-58 mining the percentages derived from the formulas set forth in sub-
-59 paragraphs (i) to (v), inclusive, of paragraph (2) of subsection (1),
60 the property factor, if the property level is not less than ninety per-
-61 cent of the base property level, or the payroll factor, if the payroll
62 level is not less than ninety percent of the base property level, shall
63 be included in the computation with a value of zero. The preceding
64 sentence shall not apply to a defense corporation which has con-
-65 ducted business in the commonwealth for less than five years and
66 which has a property factor of less than five percent, computed
67 under subsection (d), or a payroll factor of less than five percent,
68 computed under subsection (e), for the corporation’s taxable year
69 immediately preceding its first taxable year beginning on or after
70 January first, nineteen hundred and ninety-six. The provisions of
71 this paragraph shall not apply to taxable years beginning on or
72 after January first, two thousand.
73 (4) The commissioner of revenue shall promulgate rules and
74 regulations implementing the provisions of this subsection. In
75 addition, said regulations will provide that the forfeiture of single
76 sales factor apportionment pursuant to subparagraph (3) of this
77 subsection will not be operable in cases where the corporation
78 demonstrates that the reduction in its payroll level or property level
79 pursuant to subparagraph (3) of this subsection is directly
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attributable to an extraordinary and unanticipated loss of business
under contracts with the Armed Forces of the United States or with
foreign governments that result in substantial reduction in the cor-
poration’s operation within the commonwealth. In addition, said
regulations will provide that the forfeiture of single sales factor
apportionment pursuant to paragraph (3) will not be operable in
cases where the corporation demonstrates that the reduction m its

payroll factor or property factor pursuant to said paragraph (3) is
directly attributable to an extraordinary and unanticipated loss of
business under contracts with the Armed Forces of the United
States or with foreign governments that result in substantial reduc-
tion in the corporation’s operation within the commonwealth.
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(5) For the purposes of determining compliance with the provi-
sions of paragraphs (2), (3) and (4) of subsection (k), each defense
corporation, as part of its tax return for each taxable year, shall
submit a report, whose form and substance shall be determined by
the commissioner of the department of revenue, that describes for
each taxable year as of the last day of such taxable year the
following:
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(1) the number, nature and wages of jobs retained in the com-
monwealth and worldwide from the previous taxable year;
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(2) the number, nature and wages of jobs added in the common-
wealth and worldwide from the previous taxable year;

101
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(3) the number, nature and wages of jobs lost in the common-
wealth and worldwide from the previous taxable year;
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105 (4) the nature and amount of each contract with the Armed Forces

of the United States or a foreign government for which a bid was (a)
submitted, (b) awarded or (c) lost during the taxable year;
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(5) the nature and amount of any contract or business with the
Armed Forces of the United States or with foreign governments
that was terminated or lost during the taxable year;
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(6) the nature and amount of any change in the property factor
during the taxable year;
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(7) the nature and amount of any change in the payroll factor in
the taxable year;
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(8) the dollar amount of revenue foregone by the adoption and
utilization of the single sales factor pursuant to this section as com-
pared to the apportionment method in effect for the tax year begin-
ning January first, nineteen hundred and ninety-five;
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117
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(9) volume of sales in the commonwealth and worldwide;119
(10) operating profits;120
(11) book value of plant, land and equipment in the common-

wealth and worldwide;
121
122

(12) net capital investments in the commonwealth and world-
wide;

123
124

(13) net assets in the commonwealth and worldwide;125
(14) capacity utilization in the commonwealth and worldwide;126
(15) debts; and127
(16) The establishment of “defense-industry economic transition

committees” shall be required for companies whose contracts
exceed the value of $500,000 and use the single sales tax factor.
The committee is stipulated to be a 50/50 representation of labor
and management. Labor members shall be appointed by represen-
tatives of worker organizations. The committee shall undertake
economic conversion planning including but not limited to: new
product development and deployment; new production processes;
and preparation for reemployment of personnel in the event of a
reduction or elimination of any defense facility or the curtailment
or conclusion of any defense contract. This report shall be made
available to the public by the commissioner of the department of
revenue.
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The commissioner of the department of revenue shall annually
prepare a report utilizing the information received in this section and
other sources describing and evaluating the impact, if any, of the uti-
lization of the single sales factor only upon the defense industry.
This report shall contain only cumulative information for the entire
defense industry.
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(1) (1) As used in this section the following words shall, unless
the context otherwise requires, have the following meaning:—

147
148
] 49 “Manufacturing corporation”, a domestic or foreign manufac-

turing corporation engaged, within or without the commonwealth,
in the process of substantially transforming raw or finished mate-
rials by hand or machinery, and through human skill and knowl-
edge, into a product possessing a new name, nature and adapted to
a new use.
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155 A domestic or foreign manufacturing corporation’s activities
will be considered to be substantial if any one of the following live
tests are met:

156
157

1. if twenty-five percent or more of its gross receipts are derived
from manufacturing;

158
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2. if twenty-five percent or more of its payroll and fifteen percent
or more of its receipts are derived from manufacturing;

3. if twenty-five percent or more of its tangible property and fif-
teen percent or more of its receipts are derived from manufacturing;

4. if thirty-five percent or more of its tangible property is used in
manufacturing; or
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5. if the corporation meets other relevant criteria, as defined by
the commissioner and by following the procedures set forth in 830
CMR 58.2.1(7).
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In determining whether a process constitutes manufacturing, the
commissioner of revenue will examine the facts and circumstances
of each case.

169
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For the purposes of this section, a corporation which apportions
its income pursuant to subsection (k) is not a manufacturing corpo-
ration.

172
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(2) If a manufacturing corporation has income from business
activity which is taxable both within and without this common-
wealth, its taxable net income, determined under the provisions of
subsection (a), shall be apportioned by multiplying its taxable net
income, determined under the provisions of said subsection (a), by
the resulting percentage as determined in the following formulas;
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(i) For taxable years beginning on or after January first, nineteen
hundred and ninety-six but before January first, nineteen hundred
and ninety-seven, twenty percent of the property factor plus twenty
percent of the payroll factor plus sixty percent of the sales factor.
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(ii) For taxable years beginning on or after January first, nine-
teen hundred and ninety-seven but before January first, nineteen
hundred and ninety-eight, fifteen percent of the property factor plus
fifteen percent of the payroll factor plus seventy percent of the
sales factor.
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(iii) For taxable years beginning on or after January first, nine-
teen hundred and ninety-eight but before January first, nineteen
hundred and ninety-nine, ten percent of the property factor plus ten
percent of the payroll factor plus eighty percent of the sales factor.
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(iv) For taxable years beginning on or after January first, nine-
teen hundred and ninety-nine but before January first, two thou-
sand, five percent of the property factor plus five percent of the
payroll factor plus ninety percent of the sales factor.

194
195
196
197
198 (v) For taxable years beginning on or after January first, two

thousand, one hundred percent of the sales factor.199
(3) Each manufacturing corporation, apportioning its income in

accordance with the provisions of this subsection, as part of its tax
return for each year, shall submit a report, whose form and sub-
stance shall be determined by the commissioner of the department
of revenue, that describes for each taxable year, on the last day of
such taxable year, the following:
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(1) the number, nature and wages of jobs retained in the com-
monwealth and worldwide from the previous taxable year;
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207

(2) the number, nature and wages of jobs added in the common-
wealth and worldwide from the previous taxable year;

208
209

(3) the number, nature and wages of jobs lost in the common-
wealth and worldwide from the previous taxable year;

210
211

(4) the nature and amount of any change in the property factor
during the taxable year;

212
213

(5) the nature and amount of any change in the payroll factor in
the taxable year;

214
215

(6) the dollar amount of revenue foregone by the adoption and
utilization of the single sales factor pursuant to this Act as com-
pared to the apportionment method in effect for the tax year begin-
ning January 1,1995;

216
217
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(7) volume of sales in the commonwealth and worldwide;
(8) operating profits;

220
221

(9) book value of plant, land and equipment in the common-
wealth and worldwide;

777

223
(10) net capital investments in the commonwealth and world-

wide;
224
225
226 (11) net assets in the commonwealth and worldwide
227 (12) capacity utilization in the commonwealth and worldwide;

and228
229 (13) debts, itemized by the following categories
230 (1) loans;

(2) mortgages;231
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232 (3) unfunded pension liabilities;
233 (4) unfunded environmental liabilities; and
234 (5) other unfunded liabilities.

The commissioner of the department of revenue shall annually
prepare a comprehensive report summarizing the information
received from said reports and analyzing, based on said informa-
tion and on all other available sources, the impacts on tax revenues
and on economic activity, if any, of the utilization of single sales
factor apportionment by defense corporations. The information
received by the commissioner of revenue from the defense corpora-
tions pursuant to this subsection shall not be publicly disclosed
unless disclosed in a manner determined by the commissioner so as
not to disclose the identity of such defense corporations. The com-
missioner’s report shall provide as much specific information about
defense corporations’ levels of activity within and without the
commonwealth, and changes in said levels, as can be provided
without disclosing the identity of particular corporations. The com-
missioner’s report shall be filed by October first of each year with
the clerk of the senate and the clerk of the house of representatives
who shall forward the same to their respective committees on ways
and means and to the joint committee on taxation. Said reports of
the commissioner shall be public records subject to the provisions
of section ten of chapter sixty-six.
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254
(m) The provisions of subsections (k) and (1) shall be available

only for the taxable years beginning on or after January first, nine-
teen hundred and ninety-six, but shall not be available for taxable
years beginning on or after January first, two thousand and six;
provided that the general court shall vote to either continue or dis-
continue the provisions of said subsections (k) and (1) during that
session of the general court commencing on the first Wednesday of
January in the year two thousand three; provided, however, that if
the provisions of said subsections (k) and (1) are continued as pro-
vided herein, such continuance shall be only through the taxable
year ending December thirty-first, two thousand and five; provided
further, however, that if the provisions of said subsections (k) and
(1) are discontinued as provided herein, such discontinuance shall
be effective only after the taxable year ending December thirty-
first, two thousand and five.
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1 SECTION 3. Section 38M of said chapter 63, as so appearing,
2 is hereby amended by striking out paragraph (h) and inserting in
3 place thereof the following two paragraphs:—
4 (h) (1) The credit allowed by this section, at the election of the
5 taxpayer in accordance with regulations promulgated by the com-
-6 missioner of revenue, may be applied separately with respect to the
7 qualified research expenses of the taxpayer, and its gross receipts
8 attributable to defense related activities. If the taxpayer makes the
9 election under this paragraph the base amount for:
10 (i) The taxpayer’s defense related activities shall be determined
11 as if the taxpayer’s other activities had been disposed of the tax-
-12 payer, and
13 (ii) The taxpayer’s other activities shall be determined as if the
14 defense related activities had been disposed of by the taxpayer.
15 (2) For purposes of this paragraph, defense related activities
16 shall mean any activity carried out in this commonwealth, relating
17 to the business of researching, developing and producing for sale
18 pursuant to a contract or subcontract thereof:
19 (i) of any arm, ammunition, or implement of war designated in
20 the munitions list published pursuant to section 38 of the Arms
21 Export Act, 22 USC 2778, but only to the extent that such property
22 is specifically designed, modified, or equipped for military pur-
-23 poses, or
24 (ii) of equipment for the National Aeronautics and Space
25 Administration.
26 (3) This paragraph shall apply to taxable years beginning on or
27 after January first, nineteen hundred and ninety-seven.
28 (i) The provisions of this section shall apply to expenditures
29 incurred on or after January first, nineteen hundred and ninety-one;
30 in the case of any taxable year which begins before January first,
31 nineteen hundred and ninety-one, and ends before December
32 thirty-first, nineteen hundred and ninety-one, the base amount and
33 the qualified organization base period amount with respect to such
34 taxable year shall be the amount which bears the same ratio to the
35 base amount and the qualified organization base period amount for
36 such year, determined without regard to this paragraph, as the
37 number of days in such taxable year on or after January first, nine-
-38 teen hundred and ninety-one, bears to the total number of days in
39 that taxable year.
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1 SECTION 4. Section one Aof this act shall take effect on
2 January first, two thousand and six.
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