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The committee on Science and Technology, to whom was referred
the House Bill establishing the Massachusetts biologies and laboratory sciences institute (House, No. 5791), reports recommending that
the same ought to pass, with an amendment, striking out all after the
enacting clause and inserting in place thereof the text of Senate document numbered 2308.
For the committee,
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Cfje Commontoealtt) of irHasstacfjusetts
In the Year One Thousand Nine Hundred and Ninety-Six

1
SECTION 1. The General Laws are hereby amended by insert-2 ing after chapter 1111 the following chapter:
—

3
4
5

CHAPTER 111J.
MASSACHUSETTS BIOLOGICS AND
LABORATORY SCIENCES INSTITUTE

6
Section 1. As used in this chapter, the following words, unless
the
context clearly indicates otherwise, shall have the following
7
8 meanings;—
“Biologies products and services”, childhood and other vac9
-10 cines, serums, immune globulins, and related therapeutic, diag-11 nostic and laboratory products, technologies and services,
12 including such products and services in the possession of the insti-13 tute upon its establishment and thereafter.
14
“Board”, the board of trustees of the Massachusetts biologies
and
laboratory sciences institute.
15
“Commissioner”, the commissioner of the department of public
16
17 health.

18
19
20
21
22
23
24
-25
26
27
28
29
-30

“Commonwealth employees”, employees of the commonwealth
who are transferred to the institute pursuant to this chapter.
“Department”, the department of public health.
“Institute,” the Massachusetts biologies and laboratory sciences
institute established by this chapter.
“State laboratory institute”, that part of the department of
public health responsible for diagnosis, surveillance and prevention of infectious and environmentally related diseases and which,
prior to enactment of this chapter, directly supervised operations
of the biologic laboratories transferred to the institute by this
chapter.
Section 2. (a) There is hereby created a body, politic and corporate, to be known as the Massachusetts biologies and laboratory
31 sciences institute. The said institute is hereby constituted a public
32 instrumentality of the commonwealth and the exercise by the insti-
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tute of the powers conferred in this chapter shall be deemed and
held to be an essential governmental function. The institute is

hereby placed in the department of public health but shall not be
subject to the supervision or control of said department or any
board, bureau, office or other agency of the commonwealth except
as specifically provided in this chapter.
(b) The institute shall be governed and its corporate powers
exercised by a board of trustees, which shall consist of the secretary of health and human services, the commissioner of public
health, the director of the state laboratory institute, the president
of the university of Massachusetts, or for each such trustee, their
designee; the directors of the division of communicable diseases
and the childhood immunization program within the department
of public health, their designees and their successors in said duties
and functions; and three persons appointed by the governor, one
of whom shall be a practicing pediatrician or family practitioner
with a demonstrated knowledge of and commitment to issues of
public health, one of whom shall hold a senior position in a school
of public health or medicine in the commonwealth and one of
whom shall have knowledge and experience in the research,
development, production or distribution of biological products.
Each trustee appointed by the governor shall serve for a term of
five years, except that in making initial appointments, the governor shall appoint one member to serve a term of three years, one
member to serve a term of four years and one member to serve a
term of five years. Any person appointed to fill a vacancy on the
board shall be appointed by the governor and shall serve for the
unexpired term of the trustee leaving the board. Any trustee shall
be eligible for reappointment. Any trustee may be removed by the
governor for cause. The executive and scientific directors of the
institute and its chief officers shall not serve as a trustee or as a
designee of a trustee. Five trustees shall constitute a quorum and
the affirmative vote of a majority of the trustees present and eligible
to vote at a meeting shall be necessary for any action to be taken
by the board. The trustees shall serve without compensation, but
each trustee shall be entitled to reimbursement for actual and necessary expenses incurred in the performance of official duties.
The commissioner of public health shall serve as chairperson of
the board. The board shall annually elect from among its members
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a vice-chairperson, and shall designate a treasurer and a secretary,
who need not be members of the board.
74
(c) The chairperson and the vice-chairperson, together with the
15 director of the state laboratory institute, or their designees, and
76 two individuals elected annually by the board from among its
77 members, shall constitute the executive committee of the board.
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The director of the institute shall serve as a non-voting member of
the executive committee. The executive committee shall have all
the powers of the board between the meetings of the board, to be
exercised in accordance with by-laws established by the board.
(d) An advisory board shall be established to make recommendations to the board of trustees regarding appropriate directions
for the research, development and manufacture of biologic prod-

ucts and services by the institute and its appropriate utilization of
resources. The advisory board shall consist of not less than nine
members to be appointed as follows: at least four and up to six
members to be appointed by the commissioner of public health,
including one consumer, one provider of medical care and one
representative of a school of public health in the commonwealth
and who may include amongst them employees of the department
not on the board of trustees; two members to be appointed by the
governor, at least one of whom shall be a practicing pediatrician
with a demonstrated knowledge of and commitment to issues of
public health; one member to be appointed by the secretary of
health and human services; one member to be appointed by the
secretary of administration and finance; and one member to be
appointed by the employee representative representing the largest
number of employees at the institute. Any member of the advisory
board appointed by the commissioner of public health shall be
knowledgeable about issues of childhood immunization or the
development or provision of biologic products. Appointees of the
commissioner of public health shall serve terms of two years and
all other appointees shall serve terms of three years. The members
of the advisory board shall choose a chairperson and shall meet at
least twice a year. Members of the board shall not be compensated
for their duties, but may be reimbursed for actual and necessary
expenses incurred in the performance of their duties.
(e) All trustees, officers and employees of the institute shall he
subject to the provisions of chapter two hundred and sixty-
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11l eight A. All officers and other employees of the institute who hold
112 major policy making positions shall be subject to chapter two
113 hundred and sixty-eight B.
The institute and its officers, trustees, agents, employees, con114
115 sultants or advisors shall not be subject to the provisions of chap116 ters seven, twenty-nine, thirty, thirty B, thirty-one, or sections
117 twenty-seven through twenty-seven E and sections forty-four A
118 through forty-four M of chapter one hundred and forty-nine,
119 except as provided in section 12 of this act; provided, however,
120 that in purchasing or contracting for products or services, the
121 institute shall at all times follow generally accepted good business
122 practices. The institute shall be subject to the provisions of sec123 tions fifty-two through fifty-five, inclusive, of chapter seven; pro124 vided, however, that the institute may by contract or other
125 agreement permit a partner to assume research, development or
126 production of a biologic product or other product or service of the
127 institute if there is no resulting reduction in the number of insti128 tute employees.
129
The institute shall be subject to oversight and audit by the state
130 auditor pursuant to chapter eleven and the inspector genera! pur131 suant to chapter twelve A.
The institute shall be regarded as a public employer, and its
132
133 officers, trustees, agents, and employees, including common134 wealth employees, shall be regarded as public employees for pur135 poses of chapter two hundred and fifty-eight. All persons or
136 entities seeking to bring suit against the institute or said persons
137 shall be subject to the provisions of said chapter two hundred and
138 fifty-eight; provided, however, that the institute shall not receive
139 liability protection and coverage under chapter two hundred and
140 fifty-eight for any vaccine or other biologic product sold or dis141 tributed outside the commonwealth. The institute may shall pur142 chase liability insurance sufficient to indemnify its trustees,
143 officers and employees of the institute, including commonwealth
144 employees, and may indemnify said persons against the claims of
145 others resulting from the out of state sale, distribution and use of
146 the products of the institute, to the extent such claims are not pro147 tected by the provisions of chapter two hundred and fifty-eight.
148 The institute shall also ensure, through insurance, contract with
149 partners, or other reasonable means, that the commonwealth is
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indemnified for any judgment rendered against the commonwealth
pursuant to chapter two hundred and fifty-eight as a result of the
activities of the institute.
(f) The institute and the department shall by written agreement
or agreements approved by the secretary of administration and
tmance establish the access of the institute to any facilities, space,
equipment, intellectual property rights and other property of the
commonwealth transferred or otherwise subject to rent, lease or
transfer pursuant to this chapter; provided that the commonwealth
receives fair recompense for the use of space by outside companies as determined by the board of trustees. Said agreement(s)
shall further establish any terms and conditions for renovating or
otherwise modifying said facilities, space, equipment, intellectual
property rights and other property by the institute. Any such renovations or other modifications shall not require approval of the
division of capital planning and operations pursuant to chapter
seven, except that where the renovations or modifications are to
be paid with state funds, the division shall review and approve
such renovations or modifications as provided in section 12 of this
chapter.
The institute, in accordance with said agreement or agreements,
shall contribute to or reimburse the commonwealth for its respective share of any utilities, maintenance, support services and other
essential goods and services received from or provided by the
commonwealth at the campus of the state laboratory institute or
any other location covered by said agreement or agreements. Said
agreement shall establish the terms and basis for calculating any
contributions or reimbursements charged or assessed to the institute by the commonwealth.
Said agreement or agreements shall establish the basis for apportioning with the commonwealth any revenues, rents, royalties or
other remuneration or compensation received by the institute.
The institute may not charge the commonwealth nor any of its
subdivisions rent for the use of space in facilities that the commonwealth currently owns at the state laboratory institute. The institute
shall be responsible for payment of all debt, loans, or obligations
incurred after January 1, 1990 for improvements to facilities owned
by the commonwealth at the state laboratory institute.
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188
Section 3. (a) The institute may enter into agreements with
189 other parties to accomplish the goals of the institute, including
190 agreements for research, development, manufacture, distribution,
191 marketing or licensing biological products and services. The insti192 tute shall establish policies and procedures for soliciting,
193 responding to, negotiating and approving the terms and conditions
194 for any such agreement which shall include, but not be limited to
195 policies and procedures that encourage public disclosure and par196 ticipation, provided, that the institute may adopt policies and pro197 cedures to safeguard proprietary and sensitive commercial
198 information while promoting the free exchange of innovative
199 ideas and the commitment of adequate funds for research and
200 development. For each agreement, the board shall make a written
201 finding that the agreement (1) furthers the goals of the institute,
202 and (2) is justified by its benefits to the public.
(b) The institute shall develop a list of potential research part203
204 ners and desired collaborations. The institute shall maintain a list
205 of current arrangements, patents, licenses and other intellectual
206 property rights held by the institute which are available through
207 agreement, which shall be provided to potential research partners
208 on at least an annual basis and made available upon request.
209
(c) In evaluating a proposed agreement, the board shall con210 sider the scientific and technical merits of the proposal, the ability
211 of the proposed partner to satisfy the terms of the agreement,
212 short-term and long-term benefits to the public, the degree to
213 which the agreement will protect or generate employment oppor214 tunities for citizens of the Commonwealth, and the extent to
215 which the agreement would further the goals of the institute. The
216 institute shall establish evaluation criteria for proposals which
217 give preference to colleges and universities within the common218 wealth and companies which agree to conduct in Massachusetts a
219 substantial portion of any research, development or manufacture
220 of the product or service that is the subject of the agreement. In
221 evaluating proposals of comparable merit and benefit to the insti777 tute, as determined by the board, preference shall be given to
223 agreements with the university of Massachusetts, other colleges
224 and universities within the commonwealth, and companies which
225 agree to conduct in the commonwealth a substantial portion of any
226 research, development or manufacture of the biological product or
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227 service that is the subject of an agreement. In the case of a com228 petitive bid, such preference shall mean at least a ten percent
229

230
231
232
233

234
235

236
237

238
239
240
241
242
243
244
243

246
247
248
249
250
251

252
253
254
255

bonus in the evaluation of an applicant that agrees to conduct in
the commonwealth a substantial portion of any research, development or manufacture of the biologic product or service that is the
subject of the agreement.
(d) Each agreement of the institute shall ensure that the institute receives a fair and reasonable return for its participation in the
agreement, in the form of royalties, resources, capital, access to
products, technology, or other comparable benefits. Royalties, if
any, shall be based upon rates conventionally granted in the field,
such as those granted in academia, for inventions or products of
similar commercial potential, at a similar stage of development.
The cost of distribution within the commonwealth of a product
developed under any such agreement shall be as low as feasible,
taking into consideration production costs the extent of public
investment and public health needs.
(e) The institute, except as provided for in section two, may
grant a license, assignment or other right to a biological product or
service which is the subject of a patent, license or other intellectual property right issued to or possessed by the institute. The
institute may grant the right to manufacture, have manufactured or
distribute the biological products and services of the institute. Said
rights may be exclusive, partially exclusive or non-exclusive, and
may be world-wide or limited by geographic area or field of use.
Non-exclusive agreements shall be preferred. Exclusive agreements may be entered into where necessary to promote successful
commercial development of a product provided that the board

finds that:
(1) granting such exclusive rights is warranted by the ben257 efits to the institute or the public;
(2) the research, development or a practical application of
258
259 the technology would not otherwise likely be achieved;
260
(3) exclusivity is a necessary and reasonable incentive
261 given the risks of the project, the time and investment needed and
262 accepted industry practices; and
263
(4) the exclusivity of the agreement is no broader than nec264 essary to accomplish the institute’s aims. Prior to granting an
265 exclusive right to a biological product or service which is the sub-

256
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ject of a patent or license issued to or possessed by the institute,
and which is not the subject of an existing agreement between the
institute and another party, the institute shall issue a request for
proposals, with notice filed in the central register published pursuant to section twenty A of chapter nine or any successor publication and which shall he simultaneously provided to potential
research partners on file with the institute. Potential respondents
shall have at least thirty days to submit a response from the date
such notice is published or so provided. Final selection shall be
made by the board of trustees, following review of proposals and
comments received.
(f) The board shall design and establish a commercialization
program for each research project in order to maximize the potential for commercial use and sale of vaccines and other biologic
products and related technology. Prior to commercialization of a
research invention, the institute shall conduct an analysis of the
commercial potential, possible interested parties, and degree of
risk for the institute. Any agreement for such commercialization
shall be evaluated and approved in accordance with the provisions
of this chapter.
(g) By a vote of two-thirds of the trustees, the board may
waive one or more provisions of this section when required by an
urgent public health need. In such case, the board shall promptly
submit to the clerks of the senate and house of representatives and
the governor a full explanation as to why the waiver is in the
public interest, including a description of the public health need,
the requirements waived and the justification of each waiver,
including the potential benefits, negative effects, and alternatives

291
292
293
294 to the action taken.
295
Section 4, The institute shall have perpetual succession and
296 may adopt, amend and repeal by-laws and regulations for the con297 duct of its affairs. Such succession shall continue until the exis298 tence of the institute is terminated by law; provided, however, that
299 such termination shall not affect any outstanding contractual
300 rights of the institute and the commonwealth shall succeed to the
301 contractual rights of the institute unless otherwise required by law.
302 Upon termination of the institute, its properties and other assets
303 shall pass to the commonwealth.
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Section 5. The institute shall have the following powers:
(a) to research, develop, produce and sell or otherwise make
306 available biologic products and services at the lowest feasible cost
307 within the commonwealth, and to the extent possible, at no cost to
308 the commonwealth, to sell or otherwise make available biologic
309 products and services outside the commonwealth and to provide
310 laboratory services in furtherance of the purposes specified in this

304
305

311 chapter;
(b) to sue in its own name, including enforcement of patents,
312
313 licenses, and copyrights or any rights or obligations under this
314 chapter, with the assistance of the department of the attorney gen315 eral when requested;
(c) to make, amend and terminate contracts and research,
316
317 development, production, and licensing agreements with any
318 agency, entity or individual, and enter into transactions and exe319 cute all instruments necessary or convenient for the carrying on of
320 its business;
(d) to acquire, lease, purchase, hold, sell, convey or otherwise
321
322 dispose of, and encumber personal and real property of any nature
323 or any interest or modify, renovate or construct needed space or
324 facilities, in accordance with the provisions of this chapter;
(e) to appear in its own behalf before boards, commissions,
325
326 departments, or other agencies of federal, state or municipal gov327 ernment and to promulgate regulations under its own authority;
(f) to appoint officers and to engage and hire employees legal
328
329 counsel, consultants, agents and advisors and prescribe their duties
330 and fix their compensation, subject to the provisions of chapter
331 one hundred and fifty E, as applicable;
(g) to establish additional advisory boards;
332
333
(h) to procure insurance against any losses in connection with
334 its products or property in such amounts, and from such insurers,
335 as may be necessary or desirable; provided that the institute shall
336 annually determine the adequacy of the liability protections and
337 coverage afforded it by the commonwealth tort claims act and any
338 policies of liability coverage it may have purchased; and provided
339 further, that the trustees shall annually resolve to remedy any inad340 equacy arising from such determination in a manner that holds
341 harmless the commonwealth to the maximum extent possible;
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(i) to manage and invest any funds held in reserves or sinking
342
343 funds, or any funds not required for immediate disbursement, in
344 such investments as may be lawful for the state treasurer or other
345 fiduciaries in the commonwealth pursuant to sections thirty-eight
346 and thirty-eight A of chapter twenty-nine;
347
(j) to seek, accept, hold, use, apply and dispose of any and all
348 donations, grants, contributions, loans, guarantees, subsidies,
349 matching grants, bequests and devises, conditional or otherwise,
350 of money, property, services or other things of value; provided
351 that all such amounts shall be detailed in the annual report of the
352 institute, including the identity of the donor or lender, the general
353 nature of the transaction and any general conditions attaching
354 thereto;
355
(k) to borrow money or make other arrangements for financ356 ing, or buying, holding and selling qualified securities, and to
357 issue bonds; provided, that any issuance of bonds shall be
358 approved in advance by the executive office of administration and
359 finance based upon a determination that the current and prospec360 tive financial condition of the institute can support such indebted361 ness; and further provided, that any indebtedness of the institute
362 shall not be backed by the full faith and credit of the common363 wealth and shall be payable solely out of the revenues and
364 resources of the institute; and provided further, that notwith365 standing the provision of any general or special law to the con366 trary, the institute may obtain financing or may borrow funds from
367 an agency or entity established by law for such purpose, provided
368 that the institute meets all applicable eligibility criteria;
369
(1) to review, revise and adopt an annual operating and capital
370 budget; provided that said budget is adopted prior to the com371 mencement of the fiscal year, which shall begin on July first; and

372 provided, that the operating budget so adopted shall not exceed
373 the revenues and resources available to the institute according to
374 generally accepted accounting principles for government; and pro375 vided further, that no budget adopted by the board shall project an
376 operating deficit to be funded, reimbursed or otherwise made
377 whole by the commonwealth in excess of any amount that may be
378 appropriated to the institute by the commonwealth at the com379 mencement of any fiscal year;
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380
(m) to engage in demonstration projects and advise and assist in
381 the start-up or expansion of biologic related businesses suitable
382 for support or participation by the institute; provided, however,
383 that preference where feasible shall be given to businesses located
384 within the commonwealth;
385
(n) to accept, retain and use funds, personnel, services, equip386 ment, materials and other resources and property from research
387 partners and provide personnel, services, equipment, materials and
388 other resources and property, but not funds appropriated by the
389 commonwealth, to research partners, in accordance with the insti390 tute’s agreements;
391
(o) to establish an awards program to reward personnel for inven-

392 tions, innovations or other scientific or technological contributions
393 of value to the institute and commonwealth, in a manner consistent
394 with applicable restrictions of section 13 and 14 of the Federal Tech395 nology Transfer Act of 1986 (15 USC 3710 b and 3710c), as most
396 recently amended, including applicable limits on royalties for
397 inventors contained therein; provided, however, that no royalties
398 or awards shall be disbursed until the institute has repaid any
399 funds appropriated by the commonwealth for the project giving
400 rise to the invention or innovation;
401
(p) to apply for and hold patents, licenses, copyrights, trade402 marks or any other evidences of protection or exclusivity of any
403 product or process, issued under the laws of the United States or
404 any state or any nation;
405
(q) consistent with the terms of the agreement negotiated with
406 the commonwealth pursuant to subsection (f) of section two, to
407 collect, retain and use for the operation of the institute rents, rev408 enues, rates, fees and charges for the sale, rental, access to, use or
409 provision of biological products and services, training, testing,
410 technical assistance, facilities and equipment or other personal or
411 real property, or other assets, including vaccines, other biologic
412 products and laboratory services furnished to or sold to the depart413 ment and other agencies and entities, and to donate or otherwise
414 dispose of surplus vaccine and other biologic products to appro415 priate governments and federal and state agencies with the
416 approval of the secretary of administration and finance
417
(r) to operate the newborn screening program, subject to such
418 oversight, supervision and direction as the department may deem
419 appropriate;
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(s) to exercise any other powers of a corporation organized
under chapter one hundred and fifty-six B. subject to the provisions of chapter one hundred and fifty E, as applicable; and
(t) to do any and all things necessary or convenient to carry
out the purposes of this chapter, subject to the provisions of
chapter one hundred and fifty E, as applicable.
Section 6. The institute shall maintain on its books a separate
account or accounts for any appropriations made by the commonwealth to the institute. The institute shall restrict the use of such
appropriated funds to the following purposes: (a) the salaries of
employees; (b) supplies required in the research, development or
production of childhood vaccines for use in the commonwealth,
unless otherwise specified by law; (c) federal taxes incurred in
producing or distributing vaccines for use in the commonwealth,
which shall first be paid out of any fund or appropriation account
established by the commonwealth to pay for the purchase and distribution of childhood and other vaccines in the commonwealth;
(d) any other purpose permitted by law.
Nothing in this act shall be interpreted as requiring the childhood immunization program within the department of public
health to use or purchase childhood vaccine products manufactured by the institute from choosing instead to purchase the vaccine products available from contracts negotiated by the federal
centers for disease control or any other source of commercial vaccines. The institute shall set up and utilize administrative cost centers to isolate research, development and manufacturing activities
and account for all receipts and expenditures incurred by the institute and its partners. The cost centers shall be established to
operate coterminous with each research and development project.
Expenses to the institute include but are not limited to all planning, administrative, legal, design, construction, maintenance, and
operation expenses incurred in conjunction with the establishment
or operation of a project. All institute personnel involved in the project must submit records of all hours spent working at the project to
the cost center. Mixed activities involving project research and
development and other institute activities may occur as long as the
duration of the mixed activities is allocated to either the project or
institute activities. The board shall, annually on or before the third
Wednesday in January, submit to the State Comptroller, an annual
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report of the financial condition and a detailed statement of
receipts and expenditures, including obligations, whether paid or
unpaid, incurred by a project utilizing state funds for the prior
fiscal year. Any revenues exceeding current operating expenses,
reasonably anticipated start-up costs, expansion costs and capital
expenditures, as specified in the budget approved by the board
pursuant to section five, shall be used by the institute to repay any
funds appropriated or otherwise contributed to the institute by the
commonwealth for the current year, unless otherwise directed by
law, including payments made by the commonwealth for vaccine
excise taxes, judgments arising from products or actions of the
institute, and salaries and related costs of any state employees
working at the institute. Remaining funds shall be used, in the
judgment of the board of trustees in consultation with the advisory
board, to reduce the cost of childhood vaccines for citizens of the
commonwealth, to purchase and make available to the commonwealth as feasible and appropriate those childhood vaccines and
other critically needed biologic products not manufactured by the
institute, to reduce as feasible and appropriate the cost of other
biologic products made available to citizens of the commonwealth
by the institute, and to increase the availability of biologic products and laboratory services which reduce the morbidity and mortality of newborns and children of the commonwealth. The board
shall make clear its priorities with respect to the use of such funds
and the standards by which decisions are made. These priorities
and standards, as well as an explanation and justification of any
expenditures made during the previous year pursuant to this paragraph shall be included in the annual report filed in accordance
with section eight. Any funds remaining after these expenditures
shall be contributed to the general fund. Unless otherwise specified, all monies of the institute shall be paid to the treasurer of the
institute, who shall deposit the monies in one or more national
banks, trust companies or banking companies in compliance with
section thirty-four of chapter twenty-nine. Funds in such accounts
shall be paid out on warrants or other orders of the treasurer or of
such other person or persons as the board may authorize to exe-

495

cute such warrants.
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Section 7. The board shall select a qualified individual to act as
497 executive director and chief executive officer of the institute. The
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498 executive director shall serve under such terms as agreed upon by
499 the board. The executive director shall present to the board for its
500 approval annual budgets, staffing plans, operating plans and pro501 duction plans. The executive director shall have the authority to
502 hire, fire and supervise employees of the institute, subject to the
503 provisions of chapter one hundred and fifty E, as applicable, and
504 any applicable collective bargaining agreement. The executive
505 director shall have the authority, notwithstanding the provisions of
506 any general or special law to the contrary, to supervise institute
507 employees.

508
Section 8. The institute annually shall submit a detailed report
509 of its activities within ninety days after the end of the fiscal year
510 to the clerk of the senate and the clerk of the house of representa511 tives, including patents and licenses received, agreements entered
512 into, the status of existing agreements, royalties and other benefits
513 received by the institute and the commonwealth, expenditures,
514 and current assets and liabilities of the institute. The annual report
515 shall include one and five-year financial plans and identify current
516 and projected revenues and expenses, anticipated capital expendi517 tures and start-up expenses.
518
Section 9. The institute shall be exempt from franchise, corpo519 rate business and income taxes levied by the commonwealth; pro520 vided, however, that nothing herein shall be construed to exempt
521 from any such taxes, or from any taxes levied in connection with
522 the manufacture or sale of any products which are the subject of
523 any agreement made by the institute, any party entering into any
524 agreement with the institute.
525
Section 10. All records of the institute shall be subject to the
526 provisions of chapter sixty-six of the General Laws; provided,
527 however, that any documentary materials or data whatsoever made
528 or received by any employee of the institute that constitute a trade
529 secret or proprietary information, as defined in section one of
530 chapter one hundred and eleven F of the General Laws, within the
531 meaning of Title 5 of the United States Code or would be a trade
532 secret or proprietary information if held by a non-government
533 entity shall not be deemed public records and shall not be subject
534 to disclosure pursuant to the provisions of chapter sixty-six or any
535 other provision of the General Laws. Records and information
536 protected from disclosure shall include, but not be limited to, that
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contained in proposals, plans or reports and evaluations of
prospective and existing partners and written findings of the board
pursuant to section three involving trade secrets or proprietary
information. Research designs and results may be kept confidential until published in scientific literature or presented at public
forum. Any discussion of trade secrets or proprietary information
may be held by the board, or a subcommittee of the board in executive session, notwithstanding the provisions of section eleven kVi
of chapter thirty A; provided, however, that the purpose of any
such executive session shall be set forth in the official minutes of
the institute and no business which is not directly related to such
purpose shall be transacted, nor shall any vote with respect to a
licensing agreement be taken during such executive session.
Section 11. The books and records of the institute shall be subject to inspection and biannual audit by the auditor of the commonwealth.
Section 12. (a) In the event that state appropriated funds provide more than twenty per cent of the funding for a proposed project involving the lease, acquisition, construction or renovation of
real property or facilities, including therein a state appropriation
or other state capital spending authorization, the acquisition, planning, design and construction of such project may be undertaken
by private entities in conjunction with the institute, but shall be
considered a public construction project and shall in every case be
subject to the requirements of all applicable General Laws governing public construction.
(b) In the event that non-state sources provide eighty per cent
or more of the funding for a proposed project involving the lease,
acquisition, construction or renovation of real property or facilities, including therein a state appropriation or other state capital
spending authorization, the acquisition, planning, design and construction of such project may be undertaken by private entities
upon a review and approval by the board of the design of the project, its effect upon other buildings, facilities and structures at the
state laboratory institute, the materials used in the construction,
and the operation and maintenance plan. All such projects shall be
authorized in accordance with the provisions of subsection 12(c)
of this chapter.

1996]

575

SENATE

No. 2308

(c) Partnership agreements or other activities of the institute
576 pursuant to subsection 12(b) of this chapter may involve the
577 leasing of facilities either to or from non-institute entities, and the
578 construction or renovation of office, research or laboratory space.
579 Before any such construction or renovation is approved, the insti580 tute shall undertake and complete a feasibility study. Such study
581 shall include the following information:
(i) the location of the project;
582
(ii) the estimated square footage of the project;
583
(iii) the estimated cost to complete the project, including
584
585 the estimated design and construction cost of the project, if any;
(iv) the types of development that will be permitted;
586
587
(v) the methods proposed to acquire, design and construct
588 such project, including a description of proposed real property
589 transactions;
(vi) the economic viability of such project, including the
590
591 sources of financing for the project and the estimated operating
592 costs for the project;
(vii) the methods proposed to acquire, design and construct
593
594 such project, including a description of the proposed real estate
595 transactions; and
596
(viii) a description of the agreements to be entered into
597 between the institute and partners participating in the project,
598 including identification of any foreseeable equitable beneficial
599 interest in copyrights, trademarks, royalties and patents relating to
600 any subsequent commercial or marketable invention or discovery
601 that is the outcome of the research and development activities.
602
(d) Structures and buildings erected by private entities on land
603 owned or controlled by the Commonwealth shall vest with the
604 institute. If the private entity ceases to participate in a project
605 within ten years of the occupancy date, the board may reimburse
606 the private entity for some portion of the costs of construction.
607 Construction costs of the private entity shall be prorated over ten
608 years for the purpose of any reimbursement. Any reimbursement
609 provided shall be for the subsequent years; remaining prior to ten
610 years from the occupancy date.
611
The board shall ascertain through an appraisal the full and fair
612 value, both real and personal, of the property and any annual taxes
613 that would have been paid or payable pursuant to chapter fifty-
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614 nine of the General Laws, had the property been valued, assessed
615 and taxed without regard to this chapter. The value of the taxes
616 foregone shall be determined for each preceding year prior to the
617 termination of the private entity’s participation in a project. The
618 trustees shall determine the tax benefits that accrued to the private
619 entity and subtract that amount from the balance of the prorated
620 construction costs in any subsequent years that remain prior to ten
621 years from the occupancy date. In no event shall the provisions of
622 this section require the trustees to reimburse the private entity for
623 any portion of the private construction costs incurred unless such
624 reimbursement was stipulated in an agreement prior to construc625 tion, and provided further that, the trustees shall not reimburse any

626 private entity for any costs of construction undertaken pursuant to
627 section 12(a) of this chapter.
628
(e) In the event that a partnership agreement or other activity
629 of the institute involves the leasing of Commonwealth property,
630 said lease shall not be subject to the provisions of sections 40E
631 through 40L of chapter seven of the General Laws; provided,
632 however, the following restrictions shall apply:
(i) lease payments shall be sufficient to cover utilities,
633
634 administrative overhead, maintenance, and any build out contem635 plated as part of the lease;
636
(ii) no lease may be executed until the board certifies in
637 writing that the space to be leased is not essential to the institute’s
638 current operations:
(iii) the total amount of institute controlled space that may
639
640 be leased at any one time shall not exceed one hundred thousand
641

642

gross square feet;
(iv) all leases shall be approved by the board, filed with

643 the division of capital planning and operations, and included in the
644 division’s real property inventory;
645
(v) the institute’s dedication of land within its control for
646 the purposes of research, development and manufacturing shall be
647 considered to be use of the land for educational purposes.
648
Section 13. The institute and its partners may use design/build
649 methods for projects authorized in accordance with sections 12(b)
650 and 12(c), provided that such project complies with the provisions
651 of this section and the design has the approval of the board. The
652 design/build services shall be procured utilizing sealed competi653 tive proposals.
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654
(a) Proposals shall be solicited through a request for proposals
655 which shall include:
656
(i) the time and date for receipt of proposals;
657
(ii) the address of the office to which the proposals are to
658 be delivered;
659
(iii) the maximum time for proposal acceptance by the
660 institute;
(iv) the scope of the design/build project;
661
662
(v) the evaluation criteria that may be utilized, including
663 standards by which acceptability will be determined as to quality,
664 workmanship, results of inspections and tests, and suitability for a
665 particular purpose, installed equipment costs and life cycle costs,
666 relevant technical and management experience of the members of
667 the offeror’s proposed design/build team, including subcontrac668 tors, and financial stability and resources of the offeror;
669
(vi) proposed contractual terms and conditions to be
670 incorporated into the contract, including any which may be
671 deemed mandatory or nqn-negotiable;
672
(vii) and such other items that may be determined to be
673 necessary to a useful evaluation of the proposals.
674
(b) Public notice of the request for proposals shall be pub675 lished at least three weeks prior to the time specified in such

676 notice for the receipt of proposals exclusive of Saturdays, Sun677 days and legal holidays, for not less than three days in a local
678 newspaper circulated in the area in which the project is to take
679 place and in two daily newspapers published in the Common680 wealth, at least one of which shall be published in Boston.
681
(c) The request for proposals may incorporate the documents
682 by reference. In such case, the request for proposals shall specify
683 where offerors may obtain such documents. The request for pro684 posals may provide for the separate submission of price and, if it
685 does so provide, shall indicate when and how offerors shall
686 submit the price. The request for proposals shall also specify that
687 bid security, in a form specified by the institute and in an amount
688 equal to five percent of the proposed contract price, shall accom689 pany the proposal. Copies of the request for proposals shall be
690 made available to all offerors on an equal basis.
691
(d) The board shall appoint a design/build selection committee,
692 hereinafter committee, which may be composed of institute

SENATE
693
694
695
696
697
698
699
700
701
702
703
704

705
706
707
708
709
710
711
712
713
714

715
716
717
718
719
720
721
722
723
724
725
726
727
728
729
730
731

No. 2308

[June

personnel and trustees, design and construction experts, and representatives from the partner. A pre-proposal conference with interested parties may be conducted prior to receiving proposals.
(e) The proposals shall not be opened in public, but shall be
opened in the presence of one or more witnesses at the time specified in the request for proposals. Notwithstanding the provisions
of any general or special law to the contrary, until the completion
of the evaluation, or until the time of contract award specified in
the request for proposals, whichever occurs earlier, the contents of
the proposals shall remain confidential and shall not be disclosed
to competing offerors.
(f) The price proposals, if provided separately may be opened
at a later time so as to avoid disclosure to the committee initially
evaluating the proposals on the basis of criteria other than price.
(g) An offeror’s proposal shall be unconditional except as provided in this paragraph. An offeror may correct, modify or withdraw a proposal by written notice prior to the time and date set for
the opening of proposals. At the opening of the proposals, a register of proposals shall be prepared which shall include the name
of each offeror and the number of modifications received. Said
register shall be open for public inspection. After opening of the
proposals, an offeror may not correct, modify or withdraw the
price or any other provisions of its proposal in a manner prejudicial to the interests of the institute or fair competition.
(h) Evaluations of the proposals shall be conducted by the
committee. Said committee shall prepare its evaluations of the
technical proposals based solely on the criteria set forth in the
request for proposals. The committee may waive minor informalities or allow the offeror to correct them.
(i) The committee shall specify in writing for each evaluation
criterion a rating of each proposal as highly advantageous, not
advantageous, or such additional rating as the committee finds
reasonable, and shall specify in writing a composite rating for
each proposal, and the reasons for such composite rating.
(j) The committee shall make a preliminary determination of
the most advantageous proposal from a responsible and responsive
offeror taking into consideration the evaluation criteria set forth in
the request for proposals. AH terms of the contract may be negotiated that are not deemed mandatory or non-negotiable with such
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offeror. If after negotiation with such offeror, the board determines that it is in the institute’s best interests, the board may
determine the proposal which is the next most advantageous proposal from a responsible and responsive offeror taking into consideration the evaluation criteria set forth in the request for
proposals, and may negotiate all terms or the contract with such
offeror.
(k) The design/build contract award shall be by written notice
to the selected offeror within the time for acceptance specified in
the request for proposals. The parties may extend the time for
acceptance by mutual agreement. The board may reserve the right
to reject any or all proposals if it is in the public interest to do so .
(1) If the design/build contract is awarded to an offeror who
did not submit the lowest price, the board shall explain the reasons for the award in writing, which shall be available for public

inspection.
(m) Prior to execution of a design/build contract pursuant to
this section, the selected offeror shall furnish a performance bond
and a payment bond, each in the sum of the contract price and
issued by a surety company qualified to issue bonds in the Commonwealth and satisfactory to the board.
(n) If the selected proposer fails to execute a contract or to furnish the necessary bonds within the time period specified in the
request for proposals, the design/build contract may be awarded to
the offeror of the next most advantageous proposal.
(o) Bid security shall be returned to all offerors who are not
selected. The committee may have conferences describing relative
strengths and weaknesses of each proposal with the other offerors
which were not selected. The committee shall prepare a summary
of the evaluation process, including the recorded vote if any was
taken, and made available to the public.
(p) The board shall keep all documentation issued and received
by it under the provisions of this Act for at least six years from
the date of final payment under the contract, and make them available for public inspection.
Section 14. (a) To provide for the institute’s portion of the costs
of undertaking a partnership agreement, the board may, in the
name and on behalf of the Commonwealth, transfer or pledge that
it will periodically transfer to public agencies or private entities
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providing financing for the development of such project, any
funds held by the institute and may pledge capital funding. Any
such pledge shall be valid and binding from the time when the
pledge is made, and the funds so pledged shall immediately be
subject to the lien of such pledge without physical delivery thereof
or further act; and the lien of any such pledge shall be valid and
binding against all parties having claims of any kind in tort, contract or otherwise against the institute.
(b) For the purposes of developing, maintaining and operating
pursuant to a partnership agreement, the board may, on behalf of
the commonwealth, apply for grants, loans, loan guaranties and
other forms of credit enhancement, hereinafter called loans, and
accept such loans from public agencies, private entities, and the
federal government, and the proceeds of such loans shall be used
for the purposes of such agreement and shall not be considered
revenue of the commonwealth.
Section 15. (a) The board shall prescribe rules regarding the use
of institute funds, facilities, equipment, material and time by institute personnel, which shall include all personnel receiving any
portion of their salaries from the institute. Said rules shall include
provisions addressing the transfer of rights involving intellectual
property and research, the amount of the respective shares in the
proceeds therefrom, and the resolution of any and all disagreements involving the same. These rules shall be reviewed and
approved in timely fashion by the state ethics commission for
compliance with chapter two hundred and sixty-eight A of the
General Laws and the provisions of this chapter;
(b) The board shall also establish policies governing conflicts
of interest and prescribe rules for the circumstances under which
institute personnel or other persons working at the institute may
own equity or hold other financial interests in a corporation, foundation, or other entity with an actual or potential interest in intellectual property, research or other activities or assets of the
institute. Such policies shall not be considered to preempt the provisions of chapters two hundred and sixty eight A and B, where
applicable, but rather shall be considered supplemental standards
of conduct applicable to institute employees. Such policies shall
be provided to the state ethics commission at least thirty days
prior to adoption reviewed and approved in timely fashion by the
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ethics commission for compliance with chapters two hundred
and sixty-eight A and B and the provisions of this chapter and
state

shall include:
(i) mandatory public disclosure requirements for institute
personnel or other persons working at the institute with a financial
interest in, or an employment relationship with, a partner, or in an
entity having a direct interest in a partnership agreement;
(ii) any additional disclosure or other requirements for
institute personnel or other persons working at the institute
regarding outside activities, family relationships and financial
interests which could give rise to an actual or perceived conflict
of interest;
(iii) review and approval by the board, or persons designated by the board, of any equity or other financial interest in or
employment by an entity described in subparagraph (a); and
(iv) restrictions to prevent a conflict between the responsibilities of institute personnel and their own private interests.
Section (16). (a) The institute and its employees shall be subject to the provisions of chapter one hundred and fifty E of the
General Laws, and for the purposes of said chapter, the institute
shall be deemed to be an employer or public employer and a legislative body; provided, however, that the board of trustees may
designate up to eight per cent, or eight persons, whichever is
greater, but which shall not apply to employees of the state laboratory institute transferred to the institute pursuant to this chapter, of
the institute’s employees as specialized professional personnel,
who shall be exempt from the provisions of chapter one hundred
and fifty E. The institute may designate a representative to act in
its interest in labor relations matters with its employees.
Rights and obligations under collective bargaining agreements
with respect to employees transferred from the state laboratory
institute or hired by the institute, except to the extent expressly
inconsistent with this act, shall be assumed by and imposed upon
the institute, and employees transferred to or hired by the institute
944 who are subject to such agreements shall continue to be repre945 sented by the employee organizations that are parties to such
946 agreements until such time as they elect to be otherwise repre947 sented in accordance with the provisions of chapter one hundred
948 and fifty E. Existing bargaining units as determined by the state
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labor relations commission shall remain in full force and effect for
those employees until the expiration date of collective bargaining
agreements currently covering such employees or until a successor
agreement is negotiated with the institute.
The institute shall have the authority to bargain collectively
with labor organizations representing employees of the institute
and to enter into agreements with such organizations relative to
wages, salaries, hours, working conditions, health and other benefits, pensions and retirement allowances of such employees; provided, however, that no collective bargaining agreement entered

959 into by the institute shall limit inherent management rights, which
960 shall include the following:
961
(1) to direct, employ, and assign officers, agents and employees
962 and to determine the standards therefor;
963
(2) to plan and determine the levels of service provided by the
964
965
966
967
968
969
970
971
972
973
974
975
976

institute;

(3) to direct, supervise, control and evaluate the departments,
units, and programs of the institute; to classify the various positions of the institute and ascribe duties and standards of productivity and evaluation therefor; provided that the institute will
negotiate with the appropriate bargaining representative about the
appropriate salary for the classified positions;
(4) to develop and determine levels of staffing and training;
(5) to determine whether goods or services should be made,
leased, contracted for, or purchased on either a temporary or permanent basis;

(6) to hire part-time employees, independent contractors or
vendors, subject to any applicable provisions of chapter 296 of the
977 Acts of 1993; unless otherwise inconsistent with the provisions of
978 this chapter, the provisions of any general or special laws relative
979 to rates of wages, hours of employment, and working conditions
980 of public employees shall apply to the institute and its employees
981 unless such provisions are intended to apply solely to common982 wealth employees; and
983
(7) to appoint, promote and assign overtime outside the provi984 sions of an applicable collective bargaining agreement; provided
985 the institute has extraordinary reasons for so acting, as determined
986 by the executive director, and notifies the appropriate employee
987 representative of those reasons before promoting or appointing or
988 as soon as practicable in assigning overtime; provided further that
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such appointment, promotion or overtime assignment shall be at
rates authorized by the applicable collective bargaining agreement; and provided further that in any fiscal year such appointments, promotions or overtime assignments shall not exceed ten
per cent of that fiscal years’ appointments, promotions or overtime under the applicable collective bargaining agreement.
(b) All persons transferred from the state laboratory institute
who are members of the state employees’ retirement system shall
continue to be members of the state employees’ retirement system
and subject to the laws applicable thereto, and neither the institute
nor its retirement system shall have any liability for retirement
allowance to or on account of such persons.
All employees of the institute not transferred from the state laboratory institute shall become members of a contributory retirement system established or otherwise provided by the institute,
which shall be a separate system from the state employees’ retirement system and which shall be established and maintained or
otherwise provided in accordance with section one to twentyeight L and section one hundred and two of chapter thirty-two of
the General Laws and for ail purposes thereunder shall be deemed
to be a contributory retirement system for a governmental unit.
The institute’s retirement system shall be administered by a
separate retirement board established by the institute which shall
consist of at least three persons with appropriate knowledge and
experience and shall have custody of the funds of the institute’s
retirement system and shall have the general powers and duties set
forth in section twenty of chapter thirty-two of the General Laws.
The retirement board shall be deemed a governmental body for
purposes of and shall be subject to section eleven A and one-half
of chapter thirty A of the General Laws and the members thereof
shall be deemed to be state employees subject to chapter two hundred and sixty-eight A of the General Laws.
The amounts required to finance pension benefits earned by
employees of the institute in a given year shall be determined by
the institute’s retirement board and shall be paid over by the institute. Funds paid into the institute’s retirement system pursuant to
this section shall cease to be funds of the institute and shall be
used solely for the purposes of the institute’s retirement system.
This provision shall be deemed to constitute a contractual right
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1028 and benefit on behalf of members of the institute’s retirement
1029 system, and no amendment or alternation shall be made which would
1030 result in a diversion of the funds of the institute’s retirement system
1031 from the purposes thereof. Nothing in this act shall be deemed in any
1032 way to decrease or abridge the annuities, pensions, retirement
1033 allowance, refunds or accumulated total deductions or any rights or
1034 benefits to which an employee of the institute transferred from the
1035 state laboratory institute pursuant to this act has become entitled by
1036 virtue of any membership in the state retirement system prior to
1037 transfer to the institute’s employment.
(c) Subject to the last sentence of this paragraph, every
1038
1039 employee who upon employment with the institute is covered by
1040 the group insurance provided by chapter thirty-two A of the Gen1041 eral Laws shall continue in uninterrupted coverage and all other
1042 employees of the institute are hereby made eligible for said group
1043 insurance to the same extent as it they were employees of the
1044 Commonwealth, The share of the Commonwealth of the cost of
1045 such insurance, with respect to the employees of the institute,
1046 shall be borne by the institute. The institute shall forward its con1047 tribution, together with all amounts withheld from the salaries or
1048 wages of its employees as provided in paragraph (a) of section
1049 eight of chapter thirty-two A and all amounts paid by employees
1050 as provided in paragraph (b) of said section eight, to the state
1051 employees group insurance commission at such time and in such
1052 manner as said commission may reasonably prescribe. The insti1053 tute is authorized to enter into reasonable alternative and substi1054 tute group insurance arrangements providing benefits to its
1055 employees, substantially equivalent to or superior to benefits
1056 under said chapter thirty-two A, and thereupon may cease its
1057 arrangements for such benefits under said chapter thirty-two A.
1058
(d) The institute may contract, to thus extent permitted by and in
1059 accordance with applicable requirements of the United States
1060 Internal Revenue Code, with its employees to defer a portion of an
1061 employee’s compensation and to offer reasonable opportunities for
1062 investment of such amounts under a deferred compensation program.
1

SECTION 2. (a) For purposes of this section the term biologic
2 laboratories shall mean the laboratories within the state laboratory
3 institute of the department of public health which, prior to the
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4 effective date of this act, produced vaccines, immune globulins

5 and other biologic products and conducted research and developed
6 new vaccines, immune globulins and other biologic products and
7 technologies, and which are transferred to the Massachusetts bio-8 logic and laboratory sciences institute established pursuant to
9 chapter one hundred eleven J of the General Laws. As used in this
10 section, the term institute shall mean the Massachusetts biologies
11 and laboratory sciences institute so established.
(b) Notwithstanding provisions of any general or special law to
12
13 the contrary, employees of the commonwealth employed at the
14 biologic laboratories within the state laboratory institute on the
15 effective date of this act shall be transferred to the institute and
16 become employees of the institute. All such employees shall
17 have the option of transferring to the state laboratory institute
18 within a year of the effective date of their transfer to the institute
19 or at any time in the event that a reduction in force affects their
20 position at the institute, with no loss of seniority. All such
21 employees shall continue to be covered by the collective bar-22 gaining agreement effective and applicable immediately prior to
23 the enactment of this act. The collective bargaining agreement
24 applicable to all such employees or other employees hired or
25 transferred to the institute shall continue in effect but shall be
26 assumed by the institute until such time as a new collective bar-27 gaining agreement is entered into by the institute and the
28 employee representative for unit employees. Other employees of
29 the department of public health who accept positions with the
30 institute at a subsequent time may transfer back to available,
31 funded positions at the state laboratory institute, with no loss of
32 seniority, in the event of a reduction in force at the institute.
33
There shall be no impairment of civil service status, seniority,
34 retirement or other rights or benefits of an employee transferred to
35 the institute pursuant to this chapter and no interruption of serv-36 ices within the meaning of section nine A of chapter thirty or
37 reduction in compensation or salary grade, notwithstanding any
38 change in title or duties resulting from such transfer. For
39 employees who, immediately prior to the effective date of this act,
40 either hold permanent appointment in positions classified under
41 chapter thirty-one of the General Laws or have tenure in their
42 positions by reason of section nine A of chapter thirty, there shall

SENATE

No. 2308

(June

43 be no impairment of civil service status or interruption of services
44 within the meaning of said chapter thirty-one or said section nine A,
45 subject to the provisions of said chapter thirty-one and chapter thirty-46 two and the rules and regulations adopted thereunder.
All employees of the institute who are placed in an appropriate
47
48 bargaining unit pursuant to the provisions of chapter one hundred
49 and fifty E shall assume the rights and benefits of the collective
50 bargaining agreement applicable to employees of that bargaining
51 unit. In addition, former employees of the Massachusetts Health
52 Research Institute who are so placed within a two-year period
53 after the effective date of this act shall not suffer any reduction in
54 compensation, salary grade, or any other benefit, notwithstanding
55 the provisions of the applicable bargaining agreement.
56
(c) All books, papers, records, documents, equipment, sup-57 plies, biologic products and other personal property of the depart-58 ment of public health or state laboratory institute which
59 immediately prior to the effective date of this act are held or used
60 by the biologies laboratory and the newborn screening program
61 shall be transferred to the institute according to the terms and con-62 ditions of the agreement or agreements negotiated pursuant to
63 paragraph (f) of section two of chapter one hundred and eleven J
64 of the General Laws.
65
(d) The institute shall have access to the facilities and space used
66 by the biologies laboratories and the newborn screening program
67 immediately prior to the effective date of this act according to the
68 terms and conditions of the agreement or agreements negotiated pur-69 suant to paragraph (f) of section two of chapter one hundred and
70 eleven J of the General Laws. All land and buildings at the state lab-71 oratory institute shall remain the property of the commonwealth.
(e) Except as provided in section two of this act, the institute
72
73 shall assume all rights and duties under existing contracts, memo-74 randa of understanding, leases and obligations of the department
75 of public health, the state laboratory institute or the biologic labo-76 ratories for the testing, development or production of vaccines,
77 immune globulins and other biologic products and newborn
78 screening tests which are in force immediately prior to the effec-79 tive date of this act. All royalties due to the commonwealth under
80 existing agreements between the biologies laboratory and third
81 parlies shall continue to be paid to the commonwealth according
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and conditions of the agreement or agreements negotiated pursuant to paragraph (f) of section two of chapter one hundred and eleven J of the General Laws. No existing right or
remedy shall be lost, impaired or affected by the provisions of this
act. Nothing in this act shall diminish or otherwise adversely
affect the proprietary interest of the commonwealth in any patent
issued prior to the effective date of this act to any person
employed by the commonwealth, whether full or part time, prior

90 to the effective date of this act.
(f) All patents, copyrights and other intellectual property
91
92 rights held by the department of public health, state laboratory
93 institute or biologic laboratories on the effective date of this act
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for the testing, development or production of vaccines, immune
globulins and other biologic products, and newborn screening
tests, shall be assigned to the institute according to the terms and
conditions of the agreement or agreements negotiated pursuant to
paragraph (f) of section- two of chapter one hundred and eleven of
the General Laws, and to the extent permitted under federal law.
(g) The commonwealth shall retain whatever ownership interest
it may possess in the license issued by the United States food and
drug administration for the production and manufacture of biologic
products at the biologies laboratories and at the institute subsequent
to the effective date of this act. The agreement negotiated pursuant
paragraph (f) of section two of chapter one hundred and eleven Jof
the General Laws shall assign the right to use said license to the
institute for all matters consistent with the purposes of the institute,
including, but not limited to, the use of such license for agreements
entered into by the institute with other parties; providing that the
institute shall commit its resources and use due diligence in satisfying all requirements and conditions for maintaining said license in
good standing at no cost to the commonwealth.
(h) All state monies heretofore appropriated for the state laboratory institute or the biologies laboratory for the testing, development or production of vaccines, immune globulins and other
biologic products, and the newborn screening program, that remain
unexpended on the effective date of this act are hereby transferred
to the institute, and shall be available for expenditure by the institute for the purposes for which such funds were originally appropriated; provided that funds appropriated to the institute in any

SENATE
121
122
123
124
125
126
127
128
129
130
131
132
133
134

135
136
137
138
139
140

141
142

No. 2308

[June 1996]

fiscal year subsequent to its establishment that remain unexpended
at the end of the fiscal year revert to the General Fund.
Nothing in this act shall be interpreted as requiring continued
appropriations or the elimination of commonwealth appropriations
for the institute. The commonwealth may continue to appropriate
funds to assist the institute in the performance of its duties; provided, however, that the commonwealth shall have no obligation
to provide funding for the institute.
(i) Wherever any general or special law or any order, rule, regulation or other document refers to the operation of the biologies
laboratory or the newborn screening program, such reference shall
mean and shall be construed as referring to the institute.
(j) Regulations of the department of public health which
govern the operation of the biologies laboratory or newborn
screening program shall remain in full force and effect until such
time as the institute amends or repeals said regulations.
(k) All functions, rights, obligations, powers, duties and statutory provisions which, prior to the effective date of this act, were
applicable to, or exercised by, the biologic laboratory or newborn
screening program shall continue to be exercised and performed
by, and to be applicable to the institute, except as such powers,
duties or other statutory provisions are modified by this act.

1
SECTION 3. No person who was employed prior to the effec2 tive date of this act by the commonwealth, either as a full or part
3 time employee, shall solicit or accept, directly or indirectly, any
4 financial benefit or interest, including but not limited to royalties

5 and commissions from entities which manufacture or sell biologic
6 products which resulted, in whole or in part, from the research and
7 development performed by such person in his capacity as an
8 employee of the commonwealth compensation in the form of roy9 allies, commissions, or licensing revenues, from the sale of vac10 cines or biologic products manufactured under a product license
11 issued by the federal food and drug administration prior to the
12 effective date of this act or resulting from research or development
13 conducted under an application for an investigational new drug
14 filed with the federal food and drug administration prior to the
15 effective date of this act.
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