
SENATE No. 2315

[Senate, June 12, 1996 - Substituted by the Senate as changed by the
committee on Bills in the Third Reading as a new text of House,
No. 5876, to provide for the prosecution of violent juvenile offenders in
the criminal courts of the Commonwealth.]

In the Year One Thousand Nine Hundred and Ninety-Six.

1 SECTION 1. Section 52 of chapter 119 of the General Laws, as
2 appearing in the 1994 Official Edition, is hereby amended by
3 adding the following two definitions;—
4 “Punishment as provided by law”, any sentence that may be
5 imposed upon an adult by a justice of the district court or superior
6 court.
7 “Youthful offender”, a person who is subject to an adult or juve-
-8 nile sentence for having committed, while between the ages of
9 fourteen and seventeen, an offense against a law of the common-

-10 wealth which, if he were an adult, would be punishable by impris-
-11 onment in the state prison, and who (a) has previously been
12 committed to the department of youth services, or (b) has com-
-13 milled an offense which involves the infliction or threat of serious
14 bodily harm in violation of law, or (c) has committed a violation of
15 section ten, ten Cor ten Dof chapter two hundred and sixty-nine.

1 SECTION 2. Section 54 of said chapter 119, as so appearing, is
2 hereby amended by adding the following two paragraphs:—
3 The commonwealth may proceed by complaint in juvenile court
4 or in a juvenile session of a district court, as the case may be, or
5 by indictment as provided by chapter two hundred and seventy-
-6 seven, if a person is alleged to have committed an offense against
7 a law of the commonwealth while between the ages of fourteen
8 and seventeen which, if he were an adult, would be punishable by
9 imprisonment in the state prison, and the person (a) has previously

10 been committed to the department of youth services, or (b) is
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11 alleged to have committed an offense which involves the infliction
12 or threat of serious bodily harm in violation of law. The court shall
13 proceed on the complaint or the indictment, as the case may be, in
14 accordance with sections fifty-five to seventy-two, inclusive.
15 Complaints and indictments brought against persons for such
16 offenses, and for other criminal offenses properly joined under
17 Rule 9(a)(1) of the Massachusetts Rules of Criminal Procedure,
18 shall be brought in accordance with the usual course and manner
19 of criminal proceedings.

20 Prior to the commencement of grand jury proceedings, the court
21 shall first determine whether probable cause exists to believe that
22 the child has committed the offense or violation charged.

1 SECTION 3. Said chapter 119 is hereby further amended by
2 striking out section 55A, as so appearing, and inserting in place
3 thereof the following two sections:—
4 Section 55A. (a) Trial of a child complained of as a delinquent
5 child or indicted as a youthful offender in a division of the juve-
-6 nile court department shall be by a jury, unless the child files a
7 written waiver and consent to be tried by the court without a jury.
8 Such waiver shall not be received unless the child is represented
9 by counsel or has filed, through his parent or guardian, a written

10 waiver of counsel. No decision on such waiver shall be received
11 until after the completion of a pretrial conference and a hearing on
12 the results of such conference and until after the disposition of any
13 pretrial discovery motions and compliance with any order of the
14 court pursuant to said motions. Such waiver shall be filed in
15 accordance with the provisions of section six of chapter two hun-
-16 dred and sixty-three; provided, however, that defense counsel shall
17 execute a certificate signed by said counsel indicating that he has
18 made all the necessary explanations and determinations regarding
19 such waiver. The form of such certificates shall be prescribed by
20 the chief justice of the juvenile court department.
21 (b) In the juvenile court department upon the motion of a child
22 consistent with criminal procedure, or upon the court’s own
23 motion, the judge shall issue an order of discovery requiring the
24 prosecutor to provide in writing any information to which the
25 child is entitled and also requiring that the child be permitted to
26 discover, inspect, and copy any material and relevant evidence,
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27 documents, statements or persons, or reports of physical or mental
28 examinations of any person or ode scientific tests or experiments,
29 within the possession, custody, or control of the prosecutor or per-
-30 sons under his direction and control. Upon motion of the child the
31 judge shall order the production by the commonwealth of the
32 names and addresses of the prospective witnesses and the produc-
-33 tion by the probation department of the record of prior convictions
34 of any such witnesses. The commonwealth shall be entitled to rec-
-35 iprocal discovery as set forth in Rule 14(a)(l)(3) of the Massachu-
-36 setts Rules of Criminal Procedure.
37 (c) Trial by jury in the juvenile court department shall be in
38 those jury sessions designated in accordance with section fifty-
-39 six. Where the child has properly filed a waiver and consented to
40 be tried without a jury, as hereinbefore provided, trial shall pro-
-41 ceed in accordance with the provisions of law applicable to jury-
-42 waived trials in the superior court; provided, however, that at the
43 option of the child, the trial may be before a judge who has not
44 rejected an agreed-upon recommendation or disposition request
45 made by the child pursuant to the provisions of section fifty-five B.
46 Review in such cases may be had directly by the appeals court, by
47 appeal, report or otherwise in the same manner provided for trials
48 of criminal cases in the superior court.
49 (d) The justice presiding over such jury-waived trial in the
50 juvenile court department shall have and exercise all of the
51 powers which a justice sitting in the superior court department has
52 and may exercise in the trial and disposition of criminal cases
53 including the power to report questions of law to the appeals
54 court.
55 (e) The justice presiding at such jury-waived session in the
56 juvenile court department shall, upon the request of the child,
57 appoint a stenographer; provided, however, that where the child
58 claims indigence, such appointment is determined to be reason-
-59 ably necessary in accordance with the provisions of sections
60 twenty-seven A to twenty-seven G, inclusive, of chapter two hun-
-61 dred and sixty-one. Such stenographer shall be sworn, and shall
62 take stenographic notes of all the testimony given at the trial, and
63 shall provide the parties thereto with a transcript of his notes or
64 any part thereof taken at the trial or hearing for which he shall be
65 paid by the party requesting it at the rate fixed by the chief justice
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of the juvenile court department; provided, however, that such rate
shall not exceed the rate provided pursuant to section eighty-eight
of chapter two hundred and twenty-one. Said chief justice may
make regulations not inconsistent with law relative to the assign-
ments, duties and services of stenographers appointed far sessions
in his department and any other matter relative to stenographers.
The compensation and expenses of a stenographer shall be paid by
the commonwealth.
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(f) The request for the appointment of a stenographer to pre-
serve the testimony at a trial in the juvenile court department shall
be given to the clerk of the court by the child in writing no later
than forty-eight hours prior to the proceeding for which the
stenographer has been requested. The child shall file with such
request an affidavit of indigence and request for payment by the
commonwealth of the cost of the transcript and the court shall
hold a hearing on such request prior to appointing a stenographer,
in those cases where the child alleges that he will be unable to pay
said cost. Said hearing shall be governed by the provisions of sec-
tions twenty-seven A to twenty-seven G, inclusive, of chapter two
hundred and sixty-one, and the cost of such transcript shall be
considered an extra cost as provided herein. If the court is unable,
for any reason, to provide a stenographer, the proceedings may be
recorded by electronic means. The original recording of proceed-
ings in the juvenile court department made with a recording
device under the exclusive control of the court shall be the official
record of such proceedings. Said record or a copy of all or a part
thereof, certified by the presiding justice or his designee, to be an
accurate electronic reproduction of said record or part thereof, or a
typewritten transcript of all or part of said record or copy thereof,
certified to be accurate by the court or by the preparer of said tran-
script, or stipulated to by the parties, shall be admissible in any
court as evidence of testimony given wherever proof of such testi-
mony is otherwise competent. The child may request payment by
the commonwealth of the cost of said transcript subject to the
same provisions regarding a transcript of a stenographer as pro-
vided hereinbefore.
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Section 558. (a) A child who is before the juvenile court on a
delinquency complaint or an indictment within the court’s juris-
diction shall plead not delinquent, or that he should not be
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105 adjudged as a youthful offender, as the case may be, or with the
106 consent of the court, nolo contendere. Such plea shall be sub-
-107 mitted by the child and acted upon by the court; provided, how-
-108 ever, that a child with whom the commonwealth cannot reach
109 agreement for a recommended disposition shall be allowed to
110 tender a plea together with a request for a specific disposition.
111 Such request may include any disposition or dispositional terms
112 within the court’s jurisdiction, including, unless otherwise prohib-
-113 ited by law, a disposition request that a finding not be entered, but
114 rather the case be continued without a finding to a specific date
115 thereupon to be dismissed, such continuance conditioned upon
116 compliance with specific terms and conditions or that the child be
117 placed on probation pursuant to the provisions of section fifty-
-118 seven of chapter one hundred and nineteen. If a plea, with an
119 agreed-upon recommendation or with a disposition request by the
120 child is tendered, the court shall inform the child that it will not
121 impose a disposition that exceeds the terms of the agreed-upon
122 recommendation or the disposition request by the child,
123 whichever is applicable, without giving the child the right to with-
-124 draw the plea.
125 (b) Notwithstanding the foregoing requirements, if a child
126 attempts to enter a plea or statement consisting of an admission of
127 facts sufficient for a finding of delinquency or adjudication as a
128 youthful offender, or some similar statement, such admission shall
129 be deemed a tender of plea for purposes of the procedures set
130 forth in this section.
131 (c) Any pretrial motion filed an a delinquency case or in a case
132 in which the commonwealth has proceeded by indictment pending
133 in the juvenile court and decided before entry of the child’s deci-
-134 sion on waiver of the right to jury trial shall not be refiled or
135 reheard thereafter, except in the discretion of the court as substan-
-136 tial justice requires. Any such pretrial motion not filed or filed but
137 not decided prior to entry of the child’s decision on waiver of the
138 right to jury trial may be filed thereafter but not later than twenty-
-139 one days after entry of said decision on waiver of the right to jury
140 trial, except for good cause shown.

1 SECTION 4. Said chapter 119 is hereby further amended by
2 striking out section 56, as so appearing, and inserting in place
3 thereof the following section:—
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4 Section 56, Hearings upon cases arising under sections fifty-
-5 two to eighty-four, inclusive, may be adjourned from time to time;
6 provided, however, that no adjournment shall exceed fifteen days
7 at any one time against the objection of the child. Section thirty-
-8 five of chapter two hundred and seventy-six relative to recog-
-9 nizance in cases continued shall apply to cases arising under

10 sections fifty-two to eighty-four, inclusive.
11 (a) Every division of the juvenile court department shall be
12 authorized to hold jury sessions for the purpose of conducting jury
13 trials of cases commenced in the several courts of offenses over
14 which the juvenile courts have jurisdiction.
15 (b) The chief justice for the juvenile court department shall
16 designate at least one division in each county or an adjoining
17 county for the purpose of conducting jury trials.
18 The chief justice of the juvenile court department may also des-
-19 ignate one or more divisions in each county for the purpose of
20 conducting jury-waived trials of cases commenced in any court of
21 said county consistent with the requirements of the proper admin-
-22 istration of justice.
23 (c) A child in any division of the juvenile court who waives his
24 right to jury trial as provided in section fifty-five A shall be pro-
-25 vided a jury-waived trial in the same division.
26 A child in any division of the juvenile court who does not
27 waive his right to jury trial as provided in section fifty-five A shall
28 be provided a jury trial in a jury session in the same division if
29 such session has been established in said division. If such session
30 has not been so established, the child shall be provided a jury trial
31 in a jury session in an adjoining county as designated by the clerk
32 in the division where the case is pending. In cases where the child
33 declines to waive the right to jury trial, the clerk shall forthwith
34 transfer the case for trial in the appropriate jury session. Such
35 transfer shall be governed by procedures to be established by the
36 chief justice for the juvenile court department.
37 (d) The justice presiding over a jury session shall have and
38 exercise all the powers and duties which a justice sitting in the
39 superior court department has and may exercise in the trial and
40 disposition of criminal cases including the power to report ques-
-41 tions of law to the appeals court. No justice so sitting shall act in a
42 case in which he has sat or held an inquest or otherwise taken part
43 in any proceeding therein.
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44 (e) Trials by jury shall proceed in accordance with the provi-
-45 sions of law applicable to trials by jury in the superior court. The
46 commonwealth shall be entitled to as many challenges as equal
47 the whole number to which all the children in the case are entitled.
48 Trial by jury shall be by juries of six persons, except that in cases
49 where the commonwealth has proceeded by indictment, said child
50 shall be entitled to a jury of twelve.
51 (f) For the jury sessions, jurors shall be provided by the office
52 of the jury commissioner in accordance with the provisions of
53 chapter two hundred and thirty-four A.
54 (g) The district attorney for the district in which the alleged
55 offense or offenses occurred shall appear for the commonwealth
56 in the trial of all cases in which the right to jury trial has not been
57 waived and may appear in any other case. The chief justice for the
58 juvenile court department shall arrange for the sittings of the jury
59 sessions and shall assign justices thereto, to the end that speedy
60 trials may be provided. Review may be had directly by the appeals
61 court, by appeal, report or otherwise in the same manner provided
62 for trials of criminal cases in the superior court. A claim of trial
63 by jury under this section may be withdrawn before trial, in which
64 event trial and disposition of the case shall be by a justice in a
65 jury session sitting without a jury.
66 (h) The justice presiding at such session in the juvenile court
67 department shall, upon the request of the child, appoint a stenog-
-68 rapher in accordance with section fifty-five A.

1 SECTION 5. Said chapter 119 is hereby further amended by
2 striking out section 58, as amended by section 1 of chapter 278
3 of the acts of 1995, and inserting in place thereof the following
4 section:—
5 Section 58. (a) At the hearing of a complaint against a child the
6 court shall hear the testimony of any witnesses who appear and
7 take such evidence relative to the case as shall be produced. If the
8 allegations against a child are proved beyond a reasonable doubt,
9 he may be adjudged a delinquent child, or in lieu thereof, the

10 court may continue the case without a finding and, with the con-
-11 sent of the child and at least one of the child’s parents or
12 guardians, place said child on probation; provided, however, that
13 any such probation may be imposed until such child reaches age
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14 eighteen or age nineteen in the case of a child whose case is dis-
-15 posed of after he has attained his eighteenth birthday. Said proba-
-16 tion may include a requirement, subject to agreement by the child
17 and at least one of the child’s parents or guardians, that the child
18 do work or participate in activities of a type and for a period of
19 time deemed appropriate by the court.
20 (b) If a child is adjudicated a delinquent child on a complaint,
21 the court may place the case on file or may place the child in the
22 care of a probation officer for such time and on such conditions as
23 it deems appropriate or may commit him to the custody of the
24 department of youth services, but the probationary or commitment
25 period shall not be for a period longer than until such child attains
26 the age of eighteen, or nineteen in the case of a child whose case
27 is disposed of after he has attained his eighteenth birthday.
28 (c) If a child is adjudicated a youthful offender on an indict-
-29 ment, the court may sentence him to such punishment as is pro-
-30 vided by law for the offense. The court shall make a written
31 finding, stating its reasons therefor, that the present and long-term
32 public safety would be best protected by:
33 (1) a sentence provided by law; or
34 (2) a commitment to the department of youth services until
35 he reaches the age of twenty-one, and an adult sentence to a house
36 of correction or to the state prison as is provided by law for the
37 offense. The adult sentence shall commence on and after suc-
-38 cessful completion of said commitment to the department of youth
39 services, and shall be suspended pending successful completion of
40 a term of probation which shall commence at age twenty-one; pro-
-41 vided, however, that in no event shall the aggregate time served on
42 the commitment to the department of youth services, on probation,
43 and on the adult sentence exceed the maximum adult sentence pro-
-44 vided by law; or
45 (3) a commitment to the department of youth services until
46 he reaches the age of twenty-one.
47 (d) In making such determination the court shall conduct a sen-
-48 fencing recommendation hearing to determine the sentence by
49 which the present and long-term public safety would be best pro-
-50 tected. In determining how the present and long-term public safety
51 would be best protected, the court shall consider, but shall not
52 be limited to consideration of, the following factors: the nature,
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53 circumstances and seriousness of the offense; victim impact state-
-54 ments concerning the offense; a report by a probation officer con-
-55 cerning the history of the youthful offender; the youthful
56 offender’s court and delinquency records; the success or lack of
57 success of any past treatment or delinquency dispositions
58 regarding the youthful offender; the nature of services available
59 through the juvenile system; youthful offender’s age and maturity;
60 and the likelihood of avoiding future criminality. In addition, the
61 court may consider any other factors it deems relevant to disposi-
-62 tion. No such sentence shall be imposed until a pre-sentence
63 investigation report has been filed by the department of probation
64 and made available to the parties no fewer than seven days prior
65 to sentencing.
66 (e) A youthful offender who is sentenced as is provided by law
67 either to a state prison or to a house of correction but was who has
68 not yet reached his seventeenth birthday shall be held in a
69 youthful offender unit separate from the general population of
70 adult prisoners; provided, however, that such youthful offender
71 shall be classified at a facility other than the reception and diag-
-72 nostic center at the Massachusetts Correctional Institution, Con-
-73 cord and shall not be held at the Massachusetts Correctional
74 Institution, Cedar Junction.
75 (f) If it is alleged in the complaint upon which the child is so
76 adjudged that a penal law of the commonwealth, a city ordinance
77 or a town by-law has been violated, the court may commit such
78 child to the custody of the commissioner of youth services and
79 authorize him to place such child in the charge of any person, and,
80 if at any time thereafter the child proves unmanageable, to transfer
81 such child to that facility or training school which in the opinion
82 of said commissioner, after study, will best serve the needs of the
83 child. The department of youth services shall provide for the
84 maintenance, in whole or part, of any child so placed in the charge
85 of any person.
86 (g) Notwithstanding any other provisions of this chapter, a
87 person adjudicated a delinquent child by reason of a violation of
88 paragraphs (a), (c) or (h) of section ten or of section ten E of
89 chapter two hundred and sixty-nine shall be committed to the cus-
-90 tody of the commissioner of youth services who shall place such
91 child in the custody of a facility supported by the commonwealth
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92 for the care, custody and training of such delinquent children for a
period of at least one hundred and eighty days or until such child
attains his eighteenth birthday, whichever first occurs.

93
94
95 (h) Upon the second or subsequent violation of said para-

graphs (a), (c) or (h) of said section ten or of said section ten E of
said chapter two hundred and sixty-nine, the commissioner of
youth services shall place such child in the custody of a facility
supported by the commonwealth for the care, custody and training
of such delinquent child for not less than one year; provided, how-
ever that said period of time shall not be reduced car suspended.
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(i) The court may commit such delinquent child to the depart-
ment of youth services, but it shall not commit such child to any
institution supported by the commonwealth for the custody, care
and training of delinquent children or juvenile offenders.
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106 (j) Except in cases in which the child has attained the age of

majority, the court may make an order for payment by the child’s
parents or guardian from the child’s property, or by any other
person responsible for the care and support of said child, to the
institution, department, division, organization or person furnishing
care and support at times to be stated in an order by the court of
sums not exceeding the cost of said support after ability to pay has
been determined by the court; provided, that no order for the pay-
ment of money shall be entered until the person by whom pay-
ments are to be made shall have been summoned before the court
and given an opportunity to be heard. The court may from time to
time, upon petition by, or notice to the person ordered to pay such
sums of money, revise or alter such order or make a new order, as
the circumstances may require.
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(k) Whenever a court of competent jurisdiction adjudicates a
child as delinquent and commits the child to the department of
youth services, the court, in order to comply with the requirements
contained in the federal Adoption Assistance and Child Welfare
Act of 1980 and any amendments thereto, shall receive evidence
in order to determine whether continuation of the child in his
home is contrary to his best interest, and whether reasonable
efforts were made prior to the commitment of the child to the
department, to prevent or eliminate the need for removal from his
home, or whether an emergency situation existed making such
efforts impossible. No such determination shall be made unless
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131 the parent or guardian of the delinquent shall have been sum-
-132 moned before the court and, if present, given an opportunity to be
133 heard. The court, in its discretion, may make its determinations
134 concerning said best interest and reasonable efforts in written
135 form, but in the absence of a written determination to the contrary,
136 it shall be presumed that the court did find that continuation of the
137 child in his home was contrary to his best interest and that reason-
-138 able efforts to prevent or eliminate the need for removal of the
139 child from his home did occur. Nothing in this section shall
140 diminish the department’s responsibility to prevent delinquent acts
141 and to protect the public safety.

1 SECTION 6. Section 60A of said chapter 119, as appearing in
2 the 1994 Official Edition, is hereby amended by striking out
3 the first paragraph and inserting in place thereof the following
4 paragraph: —
5 The records of a juvenile proceeding conducted pursuant to an
6 indictment shall be open to public inspection, in the same manner
7 and to the same extent as adult criminal court records. All other
8 records of the court in cases of delinquency arising under sections
9 fifty-two to fifty-nine, inclusive, shall be withheld from public

10 inspection except with the consent of a justice of such court; pro-
-11 vided, however, that such records shall be open, at all reasonable
12 times, to inspection by the child proceeded against, his parents,
13 guardian or attorney; provided further, that nothing herein shall be
14 construed to provide access to privileged or confidential communi-
-15 cations and information; and provided further, that said protections
16 shall be construed to include information and communications
17 entered at the indictment.

1 SECTION 7. Section sixty-one of said chapter one hundred and
2 nineteen is hereby repealed.

1 SECTION 8. Section 63 of said chapter 119, as appearing in the
2 1994 Official Edition, is hereby amended by striking out the third
3 sentence and inserting in place thereof the following sentence:—
4 The provisions for recognizance an section fifty-six shall be
5 applicable to cases arising hereunder.
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1 SECTION 9. Section 65 of said chapter 119, as so appearing, is
2 hereby amended by striking out the third sentence and inserting in
3 place thereof the following sentence: — The court shall exclude
4 the general public from juvenile sessions and shall admit only
5 such persons as may have a direct interest in the case, except in
6 cases where the commonwealth has proceeded by indictment.

1 SECTION 10. Said chapter 119 is hereby further amended by
2 striking out section 66, as so appearing, and inserting in place
3 thereof the following section:—
4 Section 66. Except as otherwise provided in section sixty-seven
5 and in section twelve of chapter one hundred and twenty, no child
6 under seventeen years of age shall be detained by the police in a
7 lockup, police station or house of detention pending arraignment,
8 examination or trial by the court. No child under seventeen years
9 of age shall be committed by the court to a jail or house of correc-

-10 tion or to the state farm, pending further examination or trial by
11 the court or pending any continuance of his case or, except as
12 otherwise provided in sections fifty-to eighty-four, inclusive, upon
13 adjudication as a youthful offender.

1 SECTION 11. Said chapter 119 is hereby further amended by
2 striking out section 68, as so appearing, and inserting in place
3 thereof the following section:—
4 Section 68. (a) A child who has attained the age of seven but
5 not yet attained the age of seventeen held by the court for further
6 examination, trial or continuance, or for indictment and trial, if
7 unable to furnish bail, shall be committed by the court to the care
8 of the department of youth services or to a probation officer, a
9 parent, guardian, or other responsible person who shall provide for

10 his safekeeping; provided, however, that the appearance of the
11 child at such examination or trial, shall be the responsibility of the
12 court for which he is being held in safekeeping.
13 (b) The court may recommend that a child who has attained the
14 age of fourteen and who is committed to the care of the depart-
-15 ment shall be held in a secure detention facility if the court further
16 determines that the child (1) is a fugitive from another jurisdiction
17 on a delinquency petition; or (2) is charged with an offense for
18 which the commonwealth may proceed by indictment in accor-
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19 dance with the provisions of section fifty-four; provided, however,
20 that such child is already detained or on conditional release in
21 conjunction with another delinquency proceeding, or has demon-
-22 strated a recent record of willful failure to appear at juvenile court
23 proceedings, or has demonstrated a recent record of violent con-
-24 duct resulting in physical injury to others.
25 (c) The court shall forward such recommendation and the rea-
-26 sons therefor, in writing, to the department. Such recommendation
27 shall not be binding upon the department, but if the department
28 chooses not to comply with such recommendation, the department
29 shall inform the court within two business days.
30 (d) The department may provide special foster homes, and
31 places of temporary custody commonly referred to as detention
32 homes of the department of youth services for the care, mainte-
-33 nance and safekeeping of such children who may be committed by
34 the court to said department under this section; provided, how-
-35 ever, that no more than five such children shall be detained in any
36 such special foster home at any one time.
37 (e) A child between seven and seventeen years of age so com-
-38 mitted by the court to the department to await further examination
39 or trial by the court, shall be returned thereto within fifteen days
40 after the date of the order of such commitment, and final disposi-
-41 tion of the case shall thereupon be made by adjudication or other-
-42 wise, unless, in the opinion of the court, the interest of the child
43 and the public otherwise require.
44 (f) The provisions of section twenty-four of chapter two hun-
-45 dred and twelve, relative to the precedence of cases of persons
46 actually confined in prison and awaiting trial, shall apply to chil-
-47 dren held in detention facilities of the department of youth serv-
-48 ices under this section.
49 (g) Said probation officer shall have the same authority, rights
50 and powers in relation to a child committed to his care under this
51 section, and in relation to a child released to him as provided in
52 section sixty-seven, as he would have if he were surety on the
53 recognizance of such child.
54 (h) A person who at the time of the offense had attained the
55 age of fourteen but had not attained the age of seventeen, and who
56 is charged with murder in the first or second degree and is held by
57 the superior court for trial or continuance, or for indictment and
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58 trial, if unable to furnish bail, shall be committed by the court
59 into the custody of the sheriff of the county in which the court is
60 situated; provided, however, that the appearance of the person at
61 such examination or trial shall be the responsibility of the court
62 for which he is being held in safekeeping.

1 SECTION 12. Said chapter 119 is hereby further amended by
2 striking out section 68A, as so appearing, and inserting in place
3 thereof the following section:—
4 Section 68A. A child between seven and seventeen years of
5 age, held by the court for further examination, trial or con-
-6 tinuance, or for indictment and trial, may at the discretion of the
7 court be referred to the department of youth services, any court
8 clinic, or the department of mental health, with its consent, and
9 with the consent of the parents or guardian, for diagnostic study
10 on an inpatient or outpatient basis; and, upon completion of such
11 study, the department of youth services, court clinic or department
12 of mental health, as the case may be, shall forward a report and
13 recommendations to the court. In default of bail, any such child
14 may be committed by the court to the department of youth
15 services for a period not to exceed thirty days while undergoing
16 diagnostic study. At the expiration of such period, such child shall
17 be returned to the court, together with the report and recommenda-
-18 tions of the department of youth services.

1 SECTION 13. Said chapter 119 is hereby further amended by
2 striking out section 72, as so appearing, and inserting in place
3 thereof the following section;—
4 Section 72. (a) The divisions of the juvenile court department
5 shall continue to have jurisdiction over children who attain their
6 eighteenth birthday pending adjudication of their cases, or during
7 continuances or probation, or after their cases have been placed on
8 file. Except as provided for youthful offenders in subsection (b),
9 nothing herein shall authorize the commitment of a person to the

10 department of youth services after he has attained his nineteenth
11 birthday, or give any division of the juvenile court department any
12 power or authority over a person after he has attained his nine-
-13 teenth birthday.
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14 If a child commits an offense prior to his seventeenth birthday,
15 and is not apprehended until between his seventeenth and eigh-
-16 teenth birthday, the court shall deal with such child in the same
17 manner as if he has not attained his seventeenth birthday, and all
18 provisions and rights applicable to a child under seventeen shall
19 apply to such child.

20 (b) If the commonwealth has proceeded by indictment, the
21 divisions of the juvenile court department shall continue to have
22 jurisdiction over such persons who attain their eighteenth birthday
23 pending the adjudication of their cases, or pending the determina-
-24 tions allowed under section fifty-eight, or during continuances or
25 probation, or after their case has been placed on file. Nothing
26 herein shall authorize the commitment of a youthful offender to
27 the department of youth services after he has attained his twenty-
-28 first birthday, or give any division of the juvenile court depart-
-29 ment any power or authority over any such person after he has
30 attained his twenty-first birthday.

1 SECTION 14. Said chapter 119 is hereby further amended by
2 striking out section 72A, as so appearing, and inserting in place
3 thereof the following section:—
4 Section 72A. If a person commits an offense or violation prior
5 to his seventeenth birthday, and is not apprehended until after his
6 eighteenth birthday, the court, after a hearing, shall determine
7 whether there is probable cause to believe that said person com-
-8 mitted the offense charged, and, in its discretion, shall order either
9 that the person be discharged, if satisfied that such discharge is

10 consistent with the protection of the public; or that the complaint
11 be dismissed, if persuaded that the interests of the public require
12 that such person be tried for such offense or violation instead of
13 being discharged. Said hearing shall be held prior to, and separate
14 from, any trial on the merits of the charges alleged.

1 SECTION 15. Said chapter 119 is hereby further amended by
2 striking out section 74, as so appearing, and inserting in place
3 thereof the following section:—
4 Section 74. The juvenile court shall not have jurisdiction over a
5 person who had at the time of the offense attained the age of four-
-6 teen but not yet attained the age of seventeen who is charged with
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7 committing murder in the first or second degree under section one
8 of chapter two hundred and sixty-five. Complaints and indict-
-9 ments brought against persons for such offenses, and for other

10 criminal offenses properly joined under Rule 9(a)(1) of the Massa-
-11 chusetts Rules of Criminal Procedure, shall be brought in accor-
-12 dance with the usual course and manner of criminal proceedings.
13 Except as hereinafter provided and as provided in sections fifty-
-14 two to eighty-four, inclusive, no criminal proceeding shall be
15 begun against any person who prior to his seventeenth birthday
16 commits an offense against the laws of the commonwealth or who
17 violates any city ordinance or town by-law; provided, however,
18 that a criminal complaint alleging a violation of any city ordinance
19 or town by-law regulating the operation of motor vehicles, which
20 is not capable of being judicially heard and determined as a civil
21 motor vehicle infraction pursuant to the provisions of chapter
22 ninety C may issue against a child between sixteen and seventeen
23 years of age without first proceeding against him as a delinquent
24 child.

1 SECTION 16. Section eighty-three of said chapter one hundred
2 and nineteen is hereby repealed.

1 SECTION 17. Section 11 of chapter 120 of the General Laws,
2 as appearing in the 1994 Official Edition, is hereby amended by
3 striking out clause (b) and inserting in place thereof the following
4 clause: —
5 (b) establish and operate additional treatment and training facil-
-6 ities necessary to classify and segregate and handle delinquents
7 and youthful offenders of different ages, habits and mental and
8 physical condition according to their needs;.

1 SECTION 18. Said chapter 120 is hereby further amended by
2 striking out section 13, as so appearing and inserting in place
3 thereof the following section:—
4 Section 13. The department may issue a warrant for the arrest
5 of any person committed to it who has escaped from a facility or
6 who has been released on parole and broken the conditions
7 thereof. Such person may be arrested with or without such warrant
8 by a police officer, sheriff, deputy sheriff, constable or person
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9 employed or authorized by the department and may be kept in
10 custody in a suitable place and there detained until such person
11 may be returned to the custody of the department.

1 SECTION 19. Section 16 of said chapter 120, as so appearing,
2 is hereby amended by inserting, after the word “child”, in line 9,
3 the following words:— or youthful offender.

1 SECTION 20. Section 17 of said chapter 120, as so appearing,
2 is hereby amended by striking out the second sentence and
3 inserting in place thereof the following sentence:— The order and
4 application may be made at any time prior to the date of discharge
5 stated in said section sixteen.

1 SECTION 21. The first paragraph of section 18 of said chap-
-2 ter 120, as so appearing, is hereby amended by adding the
3 following sentence: — Said proceedings shall be conducted
4 according to the provisions of sections fifty-five A and fifty-six of
5 chapter one hundred and nineteen.

1 SECTION 22. Section twenty of said chapter one hundred and
2 twenty is hereby repealed.

1 SECTION 23. Section 21 of said chapter 120, as appearing in
2 the 1994 Official Edition, is hereby amended by striking out, in
3 lines 1 and 2, the words “wayward child or delinquent child” and
4 inserting in place thereof the following words:— delinquent child
5 or youthful offender.

1 SECTION 24. Section 26 of said chapter 120, as so appearing,
2 is hereby amended by inserting after the word “Whoever”, in
3 line 1, the following words:— escapes, or attempts to escape from
4 the department or.

1 SECTION 25. Subparagraph (a) of section 6 of chapter 21 ID of
2 the General Laws, as amended by section 178 of chapter 38 of the
3 acts of 1995, is hereby further amended by inserting after the
4 second sentence the following sentence:— Said division shall also
5 include a unit to be known as the youth advocacy project.
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1 SECTION 26. Said subparagraph (a) of said section 6 of said
2 chapter 21 ID, as amended by said section 178 of said chapter 38,
3 is hereby further amended by striking out clause (iv) and inserting
4 in place thereof the following clause;—

5 (iv) said division shall not be assigned to represent any child
6 alleged to be delinquent, except in such cases which may result in
7 exposure to adult incarceration or commitment to the department
8 of youth services until the age of twenty-one, and except in cases
9 charging delinquency by conduct which would be punishable by

10 imprisonment in the state prison if committed by an adult and
11 except in the Boston and Bristol county divisions of the Juvenile
12 court department or in the Roxbury division of the district court
13 department. Private counsel who have been certified to accept
14 assignments in such cases shall also be eligible to provide repre-
-15 sentation to persons thus charged.

1 SECTION 27. Chapter 218 of the General Laws is hereby
2 amended by striking out section 27, as appearing in the 1994
3 Official Edition, and inserting in place thereof the following
4 section:—
5 Section 27. The district court may impose the same penalties as
6 the superior court for all crimes of which such district court has
7 jurisdiction, except that such district court may not impose a sen-
-8 tence to the state prison; provided, however, that the divisions of
9 the juvenile court department shall have the authority to hear cases

10 and impose penalties in accordance with the provisions of sections
11 fifty-two to eighty-four, inclusive, of chapter one hundred and
12 nineteen, and sections one to nineteen, inclusive, of chapter one
13 hundred and twenty.

1 SECTION 28. The second-last paragraph of section 57 of said
2 chapter 218, as so appearing, is hereby amended by striking out,
3 in line 181, the words “sections thirty-nine I and fifty-six” and
4 inserting in place thereof the following words:— section thirty-
-5 nine I.

1 SECTION 28A. Section 3of chapter 2588 of the General
2 Laws, as so appearing, is hereby amended by the following two
3 clauses:—
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4 (m) for victims, the right to have a duly licensed attorney file a
5 written appearance with a juvenile court on behalf of such victim;
6 provided, however, that such attorney shall not be permitted to
7 participate in any formal proceedings of the court;
8 (n) for a family member of a deceased victim, to which the
9 matter before the court is related, to possess in the courtroom a

10 photograph of the deceased victim that is not larger than eight
11 inches by ten inches.

1 SECTION 288. Section 122 of chapter 140 of the General
2 Laws, as so appearing, is hereby amended by inserting after the
3 word “minor”, in line 3, the following words:— , a person who
4 has been adjudicated a youthful offender, as defined in section
5 fifty-two of chapter one hundred and nineteen, including those
6 who have not received an adult sentence.

1 SECTION 28C. Section 1228 of said chapter 140, as so
2 appearing, is hereby amended by inserting after the word “minor”,
3 in line 4, the following words: —

, a person who has been adjudi-
-4 cated a youthful offender, as defined in section fifty-two of
5 chapter one hundred and nineteen, including those who have not
6 received an adult sentence.

1 SECTION 28D. Section 1298 of said chapter 140, as so appear-
-2 ing, is hereby amended by inserting after the word “nine A”, in
3 line 30, the following words:— ,or (h) has within the last five
4 years been adjudicated a youthful offender, as defined in section
5 fifty-two of chapter one hundred and nineteen, including those
6 who did not receive n adult sentence, or within the last five years
7 has been released from confinement where such person was
8 serving a sentence as a youthful offender.

1 SECTION 28E. Section 131 of said chapter 140, as so appear-
-2 ing, is hereby amended by inserting after the word “drugs,”, in
3 line 27, the following words:— a person who has been adjudi-
-4 cated a youthful offender, as defined in section fifty-two of
5 chapter one hundred and nineteen, including those who have not
6 received an adult sentence.
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1 SECTION 28F. Section 131 F of said chapter 140, as so appear-
-2 ing, is hereby amended by inserting after the word “drugs”, in

3 line 9, the following words: — ,or a person who has been adjudi-
-4 cated a youthful offender, as defined in section fifty-two of
5 chapter one hundred and nineteen, including those who have not
6 received an adult sentence.

1 SECTION 29. Section 4 of chapter 263 of the General Laws, as
2 so appearing, is hereby amended by striking out the third para-
-3 graph and inserting in place thereof the following paragraph: —

4 No juvenile shall be sentenced to any punishment as is provided
5 by law for the offense by a juvenile court or a juvenile session of a
6 district court, as the case may be, unless he has been proceeded
7 against by indictment or has waived indictment pursuant to four A
8 of chapter two hundred and sixty-three, or unless proceedings
9 against him as a delinquent child have been begun and dismissed

10 as required in section seventy-two A of chapter one hundred and
11 nineteen. The clerk of the superior court in which an indictment of
12 such juvenile is returned shall promptly remit the indictment to the
13 clerk of the juvenile court or the juvenile session of the district
14 court, as the case may be, in which such indictment is to be tried.

1 SECTION 31. Said chapter 265, as so appearing, is hereby
2 further amended by adding the following new section:—
3 Section 44. Whoever commits an assault and battery on a child
4 under the age of eighteen for the purpose of causing or coercing
5 such child to join or participate in a criminal conspiracy in viola-
-6 tion of section seven of chapter two hundred and seventy-four,
7 including but not limited to a criminal street gang or other organi-
-8 zation of three or more persons which has a common name, identi-
-9 fying sign or symbol and whose members individually or

10 collectively engage in criminal activity, shall, for the first offense,
11 be punished by imprisonment in the state prison for not less than
12 three nor more than five years or by imprisonment in the house of
13 correction for not more than two and one-half years; and for a
14 second or subsequent offense by imprisonment in the state prison
15 for not less than five nor more than ten years.
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1 SECTION 32. Section 18 of chapter 278 of the General Laws,
2 as so appearing, is hereby amended by inserting after the word
3 “court”, in line 2 and in line 27, the second time it appears, the
4 following words;— or a district court sitting in a juvenile session
5 or a juvenile court.

1 SECTION 33. The chief justice of administration and manage-
-2 ment of the trial court in cooperation with the chief justice of the
3 juvenile court shall provide the resources needed to conduct all
4 trials in the juvenile court under all applicable laws and the
5 Massachusetts Rules of Criminal Procedure.

1 SECTION 34. A special commission to consist of three mem-
-2 bers of the senate, one of whom shall be co-chair, three members
3 of the house of representatives, one of whom shall be co-chair,
4 and six persons to be appointed by the governor, one of whom
5 shall be a district court judge knowledgeable of the juvenile court
6 system, one of whom shall be the commissioner of the department
7 of youth services or his designee, one of whom shall be the com-
-8 missioner of probation or his designee, one of whom shall be an
9 attorney from the committee for public counsel services with

10 extensive background in juvenile matters and one of whom shall
11 be a member of the general public who shall be recommended by
12 the executive director of the victim and witness assistance board,
13 is hereby established for the purpose of making an investigation
14 and study relative to improving the commonwealth’s juvenile
15 justice system, the prosecution of juveniles and laws pertaining
16 thereto.
17 Said investigation and study shall make a complete analysis of
18 sentencing practices for juvenile offenders in the commonwealth,
19 including study and evaluation of juveniles and controlled sub-

-20 stances, firearms, statutes to relative to the commission of crimes
21 against persons or property and gang related activities. The mem-
-22 bers of said special commission shall have access to the records of
23 the department of youth services, the commissioner of probation,
24 department of social services, and the department of mental
25 health; provided, however, that all records shall be coded to pro-
-26 tect the privacy of the juvenile, the victim, the victim’s family or
27 any witnesses. Said special commission may also request that offi-
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28 cials of the Commonwealth or its various subdivisions or that offi-
-29 cials of the federal government and its various agencies or that
30 other state governments and their agencies provide it with infor-
-31 mation it may desire to study. Said special commission may
32 expend such sums as may be necessary subject to appropriation,
33 for expert, legal, clerical and other assistance. Said commission
34 shall report to the general court the results of its investigation and
35 study, and its recommendations, together with drafts of legislation
36 necessary to carry its recommendations into effect, by filing the
37 same with the clerk of the senate on or before the first Wednesday
38 in March, nineteen hundred and ninety-seven.
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