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In the Year One Thousand Nine Hundred and Ninety-Six

An Act relative to the financing of public higher education in
THE COMMONWEALTH.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 1 of chapter 15A of the General Laws, as
2 appearing in the 1994 Official Edition, is hereby amended by
3 inserting after the third paragraph the following new paragraph;—
4 It is hereby further declared to be the goal of the common-
-5 wealth to promote: (a) access for educational opportunity to any
6 qualified resident of the commonwealth, regardless of economic
7 means, who wishes to pursue higher education; (b) quality in all
8 aspects of public higher education and adequacy of total resources
9 to provide a public college or university campus with a basic level

10 of resources as a foundation to carry out the mission of the institu-
i 1 tion; (c) stability in state appropriations to provide the basis upon
12 which all other principles of finance can be achieved and to pro-
-13 vide a reasonable expectation of a consistent flow of resources
14 from the state to the public institutions of higher education;
15 (d) predictability of student charges, to provide students and par-
-16 ents with some assurance that an increase in tuition and fees will
17 occur in a way that avoids wide fluctuations from year to year and
18 to enable students and parents to plan for paying costs of higher
19 education; (e) rationality in resource distribution and pricing; and
20 (f) accountability of institutions for outcomes to ensure that, as
21 entities of the commonwealth, public colleges and university cam-
-22 puses are responsible for effective management and stewardship
23 of public funds and are accountable to the public and appropri-
-24 ating bodies in using appropriated funds to advance the common-
-25 wealth’s educational priorities and to achieve and demonstrate
26 measurable educational outcomes.

1 SECTION 2. The fourth paragraph of said section 1 of said
2 chapter 15A, as so appearing, is hereby amended by striking out
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3 the first sentence and inserting in place thereof the following sen-
-4 tence:— The board of higher education, in this chapter called the
5 board or the council, shall be responsible for defining the mission
6 of and coordinating the state’s system of higher education in
7 accordance with the provisions of this chapter.

1 SECTION 3. Said section 1 of said chapter 15A, as so appear-
-2 ing, is hereby further amended by striking out, in line 36, the
3 words “higher education coordinating council” and inserting in
4 place thereof the following word:— board.

1 SECTION 4. Said chapter 15A is hereby further amended by
2 striking out section 15, as so appearing, and inserting in place
3 thereof the following three sections:-—
4 Section 15. Each of the public institutions of higher education,
5 as defined in section five, shall be responsible for determining
6 annually the total level of resources needed for the ordinary main-
-7 tenance of such institution. The board of trustees of each such
8 institution shall annually prepare the estimates and requests for
9 such institution which shall be prepared according to funding for-

-10 mulas which shall be developed for the state and community col-
li leges by the board of higher education, in consultation with the
12 council of state colleges and the council of community colleges
13 and, for the university, by its board of trustees; provided, however,
14 that such university formula shall be approved by the board of
15 higher education not later than October first, nineteen hundred
16 and ninety-six.
17 Funding formulas shall provide the basis for determining the
18 total level of resources needed for the ordinary maintenance of
19 each institution in fiscal years nineteen hundred and ninety-eight
20 through two thousand and two. Such formulas shall be reviewed
21 annually and, if necessary, updated by the board for the state and
22 community colleges in consultation with the councils of state and
23 community colleges and, for the university, by its board of
24 trustees and shall be submitted to the house and senate committees
25 on ways and means. The university also shall submit such updated
26 formula to the board on or before October first of the fiscal year pre-
-27 ceding the fiscal year in which the update would become effective.
28 The submission of any updated formula shall be accompanied by an
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29 analysis of what changes have been made and the reasons for such
30 changes.
3! Funding formulas shall be used to allocate resources equitably
32 from the commonwealth to each institution. Each board of trustees
33 shall submit its estimates and requests to the board. Beginning for
34 fiscal year nineteen hundred and ninety-eight, on or before
35 December first of each fiscal year preceding the fiscal year for
36 which the request is submitted, based upon the requests submitted
37 to the board by each board of trustees, the board shall submit the
38 total level of resources needed for each of the institutions to the
39 secretary of administration and finance, the state budget director,
40 the house and senate committees on ways and means and the joint
41 committee on education, arts and humanities. In preparing said
42 submission, the board shall rely on the estimates and requests pre-
-43 pared by each board of trustees, but may also set forth its own rec-
-44 ommendations and analyses. In addition to the information
45 provided by the boards of trustees, the board shall include in said
46 submission all program costs which are to be borne by any source
47 other than the commonwealth, including such sources as federal
48 financing or federal research, demonstration or training grants,
49 community contributions and other grants, endowments or trusts.
50 The board shall also periodically submit requests for capital
51 outlay for the entire system of public institutions of higher educa-
-52 tion to the secretary of administration and finance as provided in
53 section seven of said chapter twenty-nine and to the house and
54 senate committees on ways and means. In preparing such requests,
55 the board shall use such estimates and requests as are prepared by
56 each board of trustees for the purposes of this paragraph, attaching
57 whatever recommendations it may deem necessary or desirable.
58 The general court shall appropriate funds for the system of
59 public institutions of higher education in various items including,
60 but not limited to, four separate appropriations, one each for the
61 university, for the state college system, for the community college
62 system and for the scholarship account. Funds appropriated for the
63 university of Massachusetts, the state colleges and the community
64 colleges shall be disbursed directly to each board of trustees
65 through account “00”.
66 Section 15A. Beginning with fiscal year nineteen hundred and
67 ninety-eight, and continuing in each of the following fiscal years
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68 until fiscal year two thousand and two, for each institution, the
69 board shall calculate, based on the formula budget requests sub-
70 mitted to the board by the university and the state and community
71 colleges, the difference, hereinafter referred to as the investment
72 gap, between (1) the prior year’s state and student-supported edu-
73 cation and general expenditures less auxiliary enterprises, state
74 restricted grants and contracts and debt service, hereinafter
75 referred to as the cost of education; and (2) the total level of edu-
76 cation and general expenditures less auxiliary enterprises, state
77 restricted grants and contracts and debt service needed to fully
78 fund the formulas prescribed for each institution, hereinafter
79 referred to as the investment budget
80 Section 15A‘/2. Once the investment gap has been calculated for
81 each institution, the board for the state and community colleges
82 and the board of trustees for the university, in making their budget
83 requests for the next fiscal year, shall determine the fair share of
84 the total investment gap to be borne by the commonwealth, sub-
85 ject to appropriation, and the fair share to be borne by the student
86 in the form of tuition and nonauxiliary mandatory fees; provided,
87 however, that to fully fund the formulas by fiscal year two thou-
88 sand and two, beginning in fiscal year nineteen hundred and
89 ninety-eight and each fiscal year thereafter, for each institution
90 with an investment gap, subject to appropriation, the common-
91 wealth’s contribution shall exceed the prior year’s appropriation
92 by not less than ten percent of said institution’s investment gap,
93 minus tuition and nonauxiliary mandatory fees in order to elimi-
94 nate such gap and fully fund the formulas through a combination
95 of revenues from state appropriations and tuition and nonauxiliary
96 mandatory fees. Subject to appropriation, the commonwealth shall
97 increase its contribution to include additions needed to fund the
98 full annual cost of salary increases and benefits granted in a prior
99 fiscal year pursuant to collective bargaining agreements negoti
100 ated pursuant to chapter one hundred and fifty E
101 Beginning in fiscal year nineteen hundred and ninety-eight, for
102 any state college or university campus in which the student share
103 as a percentage of the cost of education per student is greater than
104 one-third, or for any community college in which the student
105 share as a percentage of the cost of education per student is
106 greater than one-fourth, the student share as a percentage of the
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cost of education shall, subject to appropriation, decrease in each
succeeding fiscal year until fiscal year two thousand and two. The
student share shall be defined as the total of tuition and nonauxil-
iary mandatory fees per student. Subject to appropriation, by fiscal
year two thousand and two, the student share of the cost of educa-
tion per student shall be no greater than one-third of the invest-
ment budget per student for a student attending a state college or
university campus. Such share shall be the student fair share ratio
for the state college and university campuses. Subject to appropri-
ation, by fiscal year two thousand and two, the student share of the
investment budget per student, referred to as the student fair share
ratio for the community colleges, shall be no more than one-fourth
of the investment budget per student for a student attending a
community college campus; provided, however, that the provi-
sions of this section shall apply only to undergraduate students
who are residents of the commonwealth as defined according to
regulations issued by the board pursuant to section nine of chapter
fifteen A.
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Each institution shall maintain annual institutionally generated
revenue at an amount at least equal to the amount generated in
fiscal nineteen hundred and ninety-seven, hereinafter referred to
as the institution’s maintenance of effort. Institutionally generated
revenue shall be defined as total current unrestricted funds rev-
enues, excluding auxiliary enterprises and hospital operations, as
defined by the U.S. Department of Education’s Integrated Post-
secondary Education System (IPEDS) plus other investment earn-
ings, unrestricted gifts and income from sales and services of
educational activities. If an institution is unable to satisfy its main-
tenance of effort in any fiscal year, it may be required to make up
that loss through a reduction in spending for such year. The board,
in consultation with the institutions, shall determine the specific
types of institutionally generated revenues to be included in the
annual maintenance of effort. Neither the commonwealth nor stu-
dents shall be required to increase their contributions to the ordi-
nary maintenance of the institution to meet any shortfall as a result
of the institution’s failure to satisfy its maintenance of effort.
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If, in any fiscal year, the commonwealth fails to appropriate a
sum equal to the prior year state appropriation plus inflation as
determined by the higher education price index adjusted by the
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146 subtraction of personnel costs from the index, the provisions of
147 sections fifteen A and fifteen A and one-half shall be inapplicable
148 for such fiscal year; provided, however, that any increase in
149 tuition and nonauxiliary mandatory fees shall be limited to the
150 level of tuition and nonauxiliary mandatory fees in the prior year
151 plus inflation as determined by the consumer price index.

1 SECTION 5, Said chapter 15A is hereby further amended by
2 inserting after section 15D, as so appearing, the following section:—
3 Section 15E. It is hereby declared to be the policy of the com-
-4 monwealth to encourage private fundraising by the state univer-
-5 sity and public colleges and to assist such fundraising through a
6 matching program to be known as the public higher education
7 endowment incentive program which shall not result in direct or
8 indirect reductions in the commonwealth’s appropriations to such
9 institutions for operations or for capital support.

10 Subject to appropriation, the commonwealth shall contribute
11 funds to each institution’s foundation, as defined in section thirty-
-12 seven, in an amount necessary to match private donations in the
13 previous fiscal year to the institution’s or a foundation’s endow-

-14 ment based on the following matching formula. Subject to appro-
-15 priation, the commonwealth’s contribution shall be equal to one
16 dollar for every two dollars, or one dollar for such greater number
17 of dollars as may be established by the board of higher education,
18 privately contributed to the university’s board of trustees or a
19 foundation up to a maximum of twenty-five million dollars; one
20 dollar for every two dollars, or one dollar for such greater number
21 of dollars as may be established by the board of higher education,
22 privately contributed to each state college’s board of trustees or
23 foundation up to a maximum of two million five hundred thou-
-24 sand dollars for each institution; one dollar for every two dollars,
25 or one dollar for such greater number of dollars as may be estab-
-26 lished by the board of higher education, privately contributed to
27 each community college’s board of trustees or foundation up to a
28 maximum of one million dollars for each institution.
29 Private contributions to the endowment for purposes of this
30 program shall be limited to donations to an endowment for acad-
-31 emic purposes including, but not limited to, scholarships and
32 endowed chairs.
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33 Said program shall terminate for the university when its foun-
-34 dation has received twenty-five million dollars in appropriated
35 matching funds according to the formula prescribed above, or on
36 July first, two thousand and three, whichever is sooner. Said pro-
-37 gram shall terminate for any state college when its foundation has
38 received two million five hundred thousand dollars in appropri-
-39 ated matching funds according to the formula prescribed above or
40 on July first, two thousand and three, whichever is sooner. Said
41 program shall terminate for any community college when its foun-
-42 dation has received one million dollars in appropriated matching
43 funds according to the formula prescribed above or on July first,
44 two thousand and three, whichever is sooner.
45 For each institution the program shall be administered by its
46 foundation, as defined in section thirty-seven, in accordance with
47 procedures established by the board of trustees and filed with the
48 house and senate committees on ways and means no later than
49 January first, nineteen hundred and ninety-seven. Such procedures
50 shall include a method for each board of trustees to certify to the
51 house and senate committees on ways and means the amount
52 received in private donations to the endowment in each fiscal year.
53 Such procedures shall also include safeguards for protecting the
54 anonymity of donors who indicate their desire not to be identified.

1 SECTION 6. Said chapter 15A is hereby further amended by
2 inserting after section 16, as so appearing, the following section;—
3 Section 16A. Subject to appropriation, the maximum state
4 financial aid award consisting of general scholarship funds plus
5 tuition waivers for the neediest students at each community col-
-6 lege, state college or the university shall be not less than the total
7 average student charge, based on tuition and nonauxiliary manda-
-8 tory fees, at all community colleges, at all state colleges and the
9 university, respectively. The state scholarship office shall establish
10 eligibility requirements for the maximum state financial aid
11 award. Once the maximum award equals the total student charge
12 at each institution, such maximum shall be increased annually at
13 the same rate as the increase in relevant student charges.

1 SECTION 7. Section 34 of said chapter 15A, as so appearing, is
2 hereby amended by striking out, in line 5, the word “may” and
3 inserting in place thereof the following word:— shall.
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1 SECTION 8. Said section 34 of said chapter 15A, as so
2 appearing, is hereby further amended by striking out, in line 16,
3 the word “ninety-three” and inserting in place thereof the fol-
-4 lowing word:— ninety-nine.

1 SECTION 9. Said chapter 15A is hereby further amended by
2 striking out section 37, as so appearing, and inserting in place
3 thereof the following section:—
4 Section 37. As used in this section, the following words shall
5 have the following meanings unless the context clearly requires
6 otherwise:

“Foundation”, an organization which is (a) either (i) a corpora-
-8 tion within the meaning of clause (c) of section two of chapter one
9 hundred and eighty and subject to the provisions of said chapter

10 one hundred and eighty, except as herein provided, or (ii) a public
11 charitable trust constituted and operating as such and subject to
12 the requirements of law governing such trusts, except as herein
13 provided; (b) organized and operated exclusively for the benefit of
14 an institution of public higher education; and (c) certified by the
15 board of trustees of the institution which it supports to be oper-
-16 ating in a manner consistent with the goals and policies of the
17 institution.
18 “Institution”, a public college or university in the common-
-19 wealth.
20 A corporation or trust which is not certified as provided herein
21 or whose certification has been revoked by the board of trustees of
22 the institution which it supports, shall not use the name of such
23 institution (i) for fundraising without written permission of the
24 board of trustees of such institution, or (ii) in the name of such
25 corporation or trust.
26 Each foundation shall have a governing board to oversee its
27 operation. In no event shall institutional trustees and employees
28 constitute one-half or more of the voting members of such founda-
-29 tion’s governing board. The governing board of such foundation
30 shall annually file a list of the members and officers of such board
31 with the institution’s board of trustees.
32 The board of trustees of an institution which a foundation sup-
-33 ports is authorized to permit the use without compensation of facili-
-34 ties and personnel services of the institution by the foundation;
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35 provided, however, that in no event shall an employee of the insti-
-36 tution spend more than twenty-five percent of his work hours
37 engaged in services for a foundation.
38 All gifts from a foundation to an institution shall be approved
39 for acceptance by the board of trustees in accordance with appiic-
-40 able institutional policies. A person soliciting funds or any other
41 thing of value on behalf of a foundation from a person, firm, cor-
-42 poration or other entity shall, at the time of the solicitation, clearly
43 and conspicuously disclose to the potential donor that the dona-
-44 tions are to be provided to the foundation and not to an institution
45 and that the donor may request in writing that the donor’s identity
46 not be publicly disclosed.
47 Each foundation shall provide an annual report of its financial
48 accounts prepared in accordance with generally accepted
49 accounting principles to the board of trustees of the institution
50 which it supports. The board of trustees may require any supple-
-51 mental data relative to the operations of the foundation. The iden-
-52 tity of donors who wish to remain anonymous shall be protected
53 and anonymity of such donors shall be maintained in all audit
54 reports. The annual financial report when received by a board of
55 trustees shall be considered a public record as defined in clause
56 twenty-sixth of section seven of chapter four.
57 The state auditor shall have the authority, upon request by the
58 institution or upon his own initiative, to audit transfers to or
59 expenditures from foundation accounts of public funds, use of
60 employees paid with public funds to staff the foundation and the
61 existence of contracts or agreements between a foundation and an
62 institution.
63 A foundation certified by an institution’s board of trustees
64 under the provisions of this section shall not be deemed to be an
65 agency, board, bureau, department, division, commission,
66 authority or other subdivision of the commonwealth. Members of
67 the governing board of a foundation shall not be state employees
68 for the purposes of chapter two hundred and sixty-eight A and two
69 hundred and sixty-eight B solely because of their membership on
70 said board.

1 SECTION 10. In order to promote accountability for effective
2 management and stewardship of public funds, and to achieve and
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3 demonstrate measurable educational outcomes, the public institu-
-4 tions of higher education shall certify achievement of public
5 higher education accountability objectives. The board of higher
6 education, in conjunction with the institutions, shall develop said
7 accountability objectives with specific performance measures with
8 which to evaluate the institutions and with which to compare them
9 with peer institutions with similar missions in other states. The

10 board, in consultation with the councils of state and community
11 colleges, shall identify peer institutions for the state and commu-

-12 nity colleges, and the university’s board of trustees shall identify
13 peer institutions for the university. The higher education account-
-14 ability objectives shall include, but not be limited to, the fol-
-15 lowing: (1) to make public higher education more affordable;
16 (2) to promote student access; (3) to increase the level of acad-
-17 emic achievement; (4) to support lifelong learning through an
18 integrated system of colleges and universities; (5) to respond to
19 specific needs of the workplace, as defined by business and labor;
20 (6) to actively support K-12 education programs; (7) to provide
21 policy research addressing the needs of the commonwealth and
22 local communities; (8) to ensure cost-effective use of resources;
23 (9) to manage campuses as efficiently as possible; (10) to promote
24 collaboration among the campuses and with the private sector;
25 (11) to support public higher education assets including infra-
-26 structure and personnel; and (12) to maximize fundraising from
27 private sources.
28 In order to measure the achievements and expected outcomes of
29 the commonwealth’s system of public higher education, for each
30 of the accountability objectives, the board, in conjunction with the
31 institutions, shall establish intelligible performance measures and
32 identify data items that must be obtained for each performance
33 measure. Data shall be collected and analyzed on a campus, seg-
-34 mental and system wide basis; provided, however, that the board
35 and the campuses shall jointly establish definitions for all data
36 items used in the performance measurement system.
37 The board shall form a separate task force for each segment of
38 the public higher education system consisting of presidents or chan-
-39 cellors, or their appointees, and members of boards of trustees of the
40 institutions to establish expected outcomes for each performance
41 measure in order to evaluate the level of institutional, segmental,
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42 and system wide performance of the institutions. In order to
43 achieve the accountability objectives of cost effective use of
44 resources and efficient fiscal management of the institutions, each
45 task force shall match or improve upon standards established by
46 national association of college and university business officers
47 (NACUBO). Said performance measurement system shall be regu-
-48 larly evaluated and revised by the board, in consultation with the
49 institutions, to ensure that it continues to measure the achieve-
-50 ments and expected outcomes of the commonwealth’s public
51 higher education system. Said accountability objectives, perfor-
-52 mance measures and data items shall be submitted to the house
53 and senate committees on ways and means and the joint com-
-54 mittee on education, arts and humanities. Said performance mea-
-55 surement system and expected outcomes shall be in place and
56 submitted to said committees no later than January first, nineteen
57 hundred and ninety-seven.

58 The board shall use said accountability objectives, performance
59 measures, and expected outcomes to conduct an annual evaluation
60 of the performance of each institution. Any institution’s failure to
61 meet a reasonable number of said accountability objectives, as
62 determined by the performance measures, within a given year
63 shall be deemed under-performing. If the board finds an institution
64 to be under-performing, the institution’s board of trustees shall
65 develop and implement a performance improvement plan and
66 timetable to be approved by the board of higher education. Each
67 plan shall be submitted to the house and senate committees on
68 ways and means and the joint committee on education arts and
69 humanities. If the institution fails to achieve the agreed to targeted
70 improvements and time line, funds appropriated for said under-
-71 performing institution in the following fiscal year shall be dis-
-72 bursed by the board of higher education to said institution’s board
73 of trustees subject to the board’s approval. The board shall not be
74 prevented from amending the institutional allocation of an under-
-75 performing institution. No later than September first, of each year,
76 the chancellor of the board of higher education shall submit to the
77 governor and the legislature an annual condition of higher educa-
-78 tion report which details the condition and performance of each
79 public higher education institution.
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80 The board shall structure its staff and financial resources to
81 provide technical assistance to institutions to help them identify
82 problems and assist them with formulating and implementing
83 plans to meet said accountability measures. The board shall, sub-
-84 ject to appropriation, establish a grant program for the purpose of
85 enabling campuses to hire independent experts to provide addi-
-86 tional technical assistance. The board shall develop, promulgate
87 and implement regulations and procedures for the program no
88 later than September first, nineteen hundred and ninety-six.

1 SECTION 11. In order to stabilize financing and encourage
2 planning and efficient resource management, each institution shall
3 be allowed to carry over one percent of unexpended funds from
4 one fiscal year to the next, to be disbursed on one-time expenses.
5 No state appropriations to institutions shall be increased or
6 decreased as a result of any carry-over of funds. The institutions
7 shall report expenditures of funds carried over in an annual audit
8 statement which shall be submitted to the state comptroller and
9 the house and senate committees on ways and means.

1 SECTION 12. Commencing in fiscal year nineteen hundred and
2 ninety-seven, each public institution of higher education, on or
3 before May first of each fiscal year, shall prepare and submit an
4 annual audited financial statement to its board of trustees, the
5 board of higher education, the comptroller, and the house and
6 senate committees on ways and means.

1 SECTION 13. There is hereby established a fair share formula
2 review commission to evaluate the accuracy and effectiveness of
3 the funding formulas in determining the total level of resources
4 needed to fund the ordinary maintenance of each institution within
5 the system of public institutions of higher education, as defined
6 by section five of chapter fifteen H of the General Laws. Said
7 commission shall include the secretary of administration and
8 finance or his designee; the chancellor of higher education; the
9 chair of the board of higher education; two state senators from dif-

-10 ferent political parties who shall be appointed by the senate presi-
-11 dent; two members of the house of representatives from different
12 political parties who shall be appointed by the speaker of the
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13 house of representatives; one representative of the community col-
-14 leges who shall be appointed by the council of community colleges;
15 one representative of the state colleges who shall be appointed by
16 the council of state colleges; the president of the university of
17 Massachusetts or his designee; and the following members to be
18 appointed by the chair of the board of higher education: a repre-
-19 sentative from business or industry; a representative from orga-
-20 nized labor from among three nominees provided by the
21 Massachusetts state labor council, AFL-CIO; a representative of
22 public higher education faculty and professional staff from any
23 three nominees provided by the Massachusetts Teachers Associa-
-24 tion and the Massachusetts Federation of Teachers jointly and
25 three students, representing each segment of the commonwealth’s
26 public higher education system. In order to ensure that said for-
-27 mulas provide an accurate, reasonable and adequate determination
28 of institutional funding need in the areas of instruction, support
29 services, and physical plant, said evaluation commission shall
30 review and analyze the overall structure of the funding formulas
31 and their components, including the methodology used to compute
32 said components, and compare said formulas with formulas uti-
-33 lized by peer institutions with similar missions in other states. The
34 commission shall report said evaluation and its recommendations
35 to the house and senate committees on ways and means, the exec-
-36 utive office of administration and finance, and the joint committee
37 on education, arts and humanities no later than January first, two
38 thousand and one; provided, however, that said commission shall
39 hold no less than one public hearing for the purpose of public
40 input on the formulas.

1 SECTION 14. The fifth paragraph of section fifteen of chapter
2 fifteen A of the General Laws, as amended by this act, shall be
3 effective as of fiscal year nineteen hundred and ninety-eight and
4 shall be reflected in the appropriations act for that fiscal year.
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