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The committee on Taxation, to whom was recommitted the petition
(accompanied by bill, Senate, No. 1599) of William R. Keating for
legislation relative to the collection of disputed taxes reports the
accompanying bill (Senate, No. 2379).
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In the Year One Thousand Nine Hundred and Ninety-Six

An Act relative to the appellate tax board.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION I. Chapter 58A of the General Laws, as appearing in
2 the 1994 Official Edition is hereby stricken and inserted in place
3 thereof is the following new chapter:—

4

5 Section 1. Appellate Tax Board Establishment, etc
6 There shall be in the executive office of administration and
7 finance an appellate tax board, in this chapter referred to as the
8 board, consisting of five members, appointed by the governor,
9 with the advice and consent of the council, who shall be appointed

10 for a six year term from March first in the year of appointment.
I i The governor, with the advice and consent of the council, shall
12 designate one of the members as chairman of the board, in this
13 chapter referred to as the chairman. Upon the expiration of the
14 term of office of a member, his successor shall be appointed in the
15 manner aforesaid for six years. The chairman shall receive as
16 compensation eighty-five percent of the salary received by the
17 chief justice of the trial court, and each other member of the board
18 shall receive as compensation eighty-five percent of the salary
19 received by an associate justice of the trial court, as outlined in
20 section four of chapter two hundred and eleven B of the General
21 Laws.
22 The chairman and each other member shall devote his full time
23 during business hours to the duties of the office. All members of
24 the board shall devote their whole time in office hours to the work
25 of the board. No member of the board shall, while he remains a
26 member, act as attorney, counsellor or accountant in any contested

CHAPTER 58A.
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27 matter of taxation before the department of revenue, before any
28 board of assessors, before the courts of the commonwealth or the
29 federal courts. Not more than three members of the board shall be
30 members of the same political party.
31 A member may be removed by the Council, upon request of the
32 Governor and upon notice and hearing, for neglect of duty,
33 inability to perform duties, or malfeasance in office, but for no
34 other cause.
35 Members will be subject to an annual written performance eval-
-36 uation, to be completed by the chairman, that includes the average
37 time for disposition of cases by the member, a comparison of the
38 speed of disposition relative to other members of like matters;
39 three written findings of fact and reports selected by the member;
40 the total number of proceedings and total number of orders and
41 decisions filed; the total number of case decisions by the member
42 that have been appealed and the disposition of such cases on
43 appeal; member’s judicial demeanor; any written complaints or
44 commendations received; compliance with the provisions of this
45 chapter and chapters 268 A and 2688 of the General Laws; and
46 other information that may be relevant. The chairman shall take
47 into consideration the complexity of cases in making his evalua-
-48 tion. Such performance evaluation may be used as evidence of a
49 commissioner’s inability to perform his/her duties.
50 The chairman will be subject to an annual written performance
51 evaluation, to be completed by the Secretary of Administration
52 and Finance that includes the disposition of the backlog, his
53 ability to manage effectively the daily operations of the board and
54 the personnel of the board, and the evaluation criteria applicable
55 to members of the board, as appropriate. Such performance evalu-
-56 ation may be used by the Governor as evidence of a chairman’s
57 inability to perform his/her duties.
58 The chairman, subject to appropriation, shall be authorized to
59 hire additional members on a full-time, temporary basis to hear
60 such cases as may be heard by a single member as outlined in sec-
-61 tion 1A of this chapter. For purposes of this section, temporary
62 basis shall mean for a one year period and such period may be
63 extended for an additional year by the chairman, if necessary. Any
64 member of the board, hired on a temporary basis, shall devote his
65 full time during business hours to the duties of the office. A
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member of the board shall devote his whole time during office
hours to the work of the board, and shall not act as attorney, coun-
sellor or accountant in any contested matter of taxation before the
department of revenue, before any board of assessors, before the
courts of the commonwealth, or before the federal courts. Said
member shall receive ninety percent of the annual compensation
of appointed commissioners as outlined in section one of this
chapter.

66
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73
A vacancy in the board shall not impair its powers nor affect its

duties. The board shall have a seal which shall be judicially
noticed.

74
75
76

Section 1 A. Quorum of the board77
The majority of the members of the board shall constitute a

quorum for the transaction of its business. For purposes of this
section, temporary members shall not be counted for purposes of a
quorum. However, a single member of the board may decide the
following types of cases:

78
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(a) cases on appeal from a board of assessors where the
assessed value of the property involved does not exceed five hun-
dred thousand dollars;

83
84
85

(b) cases on appeal from a board of assessors where the
assessed value exceeds five hundred thousand dollars but does not
exceed seven hundred and fifty thousand dollars when the appel-
lant and appellee gives written consent to a decision by a single
member;

86
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(c) cases involving appeals from the Commissioner of Revenue,
hereinafter referred to as the commissioner, where the tax liability
in dispute does not exceed $50,000, excluding any interest or
penalty. However, the commissioner may, by motion, show that a
particular matter before the single member involves a significant
and recurring issue such that the aggregate amount at issue, taking
into account similarly situated taxpayers, exceeds $200,000. Upon
such showing, a majority of members of the board shall be
required to decide the case;
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(d) cases heard under the informal procedure as outlined in sec-
tion 7A or the small claims procedure as outlined in section 78.
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In any such appeal, upon the filing of such written consent the
appeal shall be advanced for speedy hearing.

102
103
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104 Such decision shall be signed by the single member of the
105 board who presided at the hearing, and such case shall be attrib-
-106 uted to said single member for tracking purposes.
107 Section 2. Principal Office, Meetings, Hearings.
108 The principal office of the board shall be in Boston but it may
109 sit at any place within the commonwealth. The time and place of
110 its meetings shall be prescribed by the chairman, and all members
111 shall sit for the hearings held outside of Boston on a rotating
112 basis. The county commissioners shall provide the board with
113 suitable rooms in courthouses or other buildings when necessary
114 for hearings outside the city of Boston, Adequate offices and a
115 hearing room in the state house or elsewhere in said city shall be
116 provided for the board.
117 Section 3. Reports and Opinions, Publication and Sale.
118 The board shall provide for the publication and sale or distribu-
-119 tion of such of its reports and opinions as are of public interest, in
120 such form and manner as it may deem best adapted for public con-
-121 venience and use, upon such terms and conditions as may be
122 approved by the governor and council.
123 Section 4. Annual Report.
124 The board shall make to the general court an annual report con-
-125 taining such suggestions and recommendations for the amend-
-126 ment, alteration and modification of existing laws relative to
127 taxation and related matters, as it may deem desirable, and shall
128 include in such report a statement of the number and type of mat-
-129 ters handled by it during the preceding state fiscal year and the
130 number of matters pending at the end of the year. Such report
131 shall further provide the aggregate number and type of cases
132 assigned to each member, the manner by which the case was dis-
-133 posed of, the number of decisions promulgated by each member,
134 the number of findings of fact and reports, and the average length
135 of time for issuing a decision from the date of the close of the
136 record.
137 Section 5. Traveling Expenses
138 The members and employees of the board shall receive their
139 necessary and reasonable traveling expenses and such other
140 expenses, including subsistence actually incurred while traveling
141 outside the city of Boston in the performance of their duties. For
142 purposes of this section, overnight accommodations for travel
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within a seventy-five mile radius of Boston shall not be consid-
ered reasonable.

143
144

Section SA. Clerks, Employees and Expenditures145
The chairman shall appoint five attorneys and may appoint such

other employees, including clerks, and make such other expendi-
tures including computer training, as he deems necessary in order
to execute efficiently the functions vested in said board. Any clerk
or assistant clerk employed by the Board as of July I, 1996 shall
hold office during good behavior, subject, however, to retirement
under the provisions of any applicable general law or special law
relative to retirement systems. A clerk or assistant clerk may be
removed by the chairman, upon notice and hearing, for neglect of
duty, inability to perform duties, or malfeasance in office, but for
no other cause. All clerks or assistant clerks hired after July 1,
1996 shall be deemed an employee at will. All expenditures of the
board shall be allowed and paid out of moneys appropriated for
the purpose of the board, upon presentation of itemized vouchers
therefor, signed by the chairman or a person designated by the
board for the purpose.
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The board shall have jurisdiction to decide appeals under the
provisions of section forty-two E of chapter forty; of sections two
and fourteen of chapter fifty-eight; of clauses Seventeenth and
Twenty-second of section five of chapter fifty-nine; of sections
seven, seven A, thirty-nine, sixty-four, sixty-five, sixty-five B,
seventy-three and eighty-one of said chapter fifty-nine; of section
two of chapter sixty A; section fourteen of chapter sixty-one B; of
sections thirty-nine, sixty-seven and sixty-eight of chapter sixty-
two C; of section two of chapter sixty-three; of section twenty-six
of chapter sixty-five; of section four of chapter sixty-five A; and
under any other provisions of law wherein such jurisdiction is or
may be expressly conferred.
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Except in matters involving personal income or corporate
excise tax, or as otherwise provided by law, no appeal to the board
shall stay the collection of any tax or excise.

175
6

I

Whenever a board of assessors, before whom an application in
writing for the abatement of a tax is or shall be pending, fails to
act upon said application, except with the written consent of the
applicant, prior to the expiration of three months from the date of
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Section 6. Jurisdiction
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182 filing of such application, it shall then be deemed to be denied,
183 and the taxpayer shall have the right, at any time within three
184 months thereafter, to take any appeal from such denial to which he
185 may be entitled by law, in the same manner as though the board of
186 assessors had in fact refused to grant the abatement applied for.
187 After the expiration of said first mentioned three months, the
188 board of assessors shall have no further authority to act upon said
189 application; provided, that during the period allowed for the
190 taking of an appeal the assessors may, by agreement with the
191 applicant, abate the tax in whole or in part in final settlement of
192 said application, and shall also have the authority granted to them
193 by section seven of this chapter to abate, in whole or in part, any
194 tax as to which an appeal has been seasonably taken.
195 Whenever the commissioner, before whom an application in
196 writing for the abatement of tax is or shall be pending, fails to act
197 upon said application prior to the expiration of six months from
198 the date of filing of the same, it shall then be deemed to be denied
199 unless the applicant shall have filed with the commissioner, prior
200 to such expiration, his written consent to the failure of the corn-
-201 missioner to act on said application within said six months’
202 period. Said consent may be withdrawn by the applicant at any
203 time, in which event said application, unless previously acted on
204 by the commissioner, shall be deemed to be denied at the expira-
-205 tion of said six months’ period or on the date of such withdrawal,
206 whichever is later. The applicant, at any time within six months
207 from the date on which any such application shall be deemed to be
208 denied by the commissioner under the foregoing provisions of this
209 section, shall have the right to take any appeal from such denial to
210 which he may be entitled by law in the same manner as though the
211 commissioner had in fact refused to grant the abatement applied
212 for. The commissioner shall have authority to act on any such
213 application after the date of any such denial if the applicant has
214 not seasonably taken an appeal from such denial. During the
215 period allowed for the taking of an appeal, the commissioner may,
216 by agreement with the applicant, abate the tax in whole or in part
217 in final settlement of said application subject to the provisions of
218 section thirty-seven A or thirty-seven C of chapter sixty-two C.
219 Section 7. Appeals to Board, Petition, Abatement byAppellee,
220 Answer, Entry Fee.
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Any party taking an appeal to the board from a decision or
determination of the commissioner or of a board of assessors,
hereinafter referred to as the appellee, shall file a petition with the
clerk of the appellate tax board and serve upon said appellee a
copy thereof in the manner provided in section nine. Where two or
more parcels of real estate are included in one decision of a board
of assessors, the appellate tax board in its discretion may require
that each parcel be the subject of a separate petition. The commis-
sioner shall forthwith furnish a copy of each such petition served
upon him to the attorney general. Upon such appeal, the petition
shall set forth specifically the facts upon which the party taking an
appeal, hereinafter called the appellant, relies, together with a
statement of the contentions of law which the appellant desires to
raise. The appellant shall state upon the petition the address at
which service of any pleading, motion, order, notice or process in
connection with the appeal can be made upon him. Within such
time as the board by its rules may prescribe, the appellee shall file
with the board an answer stating fully each finding of fact and
ruling of law made with respect to the tax or determination in
issue and denying or admitting each and every allegation of fact
contained in the petition; except that, in an appeal under section
sixty-four or sixty-five of chapter fifty-nine, if the appellee desires
to raise no issue other than the question whether there has been an
overvaluation or improper classification of the property on which
the tax appealed from was assessed, no answer need be filed. If no
answer is filed in such a case, the allegation of overvaluation or
improper classification of such property shall be held to be denied
and all other material facts alleged in the petition admitted. If an
answer is filed, a copy shall be served upon the appellant, in the
manner provided in section nine. The party taking the appeal shall
at the time of filing the petition pay to the clerk an entry fee for
each appeal from a decision of the commissioner, or, in the case of
an appeal from a decision of a board of assessors, an entry fee
where the assessed fair cash valuation of the real property, or per-
sonal property, or both, the tax on which is sought to be abated, is
fifty thousand dollars or less; or, entry fee where such assessed
fair cash valuation is in excess of fifty thousand dollars. The com-
missioner of administration shall annually determine the amounts
of such entry fees under the provisions of section three B of
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260 chapter seven. Except as provided in section twelve C of this
261 chapter, the board shall not consider, unless equity and good con-
262 science so require, any issue of fact or contention of law not
263 specifically set out in the petition upon appeal or raised in the
264 answer. At any time before the decision, upon the appeal by the
265 board or by the appeals court under section thirteen, the appellee
266 may abate the tax appealed from, in whole or in part, or change its
267 determination subject to the provisions of section thirty-seven A
268 or thirty-seven C of chapter sixty-two C
269 In the case of an appeal relating to property classified as resi-
270 dential greater than eight units, commercial or industrial, that is
271 assessed for more than two hundred thousand dollars in the pre-
272 vious fiscal year, upon a motion filed by the appellee and granted
273 by the board, the appellant shall file with the said board an
274 audited income and expense statement for the most recent year
275 within forty days from the allowance of the motion
276 Section 7A. Informal procedure
277 The board shall establish by rule an alternative procedure, here-
278 inafter referred to as the informal procedure, for the determination
279 of petitions for abatement of any tax upon real estate or tangible
280 personal property, where such procedure is elected by both par-
281 ties, except as hereinafter provided. Such procedure, to the extent
282 that the board may consider practicable, shall eliminate formal
283 rules of pleading, practice and evidence, and, except for the entry
284 fee herein provided, may eliminate any or all fees and costs, or
285 may provide that costs shall be in the discretion of the board
286 An appellant desiring to be heard under the informal procedure
287 shall pay to the clerk the entry fee provided in section seven,
288 except as otherwise herein provided, and shall file: a written
289 waiver of the right to appeal to the appeals court or the supreme
290 judicial court, except upon questions of law raised by the plead-
-291 ings or by an agreed statement of facts or shown by the report of
292 the board; an election of the informal procedure; a written state-
-293 ment of the facts in the case; and the amount claimed in abate-
294 ment, together with such additional information as the clerk may
295 require, hereinafter collectively referred to as the pleadings. The
296 minimum entry fee shall be determined annually by the commis
297 sioner of administration under the provision of section three B of
298 chapter seven if the assessed fair cash valuation of the property on
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which the tax appealed from was assessed does not exceed twenty
thousand dollars and such property is occupied in whole or in part
by the appellant as his dwelling, contains no more than three units
designed for dwelling purposes and is in no part used for any other
purposes, or if the assessed valuation of the property on which the
tax appealed from was assessed does not exceed five thousand
dollars and such property is within the class of tangible personal
property described in clause Twentieth of section five of chapter
fifty-nine.
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The pleadings may be made on forms to be supplied by the
board and, if the appellant so requests and the assessed fair cash
valuation of the property concerned does not exceed twenty thou-
sand dollars, shall be made out for the appellant by the clerk or an
employee of the board designated by the board. The clerk shall
then serve a copy of such pleadings upon the appellee. No further
pleadings shall be required under this procedure if the appellee
intends to offer no other defense than that the property was not
overvalued or that the property was not improperly classified;
otherwise, it shall file with the board within thirty days of the
service of such pleadings an answer similar to that required under
the procedure provided by section seven, hereinafter referred to as
the formal procedure.
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If the assessed fair cash valuation of the property concerned
exceeds twenty thousand dollars, the appellee, within thirty days
of the date of service of such pleadings, may elect to have the
appeal heard under the formal procedure by so notifying the clerk
in writing and by paying him a transfer fee to be determined annu-
ally by the commissioner of administration under the provision of
section three B of chapter seven, in which case the said statement
shall be considered to be a petition and such service to be service
of the petition and the waiver of the right of appeal by the appel-
lant shall be void. If the appellee does not so transfer the case, the
informal procedure shall be deemed to have been accepted and all
right of appeal waived by the appellee, except upon questions of
law raised by the pleadings or by an agreed statement of facts or
shown by the report of the board.
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No statement under the informal procedure shall relate to an

assessment on more than one parcel of real estate, except where
the board shall specifically permit otherwise. The chairman shall
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338 provide for the speedy hearing of all appeals to be heard under the
339 informal procedure. The chairman shall make every effort to
340 reduce the expense of hearing cases filed under the informal pro-
-341 cedure by directing whenever possible that petitions for abatement
342 of taxes assessed upon real estate situated in the same general
343 locality of the same town be heard together, irrespective of the
344 identity of the appellants.
345 Section 78. Small Claims Procedure.
346 (a) The Board shall establish by rule a further alternative proce-
-347 dure, hereinafter referred to as the small claims procedure, for the
348 determination of petitions for abatement of any tax or excise to
349 which the provisions of chapter sixty-two C apply, as they are or
350 may be specified in section two of said chapter sixty-two C. The
351 appellant may elect the small-claims procedure in any case in
352 which the amount of tax placed in dispute by the petition, does not
353 exceed (1) five thousand dollars for any taxable year, in the case
354 of a tax imposed by taxable year; (2) five thousand dollars for any
355 calendar year, in the case of a tax imposed by calendar year;
356 (3) five thousand dollars for any calendar year, in the case of a tax
357 imposed by chapters sixty-four A through sixty-four J, inclusive,
358 and section twenty-one of chapter one hundred thirty-eight; (4)
359 five thousand dollars in the case of a tax imposed by chapter
360 sixty-five C; or (5) five thousand dollars for any taxable event or
361 transaction in the case of any other tax. For purposes of this sec-
-362 tion, the amount of any tax or excise placed in dispute does not
363 include any interest, penalty, or addition to tax imposed by chapter
364 sixty-two C or any statute referred to in section two of said chapter
365 sixty-two C. If, however, only the assessment or the amount of
366 interest and/or penalties is in dispute, said interest and penalties
367 shall not exceed $5,000.
368 (b) Proceedings under the small-claims procedure shall be con-
-369 ducted as informally as possible in accordance with such rules of
370 evidence, practice, and procedure as the board may prescribe. To
371 the extent that the board may consider practicable, the small-
-372 claims procedure shall eliminate formal rules of pleading, prac-
-373 tice, and evidence, and except for the entry fee herein provided
374 may eliminate any or all fees and costs, or may provide that costs
375 shall be in the discretion of the board. The chairman shall provide
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for the speedy hearing of all appeals to be heard under the small
claims procedure.

376
377

(c) An appellant desiring to be heard under the small-claims
procedure shall pay to the clerk a minimum entry fee as deter-
mined annually by the commissioner of administration under the
provision of section three B of chapter seven and shall file an
election of the small-claims procedure and a written statement of
the facts of the case and of the amount claimed in abatement,
together with such additional information as the clerk may require.
The statement may be made on forms to be supplied by the board.
The clerk shall then serve a copy of the statement upon the com-
missioner of revenue. The appellant shall a so file a written waiver
of the right to appeal to any court. Within thirty days of the
service of the statement or at such other time as the board may
order, the commissioner of revenue shall file with the board an
answer similar to that required under the formal procedure pro-
vided by section seven.
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(d) Any case in which the appellant has filed an appeal under
the small-claims procedure, as provided in subsection (c) above,
shall be designated and docketed as a small-claims case. With the
concurrence of the board, the proceedings therein shall be con-
ducted as a small-claims case in accordance with this section.
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(e) At any time before the commencement of the hearing, the
board, on its own motion or on the motion of a party to the appeal,
may order that the small-claims designation be removed and that
the proceedings be transferred to the formal procedure under sec-
tion seven. In addition, at any time before a decision is entered,
the board shall discontinue further proceedings under this section
if it finds that (1) there are reasonable grounds for believing that
the amount of tax placed in dispute exceeds the applicable juris-
dictional amount as described in subsection (a), and (2) the
amount of the excess is large enough to justify granting the
request. The commissioner, by motion, may also request a matter
be removed from the small claims procedure if (1) there is a recur-
ring issue of law; and (2) the aggregate tax at issue, taking into
account similarly situated taxpayers is over $200,000. Upon any
such removal or discontinuance, proceedings in the case shall be
transferred to the formal docket and conducted under the formal
procedure provided by section seven, in which case the statement
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required by subsection (c) shall be considered to be a petition, its
service to be service of a petition, and the waiver of the right of
appeal to be void. If the small-claims designation is not removed
and proceedings under this section are not discontinued, the
small-claims procedure shall be deemed to have been accepted
and all right of appeal waived by both parties.
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(f) The board shall make a decision in each case heard by it
under the small-claims procedure, giving a brief written summary
of the reasons therefor. No decision shall grant an abatement of
tax exceeding the amount of tax placed in dispute within the limits
prescribed in subsection (a). Where the amount of tax which the
commissioner has refused to abate exceeds the limits imposed by
subsection (a), the appellant may nevertheless elect the small-
claims procedure, provided that such election shall, unless the
small-claims procedure is discontinued pursuant to subsection (e),
foreclose all rights to an abatement of any amount of tax in excess
of such limits and all interest, penalties, or additions to tax
imposed by chapter sixty-two C related to such excess.
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(g) A decision entered in any case in which the proceedings are
conducted under this section shall not be reviewed in any court
and shall not be treated as precedent for any other case. r
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437 A hearing shall be granted if any party to an appeal so requests,

and upon motion of any party to an appeal, or by direction of the
board, any appeal may be set down for a hearing. Hearings may
be held before less than a majority of the members of the board
and the chairman may assign members to hold hearings. Hearings
before the board, or any member thereof, shall be open to the
public and such hearings and all proceedings shall be conducted in
accordance with such rules of practice and procedure as the board
may make and promulgate; provided, however, that such rules and
amendments thereto shall comply with the filing provisions of
section five of chapter thirty A and such rules and amendments
shall not take effect until so filed. The chairman may direct that
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449 two or more petitions for abatement of the taxes assessed upon

real estate situated in the same general locality of the same town
be heard together, irrespective of the identity of the appellants.
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Section 8. Hearings.

452 Section BA. Discovery in Tax Appeal Cases
453 Before the hearing of a petition for the abatement of a tax upon

real estate, machinery or other tangible property, the appellant454
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455 shall permit the appellee personally or by attorneys, experts or
other agents, to enter upon such real estate or upon any premises
where such personal property is situated and examine and inspect
such real estate or personal property, including any property which
the appellant claims is exempt from taxation. In case of doubt or
uncertainly as to the identity of the property, the appellant shall
point out to the appellee the property to which the appeal relates.
In the event the appellant refuses to permit the appellee to inspect
said property, the board may dismiss the appeal. Sections sixty-
one to seventy, inclusive, of chapter two hundred and thirty-one
shall apply to all appeals before the board except those conducted
under the informal procedure provided by section seven A or
under the small-claims procedure provided by section seven B of
this chapter. At least thirty days prior to the hearing of a petition
for the abatement of a tax, upon a motion filed by either party and
granted by the board, or by direction of the board, the appellant
and appellee shall exchange appraisal reports containing such
information about the property as the appellate tax board adjudges
necessary.
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Section 9. Service of Process, etc474
475 The mailing by registered mail, postage prepaid, to the address

of any appellant as given on the petition upon appeal, or to the
address of his attorney or agent of record, if any, or to the usual
place of business of the commissioner or of the board of assessors,
or its agent or attorney of record, shall be deemed sufficient
service of any pleading, motion, order, notice or process so served
in respect to proceedings before the board. The board may order
that further notice or notice by other means be given in any case.
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Section 10. Stenographic Reports of Proceedings.483
At the request of any party made before any evidence is

offered, or by direction of the board, the board shall order that all
proceedings in a pending appeal be officially reported by a stenog-
rapher. Notwithstanding the foregoing, the board is authorized to
employ other transcription methods including, without limitation,
electronic transcription equipment, for the purpose of recording or
reporting proceedings before the board. The determination of
whether proceedings should be recorded by means of a stenogra-
pher or other transcription methods shall be made by the board.
The board may contract for the reporting of such proceedings at
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the expense of the commonwealth in the first instance, but shall
collect the cost thereof from the persons requesting that the pro-
ceedings be reported. In such contract the board may provide that
one or more copies of the transcript be supplied to the board
without cost to the commonwealth, and may fix the terms and
conditions upon which transcripts will be supplied to other per-
sons and agencies by the stenographer. No proceedings shall be
reported officially until an amount equal to the cost thereof, as
estimated by the clerk, shall have been deposited with him at such
times and in such manner as may be provided by the rules of the
board. Any excess deposit over the actual cost shall be returned to
the depositor by the clerk. If no party requests that the proceed-
ings be reported, all parties shall be deemed to have waived all
rights of appeal to the appeals court or the supreme judicial court
upon questions as to the admission or exclusion of evidence, or as
to whether a finding was warranted by the evidence. The right of
appeal upon questions of law raised by the pleadings or by an
agreed statement of facts or shown by the report of the board shall
not be deemed to be waived. For its own information only, the
board shall have stenographic notes of hearings taken and may
have transcripts thereof prepared in proceedings which are not
officially reported at the request of a party.
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Section 11. Oaths, Administering of; Witnesses Depositions516
517 Any member of the board, or any employee of the board desig-

nated in writing for the purpose by the chairman, may administer
oaths, and any member of the board may summon and examine
witnesses and require, by subpoena signed by the member, the
production of all returns, books, papers, documents, correspon-
dence and other evidence, pertinent to the matter under inquiry, at
any designated place of hearing, and may require the taking of a
deposition before any person competent to administer oaths, either
within or without the commonwealth. In the case of a deposition,
the testimony shall be reduced to writing by the person taking the
deposition or under his direction and shall then be subscribed by
the deponent.

518
519
520
521
522
523
524
525
526
527
528
529 Either party may summon witnesses or may require the produc

tion of papers in the same manner in which witnesses may bt
summoned and papers may be required to be produced for the pu:
pose of trials in the courts. Any witness summoned or whost

530
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deposition is taken shall receive the same fees and mileage as wit-
nesses in the courts.

533
534

Section 12. Costs; Witness Fees; Service of Process535
Witness fees and expenses of service of process may be taxed

as costs against the unsuccessful party to the appeal, in the discre-
tion of the board. In the event that the commonwealth, or any offi-
cial thereof, is the unsuccessful party to an appeal, the costs shall
be paid from the state treasury upon certificate of a member of the
board in such form as the board may prescribe by regulation. In
the event that a subdivision of the commonwealth, or any official
thereof, is the unsuccessful party to an appeal, the costs shall be
paid from the treasury of such subdivision by the treasurer thereof
upon the certificate of a member of the board in such form as the
board may prescribe by regulation. In the event that costs are
taxed against an unsuccessful taxpayer, a member of the board
shall certify the amount of the same and they may be recovered in
an action of contract by the state treasurer in the case of a tax
assessed by the commissioner, or by the treasurer of the subdivi-
sion of the commonwealth on behalf of which the tax appealed
from was assessed.
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Section 12A. Costs in Certain Appeals from Local Assessments553

If the owner of a parcel of real estate files an appeal of the
assessed value of said parcel with the board for either of the next
two fiscal years after a fiscal year for which the board has deter-
mined the fair cash value of said parcel and if the assessed value is
greater than the fair cash value as determined by the board, the
burden shall be upon the appellee to prove that the assessed value
was warranted and upon failure of the appellee to do so, the board
may, in its discretion, tax as costs against the appellee, in addition
to witness fees and expenses of service of process, the whole or
any part of the reasonable expense of the taxpayer incurred in the
preparation, entry and trial of his appeal. Should the board find
that the assessed value was warranted, then it may tax such costs
of the appellee against the appellant. Such costs shall be certified
and paid as provided in section twelve. The provisions of this sec-
tion shall not apply if, subsequent to the fiscal year for which the
board has previously determined the fair cash value of said parcel
but prior to the assessment of the tax for the fiscal year in issue,
the commissioner has certified pursuant to the provisions of sec-
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tion fifty-six of chapter forty that the appellee is assessing prop-
erty at full and fair cash valuation.

572
573

Section 128. Admissibility of Evidence of Assessed Fair Cash
Value or Classification of Property at Hearings Before Board.

574
575

At any hearing relative to the assessed fair cash valuation or
classification of property, evidence as to the fair cash valuation or
classification of property at which assessors have assessed other
property of a comparable nature or class shall be admissible.

576
577
578
579

Section 12C. Admissibility of Evidence of Ratios of
Assessments to Fair Cash Value of Property; Abatements.

580
581

In any appeal relative to the assessed valuation of property, the
reports of the ratios which assessments in the city or town bear to
the fair cash value of each class of property therein and the ratio
which the total assessed value bears to the total fair cash value
therein as determined by the commissioner’s report made pursuant
to sections ten and ten C of chapter fifty-eight shall be admitted
into evidence by the appellate tax board on its own motion and
shall be prima facie evidence of the assessment practices of the
city or town and the ratios at which property is assessed for the
year for which said determination is reported by the commissioner
and for each following year until a new determination is reported
by said commissioner under said section ten C.

582
583
584
585
586
587
588
589
590
591
592
593
594 The board may give an abatement, provided the evidence so

warrants, on the basis of a disproportionate assessment even
though that issue has not been raised by the pleadings.

595
596
597 Section 12D. Appeals by Utility Companies Concerning

Correct Classification of Certain Taxable Properties.598
599 Notwithstanding the provisions of any general or special law to

the contrary, in any appeal under the provisions of sections sixty-
four or sixty-five of chapter fifty-nine from the refusal of the
assessors to abate a tax or reclassify any real or personal property
by an electric company or gas company, both as defined in section
one of chapter one hundred and sixty-four, upon motion of any
party after an appeal has been filed but before decision is rendered
concerning real or personal property of an electric or gas company
for any fiscal year certified or following certification for classifi-
cation by the commissioner under the provisions of section fifty-
six of chapter forty or any determination of the commissioner
made pursuant to section one A of chapter fifty-eight, the board
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shall properly classify all the taxable property at issue as either
real or personal and determine the fair cash value of such property,
and the tax that should have been paid, notwithstanding the asses-
sors’ original classification of such property or the amount or form
of the tax bill received and paid; provided, however, that upon a
determination that any property should be reclassified, the tax-
payer shall be allowed to file an appeal late concerning the valua-
tion of such property, if an appeal has not been previously filed,
within thirty days of such determination and order of the board.
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619

In any determination made under this section, the board shall
make subsidiary findings of the proper classification of all taxable
property at issue, as either real or personal, the fair cash value and
the total taxes that should have been paid for each parcel or item
of such property, reduced by abatements, if any, for each fiscal
year. Upon such determination, the board shall further find the
taxes that were paid or owed for such property at issue as it was
originally assessed and taxed, and shall then allocate and credit
such taxes as part or all of the taxes that should have been paid for
such property as properly classified by it, and such allocation shall
be binding on the taxpayer and the assessor and shall be deemed
to be the original tax assessed and owed, subject only to any
appeal taken pursuant to section thirteen; provided, however, that
if the total amount of taxes that should have been paid under the
board’s de novo determination under this section is equal to or
greater than the amounts actually paid or owed, as determined
under this section, the appellant shall not be entitled to an abate-
ment, notwithstanding the local assessor’s original tax classifica-
tion of the taxable property or the form of the original bill
received and paid. Upon a determination under this section, the
existing official records of the city or town shall be amended and
corrected, and assessments and tax bills shall be deemed to have
been issued in conformance with the board’s determination.
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Section 13. Findings, Decisions and Opinions, Reports of;
Appeals to the Appeals Court or the Supreme Judicial Court.

643
644

The board, or a single member of the board acting pursuant to
the authority outlined in section one A of this chapter, shall make
a decision in each appeal heard by it within three months from the
close of the record including submission of briefs and may make
findings of fact and report thereon in writing. In any appeal in
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which the hearing is officially reported by a stenographer pursuant
to section ten, or in any appeal from the Commissioner of
Revenue other than cases heard under the small claim procedure
pursuant to section 7B of this chapter, the member may take an
additional three months to issue a decision. In every decision
granting an abatement without findings of fact and report which
relates to a tax on land with one or more buildings thereon, the
board shall, if so requested by the appellee in writing at the com-
mencement of the hearing, state separately the value of the land
and of each building.
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659

Except in cases heard under the informal procedure authorized
by section seven A, or under the small-claims procedure autho-
rized under seven B, the board shall make such findings and
report thereon if so requested by either party within ten days of a
decision without findings of fact. Such report may, in the discre-
tion of the board, contain an opinion in writing, in addition to the
findings of fact and decision. If no party requests such findings
and report, all parties shall be deemed to have waived all rights of
appeal to the appeals court upon questions as to the admission or
exclusion of evidence, or as to whether a finding was warranted
by the evidence. All reports, findings and opinions of the board
and all evidence received by the board, including a transcript of
any official report of the proceedings, all pleadings, briefs and
other documents filed by the parties, shall be open to the inspec-
tion of the public; except that the originals of books, documents,
records, models, diagrams and other exhibits introduced in evi-
dence before the board may be withdrawn from the custody of the
board in such manner and upon such terms as the board may in its
discretion prescribe. The decision of the board shall be final as to
findings of fact.
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From any decision of the board, upon an appeal from a decision
or determination of the member, or a board of assessors, except
decisions of the board under sections twenty-five and twenty-six
of chapter sixty-five, an appeal as to matters of law may be taken
to the appeals court by either party to the proceedings before the
board who has not waived such right of appeal. A claim of appeal
shall be filed with the clerk of the board in accordance with the
Massachusetts Rules of Appellate Procedure which rules shall
govern such appeal. The court shall not consider any issue of law
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which does not appear to have been raised in the proceedings
before the board.

689
690

If the order grants an abatement of a tax assessed by the com-
missioner and the tax has been paid, the amount abated with
interest computed in accordance with section thirty-three of
chapter sixty-two A, and if costs are ordered against the commis-
sioner, the amount thereof, shall be paid to the taxpayer by the
state treasurer. If the order grants an abatement of a tax assessed
by the board of assessors of a town and the tax has been paid, the
amount abated with interest at the rate of eight percent per annum
from the time when the tax was paid, and if costs are ordered
against a board of assessors, the amount thereof, shall be paid to
the taxpayer by the town treasurer, and, if unpaid, execution
therefor may issue against the town as in actions at law. If costs
are ordered against a taxpayer execution shall issue therefor. The
appeal to the appeals court under this section shall be the exclu-
sive method of reviewing any action of the board, except action
under sections twenty-five and twenty-six of chapter sixty-five.
For want of prosecution of an appeal in accordance with the provi-
sions of this section the board, or, if the appeal has been entered in
the appeals court, a justice of that court, may dismiss the appeal.
Upon dismissal of an appeal, the decision of the board shall there-
upon have full force and effect.
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Section 14. Correcting Disproportionate Assessment712
In cases where the board finds that a taxpayer is being assessed

disproportionately with respect to other properties within the same
city or town, the board shall compute the measure of damages in
the following manner:

713
714
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716

(1) by computing an equalized tax rate by dividing the total
taxes as assessed for that city or town for the year for which the
finding was made by the fair cash value of the city or town, which
shall in no event be higher than the equalized value as finally
reported to the general court pursuant to section ten C of chapter
fifty-eight for that city or town in the year next preceding the year
for which the finding was made.
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11l

721

(2) by applying the rate as computed in accordance with sub-
section one to the fair cash value of the property and thereby
determine the taxes which should have been paid.

724
25

726
(3) by subtracting the amount of taxes which should have been

paid from those actually paid or assessed.
777

728
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729 In such cases within a city or town that has been certified for
730 classification by the commissioner under the provisions of section
731 fifty-six of chapter forty and has implemented such classification
732 system the measure of damages shall be computed on the basis of
733 the tax rate of the class in which the property has been assessed or
734 should have been assessed, as the case may be.

1 SECTION 2. Section thirty-eight D of chapter fifty-nine of the
2 General Laws, as appearing in the 1994 Official Edition, is hereby
3 amended by deleting in line six the word “shall” and replacing
4 therewith the word:— “may”.

1 SECTION 3. Section sixty-one A of chapter fifty-nine of the
2 General Laws, as appearing in the 1994 Official Edition, is hereby
3 amended by deleting in line eleven the word “shall” and replacing
4 therewith the word;— “may”.

1 SECTION 4. Section sixty-four of chapter fifty-nine of the
2 General Laws, as appearing in the 1994 Official Edition, is hereby
3 amended by deleting in line fourteen the word “two” and
4 replacing therewith the word:— “three”.

1 SECTION 5. Section 37A of said Chapter 62C, as appearing in
2 the 1994 Official Edition, is hereby amended by striking out in
3 lines 1 and 2, the words:— “Notwithstanding any other provision
4 of law, prior to a court judgement or decision by the appellate tax
5 board, the” and by inserting in place thereof the word:— The.

1 SECTION 6. Section 37A of said chapter 62C, as so appearing,
2 is hereby amended by striking out subparagraph (a), and by
3 inserting in place thereof the following:—
4 (a) The commissioner finds that there is serious doubt as to the
5 collectibility of the tax due;.

1 SECTION 7. Section 37A of said chapter 62C, as so appearing,
2 is hereby amended by striking out in line 37, the word “case”, and
3 inserting in place thereof, the following words: — matter which is
4 the subject of such agreement,.
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1 SECTION 8. Said Chapter 62C, as so appearing, is hereby
2 amended by adding after section 378 the following section:—
3 Section 37C. (a) The commissioner may accept a lesser amount
4 than the proposed or assessed tax liability in final and full settle-
-5 ment thereof; provided, however, that the following conditions are
6 met:
7 (1) the commissioner finds that there is significant doubt as to
8 the taxpayer’s liability, taking into account potential hazards of lit-
-9 igation; and
10 (2) the commissioner and the taxpayer agree in writing to the
11 settlement.
12 (b) After the settlement agreement is signed, neither the tax-
-13 payer nor the commissioner shall be permitted to reopen the
14 matter or matters which are the subject of an agreement except by
15 reason of (1) fraud; (2) misrepresentation of a material fact; or
16 (3) mutual mistake of a material fact sufficient to cause a contract
17 to be reformed or set aside.
18 (c) The commissioner may promulgate regulations to carry out
19 the provisions of this section, including the establishment of pro-

-20 cedures for review of settlement agreements.
21 (d) Where, under the provisions of this section, an amount less
22 than the amount of the assessment is accepted in final and full set-
-23 tlement of said liability, the commissioner shall abate the excess
24 of such liability over the amount accepted in settlement.
25 (e) Any tax liability settlement under this section which is
26 entered into after the commissioner has denied or is deemed to
27 have denied an application for abatement filed pursuant to section
28 thirty-seven of this chapter and which proposes to abate two hun-
-29 dred thousand dollars or more of the tax, not including interest and
30 penalties, shall be submitted to the attorney general for review.
31 Any such settlement proposal shall take effect twenty-one days
32 after its receipt by the attorney general, unless the attorney general
33 objects in writing to the settlement. In the event the attorney gen-
-34 eral objects to the settlement proposal, such settlement shall not
35 take effect until the objection is resolved by the commissioner and
36 the attorney general.
37 (f) The commissioner of revenue shall report to the attorney
38 general each settlement which is described in subsection (e) and
39 which is less than two hundred thousand dollars. Said report shall
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40 include the identity of the taxpayer, the type and amount of the tax
41 and such other information as is necessary to convey the terms of
42 and reasons for each such settlement. Said report is to be prepared
43 on a quarterly basis and submitted to the attorney general no later
44 than thirty-five days after the end of each calendar quarter.

1 SECTION 9. The time standards set forth in section thirteen of
2 chapter 58A shall not apply to cases whereby there has been a
3 close of the record, however, every effort shall be made to apply
4 these time standards to matters currently pending before the
5 board.
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