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SENATE. July 24, 1996.
The committee on Insurance, to whom was referred the petition
(accompanied by bill, Senate, No. 2294) of Thomas C. Norton,
William R. Keating and Linda J. Melconian for legislation to further
regulate title insurance, reports the accompanying bill (Senate, No.
2393).

For the committee.

DIANNE WILKERSON.
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In the Year One Thousand Nine Hundred and Ninety-Six

An Act

further

regulating title

insurance.

Be it enacted by the Senate and House

of Representatives in General

Court assembled, and by the authority of the same, as follows:

1

SECTION 1. Section 114 of chapter 175 of the General Laws,
as
appearing in the 1994 Official Edition, is hereby amended by
2
3 inserting after the word “inclusive” in line 7, the following
4 words:— one hundred and fourteen A to one hundred and
5 fourteen J, inclusive.
SECTION 2. Said chapter 175 is amended by inserting after
1
2 section 114, as appearing in the 1994 Official Edition, the fol-

-3 lowing eleven sections:
Section 114A. As used in sections one hundred and fourteen B
4
5 to one hundred and fourteen I, inclusive, the following words and
6 phrases shall have the following meanings, unless the context

7 otherwise requires:
8
“Agent” or ‘“title agent”, (a) a person admitted to practice law
the
commonwealth; (b) a title abstract company owned and con9 in
-10 trolled by an attorney or attorneys admitted to practice law in the
11 commonwealth; (c) a law firm; (d) a professional corporation, a
12 limited liability company or general partnership, including aregis-13 tered limited liability partnership, duly organized under law, the
14 shareholders, professional employees or partners of which practice
15 law in the commonwealth; or (e) a professional association or
16 group of attorneys admitted to practice law in the commonwealth
17 who are doing business under a recognized name; or (f) a person,
18 licensed by the commissioner of insurance subject to the require-19 ments of section 114A!/2, which person or other entity, on behalf
20 of the title insurer, performs the following acts, in conjunction
21 with the issuance of a title insurance report or policy:
22
1. Determines insurability and issues title insurance reports or
23 policies or both, based upon the performance or review of a
24 search, or an abstract of title; and
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2. Performs one or more of the following functions
(a) Collect or disburse premiums, escrow or security deposits

27 or other funds:
(b) Handle escrow, settlements or closings;
28
(c) Solicit or negotiate title insurance business;
29
(d) Record closing documents.
30

“Agent” or “title agent” shall not include officers or
31
32 employees of a title insurer, or approved attorneys not also acting
33 as an agent or title agent.
“Approved attorney” means a licensed attorney at law who is
34
35 not an officer or employee of a title insurer and whose written
36 authorization as such to act on behalf of the title insurer limits
37 such attorney’s authority to the furnishing of a certified report of
38 title to the title insurer .
39
“Premium”, a fee for issuing or reissuing a title insurance
40 policy and other forms filed under the provisions of section one
41 hundred and fourteen F. Premium shall not include the amount of
42 any charges for title-related services, including but not limited to
43 fees for abstracts, title searches, or examinations.
44
“Title insurance report” or “report” means a preliminary report,
45 commitment or binder issued prior to the issuance of a title insur-46 ance policy containing the terms, conditions, exceptions and any
47 other matters incorporated by reference under which the title
48 insurer is willing to issue its title insurance policy.
49
Section 114A Vi. (a) A person other than agents defined in
50 clauses (a), (b), (c), (d) and (e) in the definition of “agent” or
51 ‘“title agent” in the preceding section shall not act in the capacity
52 of a title insurance agent and a title insurer may not contract with
53 any person to act in the capacity of a title insurance agent with
54 respect to risks located within the commonwealth unless the
55 person is a licensed title insurance agent or possesses a license
56 acceptable to the commissioner and issued by the commonwealth.
57
(b) A license shall not be issued or renewed under this section,
58 unless the applicant is a natural person and demonstrates to the
59 satisfaction of the commissioner that he:
60
(1) has five years’ experience in the examination of real estate
61 titles;
62
(2) has attended eight hours of continuing education in the sub-63 ject matter of real estate titles, within a period of 36 months prior
64 to issuance or renewal of his license;
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(3) maintains an errors and omissions policy which includes
coverage for an agent’s delegation of any agent functions with
minimum limits of up to $250,000 per claim and $500,000 in the
aggregate and;
(4) meets other requirements as may be established by the com
missioner.
(c) A license issued hereunder shall expire three years from its
date of issue unless sooner revoked or suspended as provided
herein. The commissioner may, at any time, for cause shown and
after a hearing, revoke the license or suspend it for a period not
exceeding the unexpired term thereof, and may, for cause shown
and after a hearing, revoke the license while so suspended, and
shall notify each title insurer and the agent in writing of such
revocation or suspension. Such license shall not be transferable or

70
71
72
73
74
75
76
77
78
79 assignable.
80
(d) Such licensing shall be subject to rules and regulations pro81 mulgated by the commissioner.
82
Section 1148, (a) No policy of title insurance covering any
83 interest in realty in the commonwealth shall be written except by a
84 title insurer or a title agent.
(b) A title insurer shall file with the commissioner the premium
85
86 rate schedules it proposes to use in the commonwealth. Every
87 filing shall state the proposed effective date of the filing, which
88 shall be at least thirty days after the filing is made.
89
(c) If at any time the commissioner finds that the filing does not
90

91
92

93
94
95
96

97
98
99

100
101
102
103
104

the requirements of this section or is otherwise contrary to
law, or if a party having an interest in such filing makes a written
application to the commissioner setting forth good cause for a
hearing to be held on such filing and the commissioner in his discretion determines that good cause exists, or if any insurer, upon
notice of disapproval, by the commissioner of a filing pursuant to
this section, should so request, the commissioner shall suspend the
proposed effective date of the filing and shall hold a hearing
within thirty days of such finding, application or request. The
commissioner shall give not less than ten days’ written notice of
said hearing to all parties in interest. The commissioner may confirm, modify, change, or rescind any previous action or filing, if
warranted by the facts found at such hearing.
(d) No title insurer, or title agent may use or collect a premium
except in accordance with the premium rate schedule filed with
meet
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105 the commissioner as required by this section or as otherwise pro-106 vided in sections one hundred and fourteen A to one hundred and
107 fourteen K, inclusive.
Section 114C. (a) Premium rates shall not be inadequate, exces
108
109 sive, or unfairly discriminatory.
(b) A five-year experience period is required for all filings of
110
111 rates; provided, however, that the filing of any title insurer
112 licensed in the commonwealth for less than five wears shall be
113 supported by evidence of its experience consistent with the period
114 of its existence.
(c) Nothing sections one hundred and fourteen Ato one hun115
-116 dred and fourteen I, inclusive, shall be construed to prohibit
117 charging premiums for the special endorsements or coverages pro-118 vided for by subsection (d) of section one hundred and fourteen F,
119 notwithstanding that such premiums are not included on filed pre-120 mium rate schedules, so long as the premium charged is otherwise
121 in compliance with the provisions of sections one hundred and
122 fourteen Ato one hundred and fourteen I, inclusive.
123
Section 114D. (a) no title insurer or title agent shall
124
(1) Pay, directly or indirectly, to the insured or to any other
125 person any part of its premiums, fee, or other charges, or any
126 other consideration as induceiru nt or compensation for the perfor127 mance of any service except as provided in this section or in sec128 tion 114E;
(2) Issue any title insurance policy or perform any service in
129
130 connection with any transactior in which it has paid or intends to
131 pay any commission, rebate, valuable consideration or inducement
132 which it knows to be in violation of this section or of sections one
133 hundred eighty-two through one hundred eighty-four;
(b) No insured named in a title insurance policy or any other
134

135 persons shall knowingly receive or accept, directly or indirectly,
136 any commission, rebate, valuable consideration or inducement
137 referred to in subsection (a).
138
(c) Nothing in this section shall be construed as prohibiting:
139
(1) reasonable payments for services actually rendered, other
140 than for the referral of title insurance business, to either a title
141 insurer or a title agent in connection with title insurance business:
142 or
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(2) reasonable expenditures for food, beverages, entertainment,
educational programs and promotional items constituting ordinary
business expenses.
Section II4E. (a) Nothing in sections one hundred and
fourteen A to one hundred and fourteen J, inclusive, or sections
one hundred eighty-two through one hundred eighty-four, inclusive, shall be construed to prohibit the payment of commissions or
the division of premiums between or among a title insurer and its
title agent, two or more title insurers, one or more title insurers
and one or more title agents, or two or more title agents.
(b) Notwithstanding the provisions of subsection (a), no title
insurer shall receive and retain any amount less than forty percent
of the filed premium for any policy of the title insurer issued by an
agent.

Section IMF. (a) A title insurer shall file with the commissioner, stating at that time the proposed effective date of the filing,
which date shall be at least thirty days after the filing is made, all
forms it proposes to use in the commonwealth, including the following:

(1) Title insurance policies, including standard form endorse
ments.

H

(2) Commitments, binders, or any other documents or reports
issued prior to the issuance of a title insurance policy.
(3) The disclosure required by section 114
(b) A title insurer need not file reinsurance contracts and agreements, but must submit same to the commissioner for review upon
request.
(c) No title insurer may issue, directly or through a title agent,
any policy or other form referred to in subsection (a), unless the
term has been filed pursuant to this section.
(d) Nothing in sections one hundred and fourteen A to one hundred and fourteen J, inclusive, shall be construed to preclude any
title insurer from issuing special endorsements or coverages in
accordance with such title insurer’s underwriting practices and
judgment, whether or not such endorsements or coverage have
been filed so long as the same is otherwise in compliance with the
applicable provisions of sections one hundred and fourteen A to
ISO one hundred and fourteen J, inclusive.
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Section 1140. (a) A title insurer may file a form under section
one hundred fourteen F only if such form:
(1) is logically and clearly arranged and is, understandable to a
person of normal intelligence without special insurance or legal
knowledge or training;
(2) does not contain or incorporate by reference any inconsistent, ambitious, or misleading clauses, exceptions, or conditions
deceptively affecting the risk purported to be assumed in the affirmative coverage of the contract;
(3) does not contain any misleading title, heading, or other indication of its coverage:
(4) is not printed or otherwise reproduced in such a manner as
render
any provision of the form substantially illegible; and
to
(5) is otherwise in compliance with the applicable provisions of
sections one hundred and fourteen A to one hundred and fourteen
J, inclusive.
(b) Forms approved by the American Land Title Association
shall be deemed to be in compliance with this section.
Section 114 H (a). When a title agent offers to issue an owner’s
title insurance policy covering the sale of property improved with
a dwelling designed to be occupied by not more than four families
and occupied or to be occupied in whole or in part by the mortgagor, a title insurance report shall be furnished to the purchasermortgagor or its representative as soon as reasonably possible
prior to closing, unless the purchaser-mortgagor is to receive a
certification of title under the provisions of section 70 of
chapter 93. If a report is furnished but it cannot be delivered prior
to the day of closing, the title insurer shall document the reasons
for the delay If a report is furnished to the purchaser-mortgagor it
shall incorporate the following statement on the first page in bold

211 type:
212
Please read the exceptions and the terms shown or referred
213 to herein carefully. The exceptions are meant to provide you
214 with notice of matters which are not covered under the terms

215
216
217
-218
219

of the title insurance policy and should be carefully
considered.
It is important to note that this form is not a written reprcsentation as to the condition of title and may not list all liens,
defects, and encumbrances affecting title to the land.
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(b) A title insurance agent issuing a lender’s title insurance
policy in conjunction with a mortgage loan made simultaneously
with the purchase of all or part of the real estate securing the loan,
where no owner’s title insurance policy has been requested, shall
have written notice, on a form prescribed or approved by the commissioner to the purchaser-mortgagor, as soon as practicable but
no later than the closing. The notice shall explain that a lender's
title insurance policy is to be issued protecting the mortgagelender, and that the policy does not provide title insurance protection to the purchaser-mortgagor as the owner of the property being
purchased. The notice shall explain what a title policy insures
against and what possible exposures exist for the purchaser-mortagor that could be insured against through the purchase of an
awner’s policy, the steps tc undertake in initiating a claim, the
:xistence of any applicable i
ncy relationship, and the percent of
premium to be paid to the aj ;ent as a commission The notice shall

236 also explain that the purcha ;er-mortgagor may obtain an owner’s
title insurance policy protecting the property owner at a specified
238 cost or approximate cost, if the proposed coverages or amount of
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insurance is not then known. Said notice shall further include a
statement printed in a boldfai ed or highlighted type, that reissuance rates may be available upon compliance with applicable
reissuance rate requirements
to any consumer so qualified. A
copy of the notice, signed by the purchaser-mortgagor, shall be
retained in the relevant underwriting file at least five (5) years
after the effective date of the policy.
Section 1141. A title insurer who violates the provisions of sections one hundred and fourteen A to one hundred and fourteen J
shall, in addition to or in lieu of suspension or revocation of such
insurer’s right to conduct business in the commonwealth, pay a
civil penalty of one thousand dollars for each such violation. Each
transaction shall be considered a separate violation.
Section 114J. Nothing in section one hundred and fourteen A to
one hundred and fourteen H, inclusive, shall be construed to
authorize the practice of law by any person who is not duly
admitted to practice law in the commonwealth nor shall it be construed to authorize the commissioner to regulate the practice of
law. A title insurer shall not engage in the practice of law.
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SECTION 3. Section one hundred and sixteen A of said
chapter 175, as appearing in the 1994 Official Edition, is hereby
amended by inserting after the word “twenty-six”, in line 5, the
following words:— one hundred and fourteen to one hundred and
fourteen I, inclusive

SECTION 4. Section 184 of said chapter 175 is hereby
1
2 amended by adding at the end thereof the following sentence;
3 Neither this section nor sections on hundred eighty-two and one
4 hundred and eighty-three shall prohibit any title insurance com—

-5 pany from paying commissions as permitted by sections one hun-6 dred fourteen D and one hundred fourteen E.
SECTION 5. Notwithstanding the provisions of sections one
1
2 hundred fourteen B and one hundred fourteen F of chapter 175 of
3 the General Laws, as appearing in section two of this act, pre-4 mium rate schedules and forms in effect prior to the effective date

5 of this act, may, unless otherwise ordered by the commissioner, be
6 used in the commonwealth by title insurers until the effective date
7 of the rate schedules and forms filed pursuant to said section.
SECTION 6. The provisions of subsection (b) of section one
1
2 hundred and fourteen Eof chapter one hundred seventy-five of the
3 General Laws, as appearing in section two of this act, shall apply
4 only to title insurance policies issued after the effective date of

5 this act.
1
2
3
4
5

SECTION 7. Notwithstanding the definition of “agent” or “title
agent” in section one hundred fourteen A of chapter 175 of the
General Laws, as appearing in section two of this act, any person
may be a title agent for any title insurer if he was acting as a title
agent on January 1, 1996 on behalf of a title insurer doing busi-6 ness in the commonwealth. The rights of any title agent under this
7 section or under any agency contract shall not be transfereble or
8 assignable.

1

SECTION 8. Section 8E of chapter 26 of the General Laws, as
2 appearing in the 1994 Official Edition, is hereby amended by
3 adding at the end thereof the following two paragraphs:
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4
In the event the commissioner, in his discretion, determines it
5 necessary, there may also be within the rating bureau at least one
6 person who shall perform duties of the rating bureau relating to
7 the insurance Such person or persons shall be appointed by the
8 commissioner and shall be exempt from the provisions of chapter
9 thirty and chapter thirty-one.
10
The commissioner is authorized to make an annual assessment
all companies authorized to write title insurance in the
against
11
12 commonwealth or against a rating organization or organizations

13 that are licensed under the provisions of chapter one hundred and
14 seventy-four A and that make title insurance filings pursuant to
15 sections one hundred and fourteen to one hundred and fourteen H,
16 inclusive, of chapter one hundred and seventy-five. The commis-17 sioner shall apportion any such assessment on a fair and reason-18 able basis. Assessed amounts shall be paid within thirty days after
19 the date of the notice of assessment from the commissioner. Such
20 assessment shall be used to pay for the rating bureau’s expenses as
21 they relate to title insurance. Such assessment shall be deposited
22 into the Division of Insurance Title Insurance Trust Fund. All
23 monies deposited into the trust fund shall be expended without
24 appropriation, exclusively by the division of insurance. Such
25 assessment, if ordered by the commissioner, shall be made at a
26 rate sufficient to produce one hundred and fifty thousand dollars
27 in nineteen hundred and ninety-seven, and may be increased there-28 after by a rate not to exceed the most recent annual consumer
29 price index calculated by the Bureau of Labor Statistics of the
30 United States Department of Labor for the northeast region for all
31 urban consumers. If such assessment is ordered, the commissioner
32 of insurance shall also collect, for the person or persons within the
33 rating bureau who perform the duties relating to title insurance, an
34 amount equal to the cost of fringe benefits as established by the
35 commissioner of administration pursuant to section five D of
36 chapter twenty-nine to be credited to the General Fund. Said
37 amount shall be expended, without appropriation, exclusively to
38 pay for such person’s or persons’ fringe benefits. Funds collected
39 under this section may be used to compensate consultants retained
40 by the rating bureau and to defray its reasonable operating
41 expenses and administrative overhead costs. Funds may also be
42 used to defray costs of the division of insurance as they relate to

1996]

SENATE

No. 2393

43 title insurance. The assessment, including the cost of fringe bene-44 fits, shall be collected by the commissioner of insurance.
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