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To The Honorable Senate and House of Representatives

We are filing for your consideration the attached legislative proposal entitled "An Act
To Reestablish Employees’ Rights in the Workplace With Respect to Religious
Observances." This bill responds to a ruling on August 20, 1996 by the Supreme Judicial
Court (SJC) finding unconstitutional a state statute which prohibits employers from taking
adverse action against employees who refuse to work on religious holidays. This bill would
restore to employees the fundamental right to observe religious holidays and to otherwise
freely practice their religious beliefs, where no undue hardship is placed on their employers.
Citizens of the Commonwealth should not have to choose between retaining their jobs and
practicing their religion.

In Pielech v. Massasoit Greyhound. No. SJC-06785 (August 20, 1996), the SJC found
that G.L. c, 1518, § 4 (1A) violates the Establishment Clause of the First Amendment to the
United States Constitution in two respects: (1) by protecting only practices and observances
required by organized religious institutions, and (2) by effectively requiring the courts to
examine the dogma of an official religion to determine if a practice or observance is required
by that religion. This bill would address both concerns. First, it would clarify that the law
protects any "practice or observance required by [an employee’s] sincerely held religious
beliefs.” Second, it would explicitly state that the determination of whether a practice or
observance is “required" will in no way necessitate an inquiry into the official tenets of any
religion, but rather will require only an inquiry into the sincerity of the employee's
convictions that a given practice or observance is required by his or her religious beliefs. In
addition, this bill would apply retroactively to any claims pending with the Massachusetts
Commission Against Discrimination or any court of competent jurisdiction as of August 19,
1996. This provision would permit the two plaintiffs in Pielech v. Massasoit Greyhound,

and others with pending claims affected by the SJC's ruling, to petition the Superior Court
onsideration under the provisions of this bill
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Because this bill restores precious freedoms to all citizens of the Commonwealth and
reasserts that discrimination on the basis of religious beliefs is intolerable, we urge your
prompt and favorable consideration of this Act Prompt passage of this bill is particularly
important in view of upcoming religious holidays.
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In the Year One Thousand Nine Hundred and Ninety-Six

An Act to reestablish employees’ rights in the workplace with
RESPECT TO RELIGIOUS OBSERVANCES.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority ofthe same, as follows:

1 SECTION 1. Subsection 1A of section 4 of chapter 1518 of
2 the General Laws, as appearing in the 1994 Official Edition, is
3 hereby amended by striking the first paragraph and inserting in
4 place thereof the following new paragraph:—
5 IA. It shall be unlawful discriminatory practice for an employer
6 to impose upon an individual as a condition of obtaining or
7 retaining employment any terms or conditions, compliance with
8 which would require such individual to violate, or forgo a practice
9 or observance required by his or her sincerely held religious

10 beliefs including but not limited to the observation of any partic-
-11 ular day or days or any portion thereof as a sabbath or holy day
12 and the employer shall make reasonable accommodation to the
13 religious needs of such individual. No individual who has given
14 notice as hereinafter provided shall be required to remain at his
15 place of employment during any day or days or portion thereof
16 that, as a requirement of his or her sincerely held religious beliefs,
17 he observes as his sabbath or other holy day, including a reason-
-18 able time prior to and subsequent thereto for travel between his
19 place of employment and his home, provided, however, that any
20 employee intending to be absent from work when so required by
21 his or her sincerely held religious beliefs shall notify his or her
22 employer not less than ten days in advance of each absence, and
23 that any such absence from work shall, wherever practicable in
24 the judgment of the employer, be made up by an equivalent
25 amount of time at some other mutually convenient time. Nothing
26 under this subsection shall be deemed to require an employer to
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27 compensate an employee for such absence. “Reasonable Accommo-
-28 elation”, as used in this subsection shall mean such accommodation
29 to an employee’s or prospective employee’s religious observance or
30 practice as shall not cause undue hardship in the conduct of the
31 employer’s business. The determination of whether a practice or
32 observance is required will in no way necessitate an inquiry into
33 the official tenets of any religion, but instead shall be based on the
34 sincerity of an employee’s convictions that a given practice or
35 observance is required according to his or her sincerely held reli-
-36 gious beliefs. The employee shall have the burden of proof as to
37 the sincerity of his or her convictions that a given practice or
38 observance is required according to his or her sincerely held reli-
-39 gious beliefs.

1 SECTION 2. Notwithstanding any general, special or common
2 law to the contrary, the provisions of section one of this act shall
3 apply to any claim which was timely filed, which alleged a viola-
-4 tion of subsection one A of section four of chapter one hundred
5 and fifty-one B and which was pending before the commission
6 against discrimination or any court of competent jurisdiction as of
7 August nineteenth, nineteen hundred and ninety-six. Notwith-
-8 standing any general, special or common law to the contrary, the
9 superior court shall have jurisdiction to consider and determine

10 the effect of this act with respect to any such claim which previ-
-11 ously was pending before said court, provided that a motion for
12 such consideration and determination is filed with said court
13 within ninety days after the effective date of this act.

1 SECTION 3. If any part, section or subdivision of this act, or
2 the application thereof, shall be held invalid, unconstitutional or
3 inoperative as to any particular person, persons or conditions, the
4 remainder hereof, or the application of any such part, section or
5 subdivision to other persons and conditions, shall not be affected
6 thereby.

I SECTION 4. This act shall take effect upon its passage.
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