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By Mr. Clancy, a petition (accompanied by bill, Senate, No. 746) of

Edward J. Clancy, Jr., for legislation to establish the Massachusetts
prudent investor act. The Judiciary.

Commontoenltt) of iflassacfiusetts

In the Year One Thousand Nine Hundred and Ninety-Seven

An Act establishing the Massachusetts prudent investor act.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 The 1994 Official Edition, of the General Laws is hereby
2 amended by inserting after Chapter 2038, the following Chapter
3 203C:—
4 Section 1. Prudent Investor Rule, (a) Except as otherwise pro-
-5 vided in subsection (b), a trustee who invests and manages trust
6 assets owes a duty to the beneficiaries of the trust to comply with
7 the prudent investor rule set forth in this Act.
8 (b) The prudent investor rule, a default rule, may be expanded,
9 restricted, eliminated, or otherwise altered by the provisions of a

10 trust. A trustee is not liable to a beneficiary to the extent that the
11 trustee acted in reasonable reliance on the provisions of the trust.
12 Section 2. Standard of Care, (a) A trustee shall invest and
13 manage trust assets as a prudent investor would, considering the
14 purposes, terms, and other circumstances of the trust, including
15 those set forth in subsection (c). In satisfying this standard, the
16 trustee shall exercise reasonable care, skill, and caution.
17 (b) A trustee’s investment and management decisions
18 respecting individual assets shall be considered in the context of
19 the trust portfolio as a whole, as a part of an overall investment
20 strategy reasonably suited to the trust.
21 (c) Among circumstances that a trustee shall consider in
22 investing and managing trust assets are such of the following as
23 are relevant to the trust or its beneficiaries:
24 (1) general economic conditions;
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25 (2) the possible effect of inflation or deflation;
26 (3) the expected tax consequences of investment decisions or
27 strategies;
28 (4) the role that each investment or course of action plays
29 within the overall trust portfolio;
30 (5) the expected total return from income and the appreciation
31 of capital;
32 (6) other resources of the beneficiaries;
33 (7) needs for liquidity, regularity of income, and preservation or
34 appreciation of capital; and
35 (8) an asset’s special relationship or special value, if any, to the
36 purposes of the trust or to one or more of the beneficiaries.
37 (d) A trust shall make a reasonable effort to verify facts rele-
-38 vant to the investment and management of trust assets.
39 (e) A trustee may invest in any kind of property or type of
40 investment consistent with the standards of this Act.
41 (f) A trustee who has special skills or expertise, or is named
42 trustee in reliance upon the trustee’s representation that the trustee
43 has special skills or expertise, has a duty to use those special skills
44 or expertise.
45 Section 3. Diversification. A trustee shall reasonably diversify
46 the investments of the trust unless, under the circumstances, it is
47 prudent not to do so.
48 Section 4, Duties at Inception of Trusteeship. Within a reason-
-49 able time after accepting a trusteeship or receiving trust assets, a
50 trustee shall review the trust assets and make and implement deci-
-51 sions concerning the retention and disposition of assets, in order
52 to bring the trust portfolio into compliance with the purposes,
53 terms, and the other circumstances of the trust, and with the
54 requirements of this Act,
55 Section 5. Loyalty. A trustee shall invest and manage the trust
56 assets solely in the interest of the beneficiaries.
57 Section 6. Impartiality. If a trust has two or more beneficiaries,
58 the trustee shall act impartially in investing and managing the
59 trust assets, taking into account any differing interests of the bene-
-60 ficiaries.
61 Section 7. Investment Costs. In investing and managing trust
62 assets, a trustee may only incur costs that are appropriate and rea-
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63 sonable in relation to the assets, the purpose of the trust, and the
64 skills of the trustee.
65 Section 8. Reviewing Compliance. Compliance with the pru-
-66 dent investor rule is determined in light of the facts and circum-
-67 stances existing at the time of a trustee’s decision or action and
68 not by hindsight.
69 Section 9. Delegation of Investment and Management
70 Functions.(a) A trustee may delegate investment and management
71 functions if it is prudent to do so. The trustee shall exercise rea-
-72 sonable care, skill, and caution in;
73 (1) selecting an agent;
74 (2) establishing the scope and terms of the delegation, consis-
-75 tent with the purposes and terms of the trust; and
76 (3) periodically reviewing the agent’s actions in order to mon-
-77 itor the agent’s performance and compliance with the terms of the
78 delegation.
79 (b) In performing a delegated function, an agent owes a duty to
80 the trust to exercise reasonable care to comply with the terms of
81 the delegation.
82 (c) A trustee who complies with the requirements of subsection
83 (a) is not liable to the beneficiaries or to the trust for the decisions
84 or actions of the agent to whom the function was delegated.
85 (d) By accepting the delegation of a trust function from the
86 trustee of a trust that is subject to the laws of this state, an agent
87 submits to the jurisdiction of the courts of this state.
88 Section 10. Language Invoking Standard of Act. The following
89 terms or comparable language in the provisions of a trust, unless
90 otherwise limited or modified, authorizes any investment or
91 strategy permitted under this Act and shall not be interpreted to be
92 a restriction, elimination or other alteration of the prudent investor
93 rule for purposes of subsection (b) of Section 1 of this Act:
94 “investments permissible by law for investment of trust funds,”
95 “legal investments,” “authorized investments,” “using the judg-
-96 ment and care under the circumstances then prevailing that per-
-97 sons of prudence, discretion, and intelligence exercise in the
98 management of their own affairs, not in regard to speculation but
99 in regard to the permanent disposition of their funds, considering

100 the probable income as well as the probable safety of their cap-
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101 ital,” “prudent man rule,” “prudent trustee rule,” “prudent person
102 rule,” and “prudent investor rule.”
103 Section 1 I. Application to Existing Trusts. This Act applies to
104 trusts to existing on and created after its effective date. As applied
105 to trusts existing on its effective date, the Act governs only deci-
-106 sions or actions occurring after that date.
107 Section 12. Short Title. This Act may be cited at the
108 “Massachusetts Prudent Investor Act.”
109 Section 13. Severability. If any provision of this Act or its
110 application to any person or circumstance is held invalid, the inva-
-111 lidity does not affect other provisions or applications of this act
112 which can be given effect without the invalid position or applica-
-11 3 tion, and to this end the provisions of this Act are severable.
114 Section 14. Effective Date. This Act shall take effect on
115 January 1, 1998.
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