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By Mr. Clancy, a petition (accompanied by bill, Senate, No. 753) of

Edward J. Clancy, Jr., for legislation to establish an Appellate Division
of the Probate and Family Court Department. The Judiciary.
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In the Year One Thousand Nine Hundred and Ninety-Seven,

An Act establishing an appellate division of the probate and

FAMILY COURT DEPARTMENT.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Section 10 of chapter 211 A of the General Laws,
2 as appearing in the 1994 Official Edition, is hereby amended by
3 inserting after the words “family court department”, in lines 7
4 and 19, each time they appear, the following words, in each
5 instance:— , the appellate division of the probate and family court
6 department.

1 SECTION 2. Chapter 215 of the General Laws is hereby
2 amended by striking out section 9, as appearing in the 1994
3 Official Edition, and inserting in place thereof the following
4 section:
5 Section 9. There shall be an appellate division of each division
6 of the probate and family court department for the rehearing of
7 matters of law arising from cases therein. The appellate division
8 shall be holden by justices for each division of the probate and
9 family court, not exceeding three in number out of five justices

10 assigned to the performance of such duty by the chief justice for
11 the probate and family court, subject to the approval of the chief
12 justice of the supreme judicial court. The chief justice for the pro-
-13 bate and family court shall assign: five justices of the probate
14 divisions within the counties of Essex, Middlesex and Suffolk, to

act in the appellate divisions of the probate and family divisions
16 within those countie
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17 appellate division district; five justices of probate and family divi-
-18 sions within the counties of Norfolk, Plymouth, Barnstable,
19 Bristol, Dukes and Nantucket, to act in the appellate divisions of
20 such probate and family divisions within those counties, which
21 shall be known as the southern appellate division district; and five
22 justices of probate and family divisions within the counties of
23 Worcester, Franklin, Hampshire, Hampden and Berkshire to act in
24 the appellate divisions of such probate and family division within
25 those counties, which shall be known as the western appellate
26 division district. Such assignment may be made for such period of
27 time as such administrative justice may deem advisable. In each
28 of the foregoing three districts, one of the justices so assigned
29 shall be designated by the chief justice of the probate and family
30 divisions, subject to the approval of the chief justice of the
31 supreme judicial court, as presiding justice, who shall from time
32 to time designate those of the appellate justices who shall act on
33 appeals in each probate and family division in that appellate dis-
-34 trict and direct the times and places of sittings. The presiding jus-
-35 tice of any appellate division may call upon a justice of any other
36 appellate division to serve in his division, and when so requested
37 such justice shall serve therein. Two justices shall constitute a
38 quorum to decide all matters in an appellate division. A justice
39 acting in the appellate division of a probate and family division
40 shall be allowed, in addition to his salary and necessary traveling
41 expenses, incidental expenses and clerical assistance while so
42 acting, which shall be paid by the commonwealth.

1 SECTION 3. Said chapter 215 is hereby further amended by
2 inserting after section 9A, as so appearing, the following two sec-
-3 tions:
4 Section 98. A person aggrieved by an order, judgment, decree
5 or denial of a probate and family division judge, may, within
6 thirty days after the entry thereof, appeal therefrom to the appel-
-7 late division of the probate and family court department or, sub-
-8 ject to the provisions of section ten of chapter two hundred and
9 eleven A, to the full court of the supreme judicial court. Said
10 courts shall have like powers and authority with respect thereto as
11 upon an appeal in any civil action.
12 Section 9C. The appellate division of each probate and family
13 division shall have the powers of amendment of the trial court;
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14 shall have discretionary power to take further testimony and to
15 render a decision based on such testimony; to decide issues of fact
16 dependent upon issues of law or to direct a trial of such fact issues
17 by a justice of the probate and family division; to draw inferences
18 from cases stated by agreement of the parties; and to render deci-
-19 sion according to the justice of the case.
20 No new trial shall be granted in any action or proceeding in any
21 probate and family division on the ground of improper admission
22 or rejection of evidence, or for any error as to any matter of
23 pleading or procedure if the appellate division deems that the
24 error complained of has not injuriously affected the substantial
25 rights of the parties; and, if it appears to the appellate division that
26 said error affects part only of the matter in controversy or some or
27 only one of the parties, said appellate division may direct final
28 judgment as so part thereof, or some or one only of the parties,
29 and may direct a new trial as to the other part only or as to the
30 other parties.

1 SECTION 4. Said chapter 215 is hereby amended by striking
2 out section 10, as so appearing, and inserting in place thereof the
3 following section;
4 Section 10. Any party to a cause, aggrieved by any ruling on a
5 matter of law by a single justice, may, as of right, have the ruling
6 reported for determination by the appellate division pursuant to
7 the applicable rules of court. A draft report filed within the period
8 required for a request for a report under this section shall be
9 deemed to include a request for a report. If the appellate division

10 shall decide that there has been prejudicial error in the ruling com-
-11 plained of, it may reverse, vacate or modify the same or order a
12 new trial in whole or part; otherwise it shall dismiss the report,
13 and may impose double costs in the action if it finds the objection
14 to such ruling to be frivolous or intended for delay. If the party
15 claiming such report shall not duly prosecute the same, by
16 preparing the necessary papers or otherwise, the appellate division
17 may order the cause to proceed as though no such claim had been
18 made, and may in like manner impose costs.

1 SECTION 5. Said chapter 215 is hereby further amended by
2 striking out section 13 and inserting in place thereof the following
3 section:
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4 Section 13. A single justice of a probate and family division
5 may, upon request of the parties, in any case where there is agree-
-6 ment as to all the material facts, report the case to the appellate
7 division for determination without making any decision thereon.
8 Such single justice may, after decision thereon, report for determi-
-9 nation by the appellate division any case in which there is an

i 0 agreed statement of facts or a finding of the facts or any other case
I ! involving questions of law only. If such single justice is of
12 opinion that an interlocutory finding or order made by him ought
13 to be reviewed by the appellate division before any further pro-
-14 ceedings in the trial court, he may report the case for that purpose
15 and stay all further proceedings except such as are necessary to
16 preserve the rights of the parties.

1 SECTION 6. Said chapter 215 is hereby further amended by
2 striking out section 14, as so appearing, and inserting in place
3 thereof the following section:—
4 Section 14. An appeal to the appeals court shall lie from the
5 final decision of the appellate division of a division of the probate
6 and family court department. Claims of appeal shall be filed in the
7 office of the clerk of the probate and family division within thirty
8 days after notice of the decision of the appellate division. The
9 appeal shall not remove the cause, but only the question or ques-

-10 tions to be determined. The completion of such appeal shall be in
11 accordance with the Massachusetts Rules of Appellate Procedure,
12 The expense of the preparation of the necessary papers and copies
13 of papers and their transmission, and the entry fee in the appeals
14 court, shall be taxed in the bill of costs of the prevailing party, if
15 he has paid it.

1 SECTION 7. Section 22 of said chapter 215, as so appearing,
2 is hereby amended by striking out, in line 4, the words “or appeals
3 court” and inserting in place thereof the following words:—
4 , appeals court or appellate division of the probate and family

court

ECTION 8. Section 28 of said chapter 215, as so appearing, is
reby amended by striking out, in line 1, the words “or appeals

eof the following words
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probate and family court


