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In the Year One Thousand Nine Hundred and Ninety-Seven.

An Act protecting the privacy rights of victims of sexual

ASSAULT AND DOMESTIC VIOLENCE.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority ofthe same, as follows:

1 SECTION 1. Chapter 233 of the General Laws, as appearing in
2 the 1994 Official Edition, is hereby amended by inserting after
3 section 19, the following new section:—
4 Section 19A. (1) In a criminal or delinquency proceeding, no
5 person may be required to provide information as to whether such
6 person has ever sought or received counseling services unless,
7 after a hearing, the judge determines that such information is dis-
-8 coverable under the provisions of Rule 14 of the Massachusetts
9 Rules of Criminal Procedure.

10 (2) In a criminal or delinquency proceeding, prior to the
11 issuance of a subpoena or court order for the production to the
12 defendant or at the defendant’s request of material which pertains
13 to another and which there are reasonable grounds to believe may
14 contain information protected by law from disclosure pursuant to
15 section three of chapter seventy-one B, sections one hundred
16 thirty-five A and one hundred seventy-two of chapter one hundred
17 twelve, sections thirty-six through thirty-six Aof chapter one hun-
-18 dred twenty-three, section seventeen of chapter one hundred
19 twenty-three B or section twenty A, twenty B, twenty J or twenty
20 K of chapter two hundred thirty-three, the requesting party shall
21 file a written motion specifically identifying the material sought.
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22 (3) Upon receipt of said written motion, and if the court finds
23 that the material sought is discoverable under Rule 14 of the
24 Massachusetts Rules of Criminal Procedure, the court shall deter-
-25 mine whether the material sought is protected against disclosure
26 pursuant to any of the sections of the General Laws listed in para-
-27 graph (2). This determination shall be made prior to, and without
28 reliance on, the production of said material to the court. The
29 requesting party shall give notice of such request, and of the right
30 to be heard in opposition to such request, to the keeper or holder
31 of the material sought, and all parties, not less than seven days
32 prior to consideration of such request by the court. Upon receipt
33 of such notification the prosecutor shall immediately notify the
34 person whose material is being sought of such request and the
35 right to be heard in opposition thereto. The court shall base its
36 determination on written materials and affidavits only, unless the
37 court finds that such determination cannot be made without oral
38 testimony, provided however, that the testimony of the holder of
39 the privilege may not be compelled. Any person entitled to notice
40 pursuant to this paragraph shall have the right to provide the court
41 with such written material, affidavits, and if necessary, oral testi-
-42 mony. Following the proceedings required by this paragraph, if
43 the court determines that any of the material sought is protected
44 against disclosure pursuant to any of the sections of the General
45 Laws listed in paragraph (2), the court shall schedule a hearing to
46 determine whether a court order should issue for the production of
47 such material to the court for an in camera inspection. This
48 section shall apply only to information protected from disclosure
49 pursuant to any of the sections of the General Laws listed in para-
-50 graph (2).
51 (4) The requesting party shall give notice of the hearing, and of
52 the right to be heard, to the keeper or holder of the material
53 sought, and all parties, not less than seven days prior to such
54 hearing. Upon receipt of such notification, the prosecutor shall
55 immediately notify the person whose material is being sought of
56 such hearing and the right to be heard in opposition to such
57 request. No order shall issue for an in camera inspection of any
58 material protected against disclosure pursuant to any of the sec-
-59 tions of the General Laws listed in paragraph (2) except after the
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60 hearing held pursuant to this section. The court shall base its
61 determination upon written material and affidavits only, unless the
62 court finds that such determination cannot be made without oral
63 testimony, provided, however, that the holder of the privilege may
64 not be compelled. Any person entitled to notice pursuant to this
65 paragraph shall have the right to provide the court with such
66 written material, affidavits and, if necessary, oral testimony. Upon
67 prior notice to the persons entitled to be heard, the court may hold
68 a single hearing to make the determinations required by para-
-69 graphs (3) and (4).
70 (5) In determining whether any of the material sought should be
71 produced to the court for an in camera inspection, the court shall
72 make written findings identifying the facts and law upon which it
73 relied in determining whether the moving party established a suf-
-74 ficient showing that such production is constitutionally required.
75 If the court finds that such production is constitutionally required,
76 the court shall issue an order accompanying its written findings,
77 which order shall identify, with as much specificity as possible,
78 the material to be produced. Said order shall be narrowly drawn to
79 identify the individual whose privileged or confidential materials
80 are to be produced, the keeper of such material, the subject matter
81 and time period for which production is required. The order shall
82 also contain reasonable conditions to prevent or minimize the pro-
-83 duction of unrequired materials and the unauthorized disclosure of
84 such materials. Such material shall be produced solely to the
85 judge, for an in camera inspection.
86 (6) No material protected against disclosure pursuant to any of
87 the sections of the General Laws listed in paragraph (2) shall be
88 produced for such in camera inspection except upon an order
89 issued pursuant to this section.
90 (7) No written materials and no argument, affidavit or proffer
91 submitted by any person or party under this section shall be heard
92 or considered ex parse.
93 (8) In determining whether disclosure to counsel of the material
94 sought is constitutionally required, the court shall make written
95 findings identifying the facts and law upon which it relied. If the
96 court finds that such disclosure is constitutionally required, the
97 court shall issue an order accompanying its written findings,
98 which order shall specifically identify the material in the court’s
99 possession to be disclosed. Access to such material shall be
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limited to those specifically identified individuals to whom
disclosure is absolutely and unavoidably necessary. Said order
shall contain reasonable conditions to prevent the unauthorized
disclosure of such material and shall include in addition to any
other provisions required by law at least the following:

100
101
102
103
104

(a) the identity of those individuals authorized to review the
materials which are the subject of the court order, which shall
include the holder of the privilege unless otherwise provided by
law, and their relationship to the parties;

105
106
107
108

(b) that such material shall be impounded by the court and
made available only to individuals authorized to review such
material;

109
no
11l

(c) that such material shall not be removed from the court-
house, shall not be photocopied or otherwise reproduced without
prior application to and approval by the court, and shall not be
reviewed by unauthorized individuals;
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(d) that no counsel shall refer to, offer or adduce any portion of
such material in evidence at trial or in connection with any other
proceeding except upon order of the court;
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117
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(e) that no person authorized to have access to the privileged or
confidential material shall disclose its contents to another, without
prior authorization of the court;

119
120
121

(f) that the court shall maintain a log indicating who has
reviewed such material and when such material was reviewed; and

122
123

(g) the penalties for violation of the order.124
Any person who knowingly violates the protective order shall

be subject to sanctions for contempt and to a fine of not more than
ten thousand dollars or imprisonment for not more than two and
one half years, or both.
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Prior to any disclosure, the court shall redact references to
others if such redaction is necessary to protect the interests of
third parties and such redaction will not deny the defendant a
fair trial.

129
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If the court finds that further disclosure is not constitutionally
required, all materials shall be impounded and retained by the
clerk pending final resolution of an appeal, if any, in the event of a
conviction.

133
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(9) The holder of any right to confidentiality or privilege with
regard to any materials protected from disclosure pursuant to any

137
138
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139 of the sections of the General Laws listed in paragraph (2), the
140 keeper of such material, and the Commonwealth shall have a right
141 to petition for interlocutory review of an order requiring produc-
-142 tion of such materials for in camera inspection. The petitioner
143 may file, within ten days from the date of receipt of notice of such
144 order, a petition in the appropriate appellate court seeking relief
145 from such order. A single justice of the appellate court may, in his
146 discretion, grant the same relief from such order as the appellate
147 court is authorized to grant. Such holder, and the Commonwealth,
148 shall have a right to petition for interlocutory review of an order
149 requiring further disclosure of such materials to any other person.
150 The petitioner may file, within ten days from the date ofreceipt of
151 notice of such order, a petition in the appropriate appellate court
152 seeking relief from such order. A single justice of the appellate
153 court may, in his discretion, grant the same relief from such order
154 as the appellate court is authorized to grant. Any order requiring
155 production or disclosure of such material shall be stayed pending
156 resolution of any such petition for interlocutory review, provided
157 that notice of intent to pursue such relief is filed with the lower
158 court within three days from the date the petitioner receives notice
159 of the entry of such order. A petitioner aggrieved by an interlocu-
-160 tory order requiring such production or disclosure, or by an inter-
-161 locutory order of a single justice of the appellate court denying
162 relief from such order, may appeal therefrom pursuant to the pro-
-163 cedures in the second paragraph of section 118 of chapter 231.
164 Nothing herein shall prevent the entry of an order staying the
165 order requiring production or disclosure pending any such appeal.
166 Any stay granted pursuant to this paragraph shall constitute
167 excluded delay for purposes of a defendant’s rights to a speedy
168 trial.
169 (10) Nothing herein shall be construed as limiting the scope of
170 any statutory privilege.

1 SECTION 2. Section 20K of Chapter 233 of the General Laws,
2 as appearing in the 1994 Official Edition, is hereby amended by
3 striking the definition of ‘Confidential communication” in lines 6
4 through 14 and inserting in place thereof the following;—
5 “Confidential communication”, information transmitted by and
6 between a victim and a domestic violence victims’ counselor. The
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7 term includes all information received by the domestic violence
8 victims’ counselor which arises out of and in the course of coun-
-9 seling and assisting the victim, including but not limited to,

10 reports, records, working papers, or memoranda.

1 SECTION 3. Section 20K of Chapter 233 of the General Laws,
2 as so appearing, is further amended by striking the last paragraph
3 and inserting in place thereof the following;—
4 A domestic violence victims’ counselor shall not disclose such
5 confidential communications without the prior written consent of
6 the victim. Such communications shall not be subject to discovery
7 in any judicial, legislative or administrative proceeding without
8 the prior written consent of the victim or where disclosure is con-
-9 stitutionally required.
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