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SENATE No. 810
By Mr. Keating, a petition (accompanied by bill, Senate, No. 810) of

William R. Keating and W. Paul White for legislation to ensure the
proper discharge of real estate mortgages. The Judiciary.

In the Year One Thousand Nine Hundred and Ninety-Seven.

An Act relative to mortgage discharges.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 183 of the General Laws is hereby
2 amended by striking out section 54, as appearing in the 1992
3 Official Edition, and inserting in place thereof the following:
4 Section 54. For the purposes of sections fifty-four to fifty-five,
5 inclusive, the following words, unless the context otherwise
6 requires, shall have the following meanings:
7 “Discharge”, a deed of release or written acknowledgement of
8 payment or satisfaction of the debt or obligation secured by a
9 mortgage or the conditions therein contained, or, in the case of a

10 partial release issued by a mortgage servicer or noteholder pur-
-11 suant to this section or section 54C, a partial release evidencing
12 that a payment has been made pursuant to the debt or obligation
13 secured by such mortgage or the conditions therein contained.
14 “Federally Related Mortgage Loan”, a federally related mort-
-15 gage loan, as defined in the Real Estate Settlement Procedures Act
16 of 1974, as amended (12 U.S.C. Section 2602.)
17 “Mortgagee” or “Mortgage Holder”, the holder of record of a
18 mortgage deed; provided, however, that if the mortgage deed has
19 been assigned of record, mortgagee or mortgage holder shall mean
20 the last person to whom such mortgage deed has been assigned of
21 record.
22 “Mortgage servicer” the last person servicing a federally
23 related mortgage loan who has provided a payoff statement with
24 respect to said federally related mortgage loan, whether or not
25 appearing of record as the mortgagee or the mortgage holder.
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26 “Note holder”, the holder of a note evidencing a debt or any
27 other obligation secured by a mortgage; provided, however, that if
28 the note holder is not the holder of record of the mortgage deed,
29 said note shall contain the appropriate endorsements evidencing
30 the transfer of ownership thereof to said holder.
31 “Payoff statement”, a statement, oral or in writing, issued at the
32 request of the mortgagor or an authorized person on his behalf by
33 a mortgagee, mortgage holder, mortgage servicer or note holder
34 indicating the amount of the unpaid balance of the mortgage loan,
35 including principal, interest and other charges assessed pursuant
36 to such mortgage loan which may include the interest on a per
37 diem basis with respect to the unpaid principal balance of the
38 mortgage.
39 “Person”, an individual, corporation, business trust, testamen-
-40 tary trust, partnership, association, joint venture, government,
41 governmental subdivision or agency or other legal or commercial
42 entity.
43 “Recordation” or “Recorded”, a recording with the registry of
44 deeds in accordance with chapter one hundred and eighty-three, or
45 registration with the registry district of the land court in accor-
-46 dance with chapter one hundred and eighty-five.
47 “Servicing”, the receipt by a mortgage servicer of scheduled
48 periodic payments and payoff monies from a mortgagor on a fed-
-49 erally related mortgage loan, and the allocation of such payments
50 to principal, interest, municipal real estate taxes and other appro-
-51 priate assessments and charges, all pursuant to the terms of the
52 loan.
53 One of two or more joint holders of a mortgage may discharge
54 it by a deed of release duly acknowledged and recorded. A mort-
-55 gage may also be discharged by a written acknowledgement of
56 payment or satisfaction of the debt thereby secured, or of the con-
-57 ditions therein contained, signed and sealed by the mortgagee,
58 mortgage holder, mortgage servicer or note holder, his executor,
59 administrator, successor or assignee. Such instrument shall have
60 the same effect as a deed of release, shall be valid if executed by
61 one of two or more joint holders of a mortgage, and may be
62 recorded when duly acknowledged or on proof of its execution in
63 accordance with sections thirty-four to forty-one, inclusive;. The
64 recordation of a duly executed and acknowledged deed of release
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65 or written acknowledgement of payment or satisfaction as pro-
-66 vided herein shall be conclusive evidence that the mortgage has
67 been discharged notwithstanding the fact that the party signing
68 such instrument may have assigned the note or other evidence of
69 debt to another party, unless such assignment had been duly
70 recorded prior to the instrument discharging the mortgage. Such
71 deed of release or written acknowledgement of payment or satis-
-72 faction shall contain the street address of the mortgaged property,
73 the volume and page number or document number of the mort-
-74 gage and the name of the mortgagor; provided, however, that the
75 failure to include such information shall not affect the validity of
76 the instrument. The provisions of this section apply notwith-
-77 standing the provisions of section three-one hundred and sixteen
78 of chapter one hundred and six.

1 SECTION 2. Said chapter 183 is hereby further amended by
2 inserting after section 548, as so appearing, the following

5 acknowledged by a mortgagee, mortgage holder, mortgage ser-
-6 vicer or note holder shall constitute a discharge of the mortgage
7 and a release of the lien created by such mortgage on the mort-
-8 gaged premises; provided, however, that a discharge executed by a
9 mortgage servicer or note holder who is not the holder of record

10 of such mortgage deed will operate as a discharge and release of
11 lien as aforesaid only as to a federally related mortgage securing a
12 one-to-four family residence and only where such a discharge is
13 accompanied by the following:
14 (I) In the case of a mortgage servicer:
15 (A) an original or photostatic copy of the servicing agreement,
16 power of attorney or other document evidencing the authority of
17 the mortgage servicer to service the mortgage, which shall be duly
18 recorded and referenced on said discharge. Such copy shall con-
-19 tain a certification by the mortgagee, mortgage holder or mortgage
20 servicer that it is a true copy of the original document.
21 (B) In the absence of such documents, said discharge may be
22 effected by the recording of:
23 (0(a) an affidavit executed under the pains and penalties of per-
-24 jury by the mortgagor affirming the inability to obtain any of said

4 Section 54C. The recordation of a discharge duly executed and
3 section:—
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25 documents, the payments made and the reasons why such pay-
-26 ments were made to such mortgage servicer, and attaching thereto
27 evidence of such payments in the form of cancelled checks or
28 otherwise, or.
29 (b) in the event the mortgagor is no longer the record owner of
30 the premises and cannot be located, an affidavit executed under
31 the pains and penalties of perjury by an owner of record for more
32 than three years other than the mortgagor, who purchased the
33 premises subsequent to the recording of the mortgage, and whose
34 recorded deed made no reference to the mortgage remaining out-
-35 standing, stating as follows: that said owner purchased the
36 premises in good faith and for value in the belief that the premises
37 were not encumbered by the mortgage; that said owner has not
38 made any payments on account of the mortgage; and that no
39 claims have been made under the mortgage subsequent to said
40 purchase against said owner, and
41 (ii) an affidavit executed by the attorney who, pursuant to a
42 payoff statement from said mortgage servicer, transmitted funds to
43 said mortgage servicer sufficient to satisfy in full the outstanding
44 balance of the loan secured by such mortgage, affirming the
45 inability to obtain any of said documents despite sending a
46 demand by registered or certified mail to the servicer and the
47 holder of record at their last known addresses at least 30 days
48 prior, the payment in full of said outstanding balance of the mort-
-49 gage loan, and the acceptance thereof by said mortgage servicer.
50 Evidence of such acceptance in the form of a cancelled check or
51 otherwise shall be attached to said affidavit.
52 (II) In the case of a note holder who is not the holder of record
53 of the mortgage deed: an original or photostatic copy of the note,
54 with the endorsements thereon evidencing the transfer of owner-
-55 ship of such note to said holder, shall be duly recorded with or ref-
-56 erenced in such discharge. Such copy shall contain a certificate by
57 the note holder that it is a true copy of the original document.
58 The provisions of this section shall apply to discharges exe-
-59 cuted on and after the effective date of this act relative to mort-
-60 gages recorded prior to, on and after said effective date.

1 SECTION 3. Said chapter 183 is amended by striking out
2 Section 55, as so appearing, and inserting in place thereof the
3 following:
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4 Section 55. A mortgagee, mortgage holder, mortgage servicer,
5 or note holder, who has accepted full payment and satisfaction of
6 the conditions of a mortgage in accordance with a payoff state-
-7 ment issued by such mortgagee, mortgage holder, mortgage ser-
-8 vicer or note holder, as the case may be, and who refuses or
9 neglects to provide a duly executed deed of release or written

10 acknowledgement ofpayment or satisfaction of the debt thereby
11 secured, or of the conditions therein contained, or to provide such
12 supporting documents as may be required by section fifty-four C,
13 relative to such mortgage within forty-five days after such accep-
-14 tance shall be liable in damages to the owner of the equity of
15 redemption or his successors in an amount equal to actual dam-

-16 ages sustained by said owner or his successors as the result of
17 such refusal or neglect, in addition to all other remedies at law.
18 Notwithstanding the foregoing, if such mortgagee, mortgage
19 holder, mortgage servicer, or note holder fails to provide a duly
20 executed deed of release or written acknowledgement of payment
21 or satisfaction of the debt secured by the mortgage, or of the con-
-22 ditions therein contained, within thirty days from receipt and
23 acceptance of payment in accordance with a written payoff state-
-24 ment furnished to the mortgagor by such mortgagee, mortgage
25 holder, mortgage servicer or note holder, as the case may be, an
26 attomey-at-law licensed to practice in the Commonwealth may, on
27 behalf of the mortgagor, his executor, administrator, successor,
28 assignee, transferee, or his transferee’s mortgagee, execute and
29 cause to be recorded in the registry of deeds in which the mort-
-30 gage is recorded, an affidavit which states that:
31 (1) the affiant is an attorney-at-law in good standing and
32 licensed to practice in the Commonwealth;
33 (2) the affidavit is made on behalf of and at the request of the
34 mortgagor, his executor, administrator, successor, assignee or
35 transferee, or his transferee’s mortgagee;
36 (3) the mortgagee, mortgage holder, mortgage servicer, or note
37 holder, has provided a written payoff statement with respect to the
38 loan secured by the mortgage;
39 (4) the affiant has ascertained that the mortgagee, mortgage
40 holder, mortgage servicer, or note holder, has received payment of
41 the loan secured by the mortgage in accordance with the payoff
42 statement, as evidenced by a bank check, certified check or attor-
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43 ney’s clients’ funds account check which has been negotiated by
44 the mortgagee, mortgage holder, mortgage servicer, or note
45 holder, or by other documentary evidence of such receipt of pay-
-46 ment;
47 (5) more than thirty days have lapsed since such payment was
48 received by the mortgagee, mortgage holder, mortgage servicer, or
49 note holder;
50 (6) the affiant has given the mortgagee, mortgage holder, mort-
-51 gage servicer, or note holder at least fifteen days notice in writing
52 by certified mail of his intention to execute and cause to be
53 recorded an affidavit in accordance with this section, together
54 with a copy of the proposed affidavit; and that the mortgagee,
55 mortgage holder, mortgage servicer, or note holder has not deliv-
-56 ered a discharge or deed of release in response to such notification
57 and that the mortgagor has complied with any request made by the
58 mortgagee, mortgage holder, mortgage servicer, or note holder for
59 additional payment at least fifteen days prior to the date of the
60 affidavit.
61 If the payoff was made to a note holder who was not a mort-
-62 gagee or mortgage holder, an original or photostatic copy of the
63 note, with the endorsements thereon evidencing the transfer of
64 ownership of such note to said holder, shall be duly recorded and
65 referenced in such affidavit, and such affidavit will operate as a
66 discharge and release of lien as aforesaid only as to a federally
67 related mortgage. Such copy shall contain a certificate by the note
68 holder that it is a true copy of the original document.
69 If the payoff was made to a mortgage servicer who was not a
70 mortgagee or mortgage holder, such affidavit shall operate as a
71 discharge and release of lien as aforesaid only as to a federally
72 related mortgage and only so long as, in addition to such affidavit,
73 one or more of the following are also duly recorded and refer-
-74 enced in such affidavit: an original or photostatic copy of the ser-
-75 vicing agreement, power of attorney or other document
76 evidencing the authority of the mortgage servicer to service the
77 mortgage, with said copy containing a certification by the mort-
-78 gage servicer or the party giving servicing authority that it is a
79 true copy of the original instrument; or an affidavit of the mort-
-80 gagor or an owner of record pursuant to section 54C(1) (B) (i) of
81 chapter 183.
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82 The affidavit shall also include the names and addresses of both
83 the mortgagor and the mortgagee, mortgage holder, mortgage ser-
-84 vicer or note holder, as the case may be, the date of the mortgage
85 and the title reference. Similar information shall be included with
86 respect to any recorded assignment of the mortgage.
87 The affiant shall attach to the affidavit (a) photostatic copies of
88 the documentary evidence that payment has been received by the
89 mortgagee, mortgage holder, mortgage servicer, or note holder,
90 including endorsement of any bank check, certified check or attor-
-91 ney’s clients’ funds account check, and (b) a photostatic copy of
92 the payoff statement, and shall certify on each that it is a true copy
93 of the original document.
94 The affidavit, when so recorded, shall constitute a discharge of
95 the mortgage and a release of the lien created by such mortgage
96 on the mortgaged premises.
97 Any person who causes any such affidavit to be recorded in
98 accordance with this section, knowing information and statements
99 contained therein to be false, shall be punished by a fine of not

100 more than five thousand dollars in addition to all other remedies at
101 law.
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