
SENATE No. 823
By Mr. Keating, a petition (accompanied by bill, Senate, No. 823)

of William R. Keating for legislation relative to court procedures.
The Judiciary.

In the Year One Thousand Nine Hundred and Ninety-Seven

An Act relative to court efficiency.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 203 of the General Laws, as appearing in
2 the 1994 Official Edition, is hereby amended by inserting after
3 section 148 the following new section;—
4 Section 14C. Generation-Skipping Transfer Tax; Division of
5 Trust; Definitions.
6 (a) Whenever, by virtue of an allocation of a generation-
-7 skipping transfer tax exemption (or exemptions, in the case of
8 more than one transfer), property held or to be held in a trust
9 would otherwise be partially exempted from the generation-

-10 skipping transfer tax, a trustee is hereby authorized, without prior
11 approval or leave of any court, (i) to divide the trust into separate
12 trusts, whether or not equal, and, (ii) to allocate property and the
13 generation-skipping transfer tax exemption among such separate
14 trusts, in order to create trusts that are either wholly exempt from
15 or wholly subject to the generation-skipping transfer tax.
16 (b) Any trust or trusts created pursuant to this section shall be
17 treated as separate trusts, to be held, administered and accounted
18 for separately, but they shall remain substantially identical in all
19 respects to the original trust.
20 (c) No liabilities shall be imposed on any trustee who in good
21 faith takes or fails to take any action authorized by this section.
22 (d) This section applies to any trust that is subject or may
23 become subject to the generation-skipping transfer tax.
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24 (e) The following definitions shall apply to this section;
25 (1) “Generation-skipping transfer tax” means the tax imposed
26 under Chapter 13 of the Internal Revenue Code of 1986 (as
27 amended from time to time) or any successor provisions of future
28 Internal Revenue laws;
29 (2) “Trust” means any trust, with additions thereto, whenever
30 and however created, or any separate share of a trust, and without
31 limiting any arrangement, other than an estate, which, although
32 not a trust, has substantially the same effect as a trust (including
33 by way of illustration, but not limitation, life estates, remainders,
34 estates for years, and insurance and annuity contracts); and
35 (3) “Trustee” means an original, additional or successor trustee,
36 whether or not appointed by a court, and, in the case of an
37 arrangement which is not a trust but is treated as a trust for pur-
-38 poses of the generation-skipping transfer tax, includes, without
39 limitation, each person in actual or constructive possession of the
40 property subject to such arrangement.

1 SECTION 2. Chapter 197 of the General Laws, as appearing in
2 the 1994 Official Edition, is hereby amended by striking out
3 Section 20 and inserting in place thereof the following section:—
4 Section 20. The rate of interest upon pecuniary legacies under a
5 will or pecuniary distributions under a trust, unless otherwise pro-
-6 vided in the will or trust, shall be the Federal short-term rate (for
7 Annual Period for Compounding purposes) determined by the
8 Secretary of the Treasury in accordance with Section 1274 (d) of
9 the Internal Revenue Code, as amended and then in effect, for the

10 month during which interest first becomes payable, rounded to the
11 nearest full percent (or, if a multiple of one-half of 1 percent, such
12 rate shall be increased to the next highest full percent). Such rate
13 of interest, once established, shall apply per annum (without com-
-14 pounding) until a pecuniary legacy or pecuniary distribution is
15 paid in full, regardless of any subsequent change in the Federal
16 short-term rate. Unless otherwise provided in the will or trust,
17 interest shall be payable from the date of the expiration of the
18 period within which creditors may bring actions against an
19 executor or administrator as provided in Section nine, or six
20 months from the date upon which the distribution is required by
21 the trust, except in the case of a trust subject to the claims of
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22 creditors as provided in Section nine, in which event interest shall
23 be payable from the expiration of the longer of the two periods of
24 time specified in this sentence.

1 SECTION 3. The provisions of section 2 of this act shall apply
2 to estates of decedents dying on or after the effective date of this
3 amendment.

1 SECTION 4. The General Laws are hereby amended by
2 inserting after Section 8A of Chapter 217, the following new
3 section:—
4 Section 88. Chief Justice; Authority to Release Impoundment
5 of Certain Old Probate Records. The Chief Justice of the probate
6 and family court shall have the authority to revoke or release the
7 impoundment of any case, whether the impoundment is authorized
8 by statute, rule of court or judicial order, where such case has
9 been on file in said court for one hundred years or more. Such

10 order shall be entered for classes of cases, for specified docket
11 numbers, for those entered on certain dates, or for those entered
12 between certain dates. A separate order shall enter for each divi-
-13 sion of said court to whom it applies and shall be docketed by the
14 register.
15 The chief justice shall adopt procedures for the exercise of the
16 authority granted by this section which procedures shall include
17 ways for exceptions to be made upon request of a person or per-
-18 sons who may be affected by such order.

1 SECTION 5. Chapter 185 of the General Laws is hereby
2 amended by striking out section 48, as appearing in the 1994
3 Official Edition, and inserting in place thereof the following
4 section:—
5 Section 48. Immediately upon the entry of the judgement of
6 registration, the recorder shall send a certified copy thereof,'
7 under the seal of the court, to the register of deeds for the district
8 or districts where the land lies, and the register, as assistant
9 recorder, shall transcribe the judgement in a book to be called the

10 registration book, in which a leaf or leaves in consecutive order
11 shall be devoted exclusively to each title, and note therein the day,
12 hour and minute when said judgement is transcribed. The entry
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13 made by the assistant recorder in this book in each case shall be
14 the original certificate of title, shall be signed by him and sealed
15 with the seal of the court. All certificates of title shall be num-
-16 bered consecutively, beginning with the number one. The certified
17 copy of the judgement of registration shall be filed and numbered
18 by the assistant recorder, with a reference noted on it to the place
19 of record of the original certificate of title. If, however, a com-
-20 plaint includes land lying in more than one district, the court shall
21 cause the part lying in each district to be described separately by
22 metes and bounds in the judgement or judgements of registration,
23 the recorder shall send to the assistant recorder for each registry
24 district a copy of the judgement containing a description of the
25 land within that district, and the assistant recorder shall register
26 the same; and thereafter, for all matters pertaining to registration,
27 the portion in each district shall be treated as a separate parcel
28 of land.

1 SECTION 6. Section fifty of said chapter one hundred and
2 eighty-five is hereby repealed.

1 SECTION 7. Section 51 of said chapter 185 is hereby amended
2 by striking out the first sentence.

1 SECTION 8. Said chapter 185 is hereby further amended by
2 striking out section 54, as so appearing, and inserting in place
3 thereof the following section: —

4 Section 54. The original certificate in the registration book and
5 any copy thereof duly certified under the signature of the recorder
6 or an assistant recorder and the seal of the court shall be received
7 as evidence in all courts of the commonwealth, and shall be con-
-8 elusive as to all matters contained therein, except as otherwise
9 provided in this chapter.

1 SECTION 9. Said chapter 185 is further amended by striking
2 out section 55 and inserting in place thereof the following:—
3 Section 55. Every certificate of title shall set forth the names of
4 all the persons whose estates make up the estate in fee simple in
5 the whole land.
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1 SECTION 10. The first paragraph of section 59 of said chap-
-2 ter 185, as so appearing, is hereby amended by striking out the
3 third sentence.

1 SECTION 11. Said chapter 185 is hereby further amended by
2 striking out section 62, as so appearing, inserting in place thereof
3 the following:—
4 Section 62. In all cases of registration procured by fraud, the
5 owner may pursue all his legal and equitable remedies against the
6 parties to such fraud, without prejudice however to the rights of
7 any innocent holder for value of a certificate of title. After the
8 transcription of the judgement of registration on the original com-
-9 plaint, any subsequent registration procured by the presentation of

10 a forged deed or other instrument shall be null and void.

1 SECTION 12. Said chapter 185 is hereby further amended by
2 striking out section 64, as so appearing, and inserting in place
3 thereof the following section:—
4 Section 64. An owner desiring to convey his registered land or
5 any portion thereof in fee shall execute a deed of conveyance,
6 which the grantor or grantee may present to the assistant recorder
7 in the district where the land lies. The assistant recorder shall
8 thereupon, in accordance with the rules and instructions of the
9 court, make out in the registration book a new certificate of title to

10 the grantee. The assistant recorder shall note upon the last pre-
-11 ceding certificate the date of the transfer, the volume and page of
12 the registration book in which the new certificate is registered and
13 a reference by number to the last preceding certificate. The last
14 preceding certificate and any owner’s duplicate certificate which
15 is surrendered by the grantor, shall be stamped “canceled”. The
16 deed of conveyance shall be filed and endorsed with the number
17 and place of registration of the new certificate of title of the land
18 conveyed.

1 SECTION 13. Said chapter 185 is hereby amended by striking
2 out section 65, as so appearing, and inserting in place thereof the
3 following;—
4 Section 65. If a deed in fee is for a part only of the land
5 described in a certificate of title, the assistant recorder shall also,
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6 in accordance with the rules and instructions of the court, enter a
7 new certificate for the part of the land not included in the deed. In
8 every case of transfer, the new certificate or certificates shall
9 include all the land described in the original and surrendered cer-

-10 tificates; but no new certificate to a grantee of a part only of the
11 land shall be invalid by reason of the failure of the assistant
12 recorder to enter a new certificate to the grantor for the remaining
13 unconveyed portion. If the land described in a certificate of title is
14 divided into lots, designated by numbers or letters, with measure-
-15 ments of all the bonds, and a plan of said land has been filed with
16 the recorder and verified pursuant to section fifty-one, and a certi-
-17 fied copy thereof is recorded in the registration book with the
18 original certificate when the registered owner makes a deed of
19 transfer in fee of one or more of such lots, the assistant recorder
20 may, instead of canceling such certificate and entering a new cer-
-21 tificate to the grantor for the part of the land not included in the
22 deed of transfer, enter on the original certificate a memorandum of
23 such deed of transfer, with a reference to the lot or lots thereby
24 converted, as designated on said plan, and stating that the certifi-
-25 cate is canceled as to such lot or lots. Every certificate with such
26 memorandum shall be as effectual for the purpose of showing the
27 grantor’s title to the remainder of the land not converted as if the
28 old certificate had been canceled and a new certificate of such
29 land entered; and such process may be repeated so long as there is
30 convenient space upon the original certificate for making such
31 memorandum of sale of lots.

1 SECTION 14. Said chapter 185 is hereby amended by striking
2 out section 68, as so appearing, and inserting in place thereof the
3 following section:—
4 Section 68. Registration of a mortgage shall be made in the
5 following manner: The assistant recorder shall enter upon the cer-
-6 tificate of title a memorandum of the purport of the mortgage
7 deed, the time of filing and the file number of the deed, and shall
8 sign the memorandum. He shall also note upon the mortgage deed
9 the time of filing and a reference to the volume and page of the
10 registration book in which it is registered.
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1 SECTION 15. Section 70 of said chapter 185, as so appearing,
2 is hereby amended by striking out the third paragraph and
3 inserting in place thereof the following paragraph:—
4 In case of foreclosure by exercising the power of sale without a
5 previous judgement of the court, the affidavit required by section
6 fifteen of chapter two hundred and forty-four shall be filed and
7 registered with the assistant recorder, in lieu of recording. The
8 purchaser at the foreclosure sale or his assigns may thereupon at
9 any time present the deed under the power of sale to the assistant

10 recorder for filing and registration, and obtain a new certificate;
11 but this chapter shall not prevent the mortgagor or other person in
12 interest, prior to the entry of a new certificate of title, from
13 directly impeaching, by bill in equity or otherwise, any foreclo-
-14 sure proceedings affecting registered land.

1 SECTION 16. Section 72 of said chapter 185, as so appearing,
2 is hereby amended by striking out the second sentence.

1 SECTION 17. Section 74 of said chapter 185, as so appearing,
2 is hereby amended by striking out, in lines 4 and 5, the words
3 “and the surrender of the duplicate certificate.”

1 SECTION 18. Section seventy-nine of said chapter one hun-
-2 dred and eighty-five is hereby repealed.

1 SECTION 19. Section 91 of said chapter 185 is hereby
2 amended by striking out the second sentence and inserting in
3 place thereof the following sentence:- But every court making
4 such a decree shall, upon application of the plaintiff or petitioner,
5 order any parties before it to execute for registration any deed or
6 instrument necessary to give effect to its decree.

1 SECTION 20. Section 92 of said chapter 185 is hereby
2 amended by striking out in lines 8 and 9, the words “and tc
3 receive an owner’s duplicate therefor”.

SECTION 21. Said chapter 185 is hereby amended by strikir
o tion 93, as so appearing, and inserting in place thereof tl

following section
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4 Section 93. If a certified copy of a decree for partition and of
5 the return of the commissioners is presented for registration, and
6 if a mortgage or lease affecting a specific portion or an undivided
7 share of the premises had previously been registered, the tenant
8 claiming under the mortgagor or lessor shall cause the mortgage
9 or lease to be again presented for registration, and the assistant

10 recorder shall endorse thereon a memorandum of such partition
11 and a description of the land set off in a severalty on which such
12 mortgage or lease remains in force.

1 SECTION 22. Section 94 of said chapter 185, as so appearing,
2 is hereby amended by striking out, in lines 8 and 9, the words
3 “with the insolvent’s or bankrupt’s duplicate certificate of title.”

1 SECTION 23. Sections one hundred and eleven, one hundred
2 and thirteen of said chapter one hundred and eighty-five are
3 hereby repealed.

1 SECTION 24. Section 114 of said chapter 185, as so appearing,
2 is hereby amended by striking out, in line 10, the words, “or any
3 duplicate certificate”.

1 SECTION 25. Section 118 of said chapter 185, as so appearing,
2 is hereby amended by striking out, in lines 3 and 4, the words “not
3 noted by memorandum on the duplicate certificate of title,”.
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