
SENATE No. 880
By Mr. Magnani, a petition (accompanied by bill, Senate, No. 880) of

David P. Magnani, Christopher J. Hodgkins, Mary Jeanette Murray,
Anthony J. Verga and Mary Jane Simmons for legislation relative to
product liability cases. The Judiciary.

In the Year One Thousand Nine Hundred and Ninety-Seven.

An Act relative to business regulation in the commonwealth.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 231 of the General Laws is hereby
2 amended by adding after section 85Y, the following new
3 section;—
4 Section 85Z. As used in this section, the following words shall,
5 unless the context requires otherwise, have the following mean-
-6 ings;
7 “Massachusetts manufacturer”, means the manufacturer of a
8 Massachusetts product.
9 “Massachusetts product,” means any product which is manufac-

-10 tured, in whole or in part, in the state of Massachusetts and which
11 is:
12 (1) Delivered to a purchaser or lessee or to a purchaser’s or
13 lessee’s agent or transportation contractor, in the state of
14 Massachusetts.
15 (2) Sold or leased to a purchaser or lessee pursuant to a contract
16 of sale or lease which is entered into or accepted in the state of
17 Massachusetts; or
18 (3) Sold or leased to a purchaser or lessee pursuant to a contract
19 of sale or lease which specifies that Massachusetts law shall apply
20 to such sale or lease.
21 (A) In the event that a claim is asserted or litigation is com-
-22 menced against a Massachusetts manufacturer by a party who
23 alleges injury or damage caused, in whole or in part, by a
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24 Massachusetts product, the Massachusetts manufacturer shall be
25 entitled to indemnification from the original purchaser or lessee or
26 any subsequent owner or lessee of the Massachusetts product in
27 the event that it is shown by a preponderance of the evidence that
28 the alleged injury or damage would not have occurred if:
29 (1) Guards or other safety devices supplied with the
30 Massachusetts product had not been removed or otherwise ren-
-31 dered inoperative; or
32 (2) The Massachusetts product had been installed, operated and
33 maintained either in accordance with the Massachusetts manufac-
-34 turer’s recommended instructions and procedures provided at the
35 time of sale or lease of the Massachusetts product or in accor-
-36 dance with the Massachusetts manufacturer’s recommended
37 instructions and procedures related to subsequent safety enhance-
-38 ments of the Massachusetts product.
39 (b) The indemnification obligation of the purchaser or lessee of
40 the Massachusetts product under subsection (a) applies to all judg-
-41 ments, settlements, costs and expenses, including attorney’s fees,
42 rendered against or incurred by the Massachusetts manufacturer in
43 the investigation, defense and settlement of claims and litigation
44 as described therein. Such indemnification obligation shall exist
45 whether the action or inaction described in (a) (1) or (2), is attrib-
-46 utable to the purchaser or lessee, or the officers, directors,
47 employees, agents or contractors of either the purchaser or lessee.
48 (c) The right to indemnification established in subsection (a)
49 shall be considered a matter of Massachusetts law, enforceable as
50 such in any court or other forum of adjudication. Such right sur-
-5 1 vives any subsequent sale or lease of the Massachusetts product,
52 and remains enforceable so long as the Massachusetts manufac-
-53 turer remains potentially liable for damages as a consequence of
54 the action or inaction described in subsection (a)(1) and (2).
55 (d) By virtue of the circumstances set forth in subsection (a) of
56 this section, the purchaser or lessee of a Massachusetts product
57 shall be subject to and hereby voluntarily submits to the “in per-
-58 sonam” jurisdiction of the Massachusetts courts. This section shall
59 apply to all purchasers or lessees of Massachusetts products,
60 regardless of the domicile of such purchasers or lessees or the
61 locations where the Massachusetts products are utilized.
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62 (e) A Massachusetts manufacturer may assert its claim or join a
63 purchaser or lessee of a Massachusetts product in the underlying
64 action or may commence a separate indemnification action against
65 the purchaser or lessee.
66 (f) Any written original sale or lease contract for a
67 Massachusetts product shall contain a notice in substantially the
68 following form:— “Massachusetts law provides for a right to indem-
-69 nification for losses caused by abuse or misuse of this product pur-
-70 suant to Chapter 231 of the General Laws of Massachusetts.”

1 SECTION 2. This act shall apply to any Massachusetts product
2 sold or leased on or after January first, nineteen hundred and
3 ninety-seven.
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