
SENATE. No. 1681

MEMORANDUM OF THE MASSACHUSETTS SECRETARY OF
STATE RELATIVE TO THE PETITION OF STEPHEN F.
LYNCH, DAVID B. COHEN, JOHN A. HART, JR., STEPHEN M.
BREWER AND OTHER MEMBERS OF THE GENERAL
COURT FOR LEGISLATION TO ESTABLISH A CITIZENS’
UTILITY BOARD.

January 28, 1997

To the Honorable Senate and House of Representatives:

On January 23, 1997 the Clerk of the Senate transmitted the above
referenced petition and bill to me with a request for a memorandum
pursuant to the provisions of General Laws Chapter 3, § 7, as
amended.

The bill before you seeks to establish a non-profit corporation
known as the Citizens Utility Board. The purposes of the corporation
include the representation, protection and education of the interests of
residential electricity customers.

Special legislation is necessary to accomplish the desired result.
This office has no opinion on the merits of the bill. No fee is required
to be paid the Commonwealth by a corporation of this type.

Respectfully,

WILLIAM FRANCIS GALVIN,
Secretary of the Commonwealth.
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By Mr. Lynch, a petition (accompanied by bill, Senate, No. 1681) of
Stephen F. Lynch, David B. Cohen, John A. Hart, Jr., Stephen M.
Brewer and other members of the General Court for legislation to
establish a citizens’ utility board. Government Regulations.

In the Year One Thousand Nine Hundred and Ninety-Seven

An Act to establish a citizens' utility board.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. The Massachusetts General Laws are hereby
2 amended by inserting after Chapter 258 the following chapter:—

3
4

5 Section 1. It is hereby found that residential electricity cus-
-6 tomers need more effective representation in forums where the
7 quality and price of electricity are being decided. It is further
8 found that residential electricity customers have the right to form
9 a non-for-profit corporation which will represent their interests

10 before legislative, administrative, and judicial bodies, and that cit-
-11 izens need a convenient manner of contributing to the funding of
12 such an organization so that it can advocate forcefully and vigor-
-13 ously on their behalf concerning all matters of utility policy
14 affecting their health, welfare and economic well-being. This
15 chapter shall be known as the “Massachusetts Citizens’ Utility
16 Board Act”.
17 Section 2. As used in this chapter, unless the context otherwise
18 requires;
19 (a) Thus term “board” means the board of directors of the
20 Citizens’ Utility Board.

An Act to Establish a Citizens’ Utility Board.
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21 (b) The phrase “campaign resources” shall include any:
22 (i) expenditure of money belonging to a candidate or to any
23 person or group authorized by or acting for a candidate;
24 (ii) acceptance or use of goods or equipment by a candidate or
25 by any person authorized by or acting for a candidate, regardless
26 of who owned or owns the goods or equipment;
27 (iii) acceptance of a gift or payment if money by a candidate or
28 by any person authorized by or for a candidate;
29 (iv) acceptance of a loan or advance of money or goods by a
30 candidate or by any person or group authorized by or acting for a
31 candidate, where such expenditure, use, acceptance, payment, gift,
32 loan, or advance is intended to, or would reasonably appear to be
33 calculated to promote the election of a candidate to the board of
34 directors of the Citizens’ Utility Board.
35 (c) The term “congressional district” or “district” shall mean
36 the political subdivision used in the general United States election
37 for the selection of representatives in the U.S. Congress.
38 (d) The term “corporation” shall mean the Citizens’ Utility
39 Board.
40 (e) The term “directors” shall mean any member of the corpora-
-41 tion duly elected or appointed to the board of directors of the
42 Citizens’ Utility Board.
43 (f) The term “enclosure” means printed material prepared by
44 the corporation to be included in the same envelope as the resi-
-45 dential consumer utility billing or mailing or the state agency
46 mailing.
47 (g) The term “member” or “member of the corporation” shall
48 mean any person who satisfies the requirements for membership
49 in the Citizens’ Utility Board.
50 (h) The term “regulated public utility,” “utility,” “utility corn-
-51 pany,” or “utility corporation” shall mean a corporation which is
52 engaged in any aspect of furnishing electricity to others, at whole-
-53 sale or otherwise, whether or not the rates or prices are subject to
54 approval by a regulatory or municipal authority. The term shall
55 include the parent corporation or wholly-owned subsidiary of such
56 corporation. The term shall also include municipal-light depart-
-57 ments or municipal electric departments organized pursuant to
58 chapter 164 of the Massachusetts General Laws.
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59 (i) The term “residential consumer” or “residential utility con-
-60 sumer” shall mean any person in a household billed by a utility
61 under a residential rate or any person in a household whose rent

62 for lodging includes payment for such utilities.
63 (j) The term “utility regulatory agency” or “agency” shall mean
64 a state, or a political subdivision thereof, an agency or instrumen-
-65 tality of the United States, a public service or public utility com-
-66 mission or authority or department, or any other body,
67 commission, agency, or board which has jurisdiction.
68 (1) to establish or alter rates or charges for the provision or sale
69 of utility services within this state; or
70 (2) to plan or approves reject, or modify plans for the construc-
-71 tion of facilities for the production or provision of utility services
72 within this State; or
73 (3) to formulate or review energy policies affecting this state;
74 or
75 (4) to otherwise regulate the activities of utility companies
76 doing business within this State; provided that local, state and fed-
-77 eral courts and legislative bodies shall not be deemed to be “regu-
-78 latory agencies” for the purposes of this Act.
79 Section 3. (a) There is created a nonprofit corporation to be
80 known as the Citizens Utility Board (CUB). The corporation shall
81 have and enjoy all powers conferred from time to time upon a cor-
-82 poration organized under the provisions of chapter 180 of the
83 General Laws of Massachusetts. Within these general powers, the
84 primary purposes of the corporation shall be:
85 (i) to represent and protect the interests of the residential elec-
-86 tricity customers of this Commonwealths as those interests are
87 determined by CUB members;
88 (ii) to inform, insofar as possible, all residential electricity
89 customers about the corporation, including the procedure for
90 obtaining membership in the corporation;
91 (iii) to educate residential electricity customers and others on
92 utility issues.
93 (iv) to establish an annual membership fee which shall be set at
94 a level that provides sufficient funding for the Corporation to
95 effectively perform its powers and duties, and is affordable for as
96 many utility consumers as is possible, but nevertheless not less
97 than five dollars.
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(v) Have all rights and powers accorded generally to, and be
subject to all duties imposed generally upon, not-for-profit mem-
bership corporations under the laws of this Commonwealth.

98
99

100
(b) Within its general powers under chapter 180, the corpora-

tion shall have all the powers necessary or convenient for the
effective representation and protection of the interests of residen-
tial electricity customers and to implement this chapter, including
but not limited to the following powers in addition to all other
powers granted by this chapter:

101
102
103
104
105
106

(i) to intervene as of right as a party or otherwise participate on
behalf of residential electricity customers in any proceeding, in
the commonwealth or elsewhere, which affects the interests of
residential electricity customers;

107
108
109
110

(ii) to represent other corporations, individual consumers, or
unincorporated associations in regulatory proceedings where such
representation is in the interest ofresidential consumers;

11l
112
113

(iii) to represent the interests of residential electricity customers
before legislative bodies and other public bodies;

114
115

(iv) to solicit and accept gifts, loans, grants or other aid,
including interveners compensation, in order to support activities
concerning the interests of residential electricity customers,
except that the Corporation may not accept gifts, loans or other
aid from any public utility or from any director, employee or
agent or member of the immediate family of a director, employee
or agent of any public utility excluding intervener compensation
or other funds established by the state which may be funded by
utility assessments;

116
117
118
119
120
121
122
123
124
125 (v) to seek tax-exempt status under state and federal law;
126 (vi) to conduct, support, and assist research, surveys, investiga-

tions, planning activities, conferences, demonstration products,
and public information activities concerning the interests of resi-
dential electricity customers. The Corporation may accept grants,
contributions and legislative appropriations for such activities;

127
128
129
130
131 (vii) to contract for services which cannot reasonably be per-

formed by its employees;132
133 (viii) to support or oppose initiatives or referenda concerning

matters which it determines may affect the interests of residential
electricity customers;

134
135
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(ix) The Corporation shall have, in addition to the rights and
powers as are reasonably necessary for the effective representa-
tion and protection of the interests of residential electricity cus-
tomers.

136
137
138
139

(c) The Corporation shall be deemed to have an interest suffi-
cient to maintain, intervene as of right in or otherwise participate
in any civil action, proceeding or appeal for the review of enforce-
ment of any regulatory agency decision or action, or refusal to act,
in which the Corporation participated at the regulatory agency
decision level. If the Corporation did not participate in the regula-
tory agency decision or action at the agency level, the court may
grant the Corporation the right to participate in any civil action,
proceeding or appeal if the interest of the residential electricity
customers is significantly affected.

140
141
142
143
144
145
146
147
148
149

(d) The powers of the Citizens’ Utility Board shall be limited in
the following manner: no more than ten per cent of CUB’s total
resources, including staff time, in any fiscal year may be used for
the resolution of disputes between individual consumers and
utility companies, unless the resolution of such a dispute is likely
to have a widespread effect on relations between residential con-
sumers and utility companies throughout the commonwealth.

150
151
152
153
154
155
156

(e) The board shall have the following duties to its members:157
(i) to conduct board meetings open to the public, except for

executive sessions;
158
159

(ii) to submit to the members on an annual basis a financial
report for such period:

160
161

(iii) to submit to the members on an annual basis a summary of
its activities for the preceding year;

162
163

(iv) to keep minutes, books, and records which will reflect all
of the acts and transactions of the board and which shall be sub-
ject to examination by any member, provided, however, that min-
utes, books and records of executive sessions of the board may be
kept confidential as the board shall provide:

164
165
166
167
168

(v) to prepare annual statements of the financial and substantive
operations of the corporation and to make copies of each available
to members and the public:

169
170
171

(vi) to cause its books to be audited by a qualified certified
public accountant at least once each fiscal year. In addition, com-
plete minutes of executive sessions shall be kept and distributed to

172
173
174
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a public library in each congressional district in the state on an
annual basis;

175
176

(vii) to prepare as soon as practical after the close of the fiscal
year, an annual report and mail said annual report to a public
library in each congressional district in the state.

177
178
179

(f) Under no circumstances may the board, staff, or any mem-
bers thereof acting in its, his, or her official capacity work for or
against a candidate for elected public office, endorse or support a
candidate for elected public office, endorse or support a candidate
for elected public office, or participate in any campaign to elect or
defeat any candidate for elected public office.

180
181
182
183
184
185

Section 4. During the first three years of CUB’s corporate exis-
tence, CUB members shall be those Massachusetts residential
electricity customers who have contributed at least five dollars,
annual dues, to the corporation provided, however, that the board,
in its discretion, may establish a method whereby economically
disadvantaged individuals may become members of CUB without
full payment of the yearly contribution. When CUB has been in
existence for three years, CUB may, by vote of the board, alter the
amount of the yearly dues.

186
187
188
189
190
191
192
193
194
195 Section 5. Each regulatory agency of this State as defined in

subdivision (d) of section three of this Act shall notify or cause
notice to be given in the state register, in advance of the time,
place, and subject of each formal proceeding of the regulatory
agency, in which the Corporation may be eligible to participate.
The agency shall so notify or cause notice to be given to the
Corporation at least thirty days before the scheduled date of such
proceeding or within five days to the Corporation of any filed
statement proposing to modify or increase rates, services,
schedule of rates or any other rating rule or to adopt or amend any
rate or service rule or regulations.

196
197
] 98
199
200
201
202
203
204
205
206 If the corporation intervenes or participates in any proceedings,

it shall be subject to all laws and rules of procedure of general
applicability governing the conduct of the proceeding and the
rights of interveners and participants.

207
208
209
210 Section 6. (a) CUB shall be able to solicit funding from and

communicate with residential utility consumers using, among
others, enclosure and optional contribution methods as defined in
this chapter.

211
212
213
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(b) To accomplish its duty, the corporation may prepare and
furnish to any utility a suitable number of enclosures, subject to
subsections (c), (h), (i), (j), and (k) of this section. Any utility fur-
nished with a suitable number of enclosures shall include such
enclosures in the periodic customer billing which the utility mails
or delivers to any residential consumer. In the event that a utility
does not make at least four periodic customer billings in an enve-
lope in any calendar year, the utility shall include any such enclo-
sures in those periodic billings it does make in an envelope; and,
subject to the next succeeding sentence, the utility shall include
any such enclosures in any other envelop mailing the utility mails
or delivers to any residential consumer.

214
215
216
217
218
219
220
221
7.77

223
224
225

(c) No utility shall be required to include CUB enclosures in a
utility billing or mailing more than four times in any calendar
year.

226
227
228

Enclosures furnished by the Corporation under this section
shall be limited to soliciting information and money from con-
sumers and explaining:

229
230
231

(1) The purpose, history, nature, activities and achievements of
the corporation.

232
233

(2) That the Corporation is open to membership by residential
electricity customers.

234
235
236 (3) That the Corporation is not connected to any utility com-

pany, power generator or governmental agency.237
(4) That the Corporation is a not-for-profit corporation directed

by its consumer members.
238
239

(5) The procedure for contributing to or becoming a member of
the Corporation.

240
241
242 (6) The yearly membership fee.
243 (d) An enclosure furnished by the corporation under this

section must be submitted to the utility no later than twenty-one
calendar days in advance of the date the utility mails its regular
periodic customer billing or mailing, unless the utility requests
later delivery of the enclosures. The submitted enclosure shall be
included in this customer billing or mailing.

244
245
246
247
248
249 (e) An enclosure shall be of a size compatible with the utility’s

billing or mailing envelope, and shall otherwise conform to the
specifications of the utility’s billing enclosure inserting equip-
ment.

250
251
252
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(f) All material submitted by CUB for inclusion in a utility
billing or mailing must include the return address of CUB.

253
254

(g) The enclosure shall not have any characteristics that would
tend to suggest that the CUB solicitation is a statement of an
amount owed by the reader or the customer.

255
256
257

(h) The CUB enclosure shall be inserted in the utility billing
envelope face up, and according to CUB specifications.

258
259

(i) If a utility company believes that an enclosure furnished to it
contains one or more false statements, the company shall be enti-
tled to institute an adjudicatory proceeding at the department of
public utilities by filing with the secretary of the department a
petition for review of the proposed enclosure. If the utility com-
pany proves, by a preponderance of the evidence, that the con-
tested statements are false, the department shall order CUB to
correct the contested statements. Such a proceeding shall be com-
pleted within thirty calendar days for the date of filing of such
petition. The company’s costs in such a proceeding shall not be
billed to CUB or to the ratepayers.

260
261
262
263
264
265
266
267
268
269
270

(j) When a utility includes a CUB enclosure in a periodic bill, it
shall have the right to be reimbursed by CUB only for insertion
costs and such postage costs as provided for in the following sub-
section. If CUB believes that the utility’s reimbursement costs for
insertion exceed the fair market value of those services, CUB and
the company shall agree upon an amount of reimbursement by
negotiation if possible, or else by a civil proceeding in superior
court.

271
272
273
274
275
276
277
278
279 (k) The Citizens’ Utility Board shall not be required to pay any

postage charges for materials submitted by the Citizens’ Utility
Board for inclusion in a utility billing if such materials weigh
three-tenths of one ounce avoirdupois, then the Citizens’ Utility
Board shall reimburse the utility for a portion of the postage costs
which is equal to that portion of the Citizens’ Utility Board mate-
rial over three-tenths of one ounce avoirdupois in proportion to
the total weight of the billing.

280
281
282
283
284
285
286
287 (1) Neither the Citizens’ Utility Board nor any utility company

subject to this chapter may fail to comply with the provisions of
this chapter by reason of the existence of a dispute arising from
the operation of this section.

288
289
290
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(m) No sooner than one year after the effective date of this
chapter, each utility company which has incurred costs pursuant to
this chapter may submit to the Citizens’ Utility Board a bill for its
reimbursable expenses. Thereafter, each company may submit
bills at intervals of six months. The CUB board of directors may
request that bills be submitted more frequently.

291
292
293
294
295
296

Within two months ofreceiving a bill, CUB must:297
(i) pay the bill, or298
(ii) enter into negotiations with the company that sent the bill,299

300 or
(iii) institute a proceeding in the appropriate forum concerning

the bill.
301
302

(n) No utility company, officer, employee, or agent of any
utility company subject to this chapter may in any way interfere
with or hinder:

303
304
305

(i) the collection or disbursement of contributions to the
Citizens’ Utility Board, or

306
307

(ii) the insertion of CUB enclosures in periodic billings or mail-
ings.

308
309

Section 7. (a) The Corporation shall have the authority to pre-
pare and furnish to any state agency an enclosure which the state
agency shall include within any mailing designated by the
Corporation. The Corporation shall provide the agency with any
such enclosure at a time reasonably in advance of the mailing. The
Corporation may not require any state agency to mail an enclosure
more than four times in any calendar year.

310
311
312
313
314
315
316

(b) Enclosures furnished by the Corporation under this section
shall be limited to soliciting information and money from con-
sumers and explaining:

317
318
319

(1) The purpose, history, nature, activities and achievements of
the corporation.

320
321

(2) That the Corporation is open to membership by residential
consumers.

322
323

(3) That the Corporation is not connected to any utility com-
pany or governmental agency.

324
325

(4) That the Corporation is a not-for-profit corporation directed
by its consumer members.

326
327

(5) The procedure for contributing to or becoming a member of
the Corporation.

328
329



111997] SENATE No. 1681

(6) The yearly membership fee.330
(c) Prior to furnishing an enclosure to a state agency for

mailing, the Corporation shall seek and obtain the approval of the
department of public utilities of the content of the enclosure. The
department shall approve the enclosure if it determines that the
enclosure (a) is not false or misleading, and (b) contains and is
limited to the information permitted by this section. The DPU
shall be deemed to have approved the enclosure unless it disap-
proves the enclosure within fourteen days of receipt.

331
332
333
334
335
336
337
338

(d) The Corporation shall reimburse each state agency for all
reasonable incremental costs incurred by the state agency in com-
plying with this section above the agency’s normal mailing and
handling costs, provided that:

339
340
341
342

(1) The state agency shall first furnish the Corporation with an
itemized accounting of such additional costs.

343
344

(2) The Corporation shall not be required to reimburse the state
agency for postage costs if the weight of the Corporation’s enclo-
sure does not increase the cost of the state agency mailing. If the
Corporation’s enclosure increases the cost of the state agency
mailing, then it will be required to reimburse the state agency for
postage cost over and above what the agency’s postage cost would
have been without the Corporation’s enclosure.

345
346
347
348
349
350
351

Section 8, (a) The affairs of the Citizens’ Utility Board shall be
directed by a board of directors which shall be elected by and
from among the members of the Citizens’ Utility Board. The
board shall be comprised of two members elected from each con-
gressional district in the commonwealth by a plurality of votes
cast by members residing in that district. The election shall be
conducted by secret mail ballot by a procedure to be established
by the board of directors.

352
353
354
355
356
357
358
359
360 (b) Members of the board of directors shall serve two-year

terms. Elections shall be held biannually.361
362 (c) There shall be 14 initial directors
363 The Governor, Secretary of State, Attorney General, Director of

Consumer Affairs and Commissioner of Energy Resources of the
Commonwealth shall each appoint two initial directors. The
Governor shall also appoint two directors from a list containing
five names submitted by the Speaker of the House of
Representatives and two directors from a list containing five

364
365
366
367
368
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names submitted by the Senate President. All initial directors shall
be appointed within ninety days of the effective date of this
chapter.

369
370
371

(d) Once residential customers have contributed one hundred
thousand dollars, or within nine months of the appointment of the
last initial director, whichever comes first, an election by the
members of the corporation shall be promptly held to elect the
board of directors.

372
373
374
375
376

(e) Each member of the board shall have one vote.377
(f) Each member of the corporation shall be entitled to cast one

vote for each open director position from that district.
378
379

(g) Each candidate for the board of directors shall file a state-
ment of financial interest in accordance with the provisions of this
chapter no less than sixty days, and no more than one hundred
twenty days, prior to the election of directors.

380
381
382
383

(i) A statement of financial interest shall include information384
385 on:

(a) employment, property, and stock and bond holdings, and
other sources of income, and

386
387

(b) a detailed list of any business or financial relationships with
any public utility company or power generator, organizations of
public utilities, or representative of public utilities including any
attorney, legislative agent, officer, or director,

388
389
390
391

(ii) Each candidate may spend, accept, or use, or may allow
anyone to spend, accept, or use on her or his behalf, campaign
resources whose value equals an amount which is not more than
the number of members in the candidate’s district times one and
one-half times the cost of postage for a one-ounce first class
mailing.

392
393
394
395
396
397

(iii) A candidate may not accept any contribution or campaign
resources in the aggregate of more than 100 hundred dollars in
any one election from any individual, group or committee.

398
399
400

(iv) In order to become and remain eligible to serve on the
board of directors, a candidate shall:

401
402

(a) obtain, maintain and furnish to the members any records,
books, and other information they may request regarding cam-
paign resources, and

403
404
405

(b) cooperate fully with any audit and examination conducted
by the members.

406
407
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(h) Each member who is a candidate for election to the board of
directors shall certify, under penalty of perjury, that the total value
of campaign resources spent, accepted, or used by the candidate,
combined with the total value of campaign resources spent,
accepted, or used by any person or group authorized by or acting
for the candidate, does not exceed the limit set forth in sec-
tion 8(g)(ii) of this chapter.

408
409
410
411
412
413
414

(i) Upon receipt of a petition signed by fifty members of the
corporation from a district, endorsing the candidacy of a particular
CUB member for election to the board of directors, the board shall
declare such nomination in effect.

415
416
417
418

(j) No employee, officer, consultant, contractor, power supplier,
attorney, accountant or real estate agent of any utility company or
any employee of such individual, or any member of the immediate
family of any such individual, shall be eligible to serve as director
of the Citizens’ Utility Board.

419
420
421
422
423

(k) While on the board, no director elected under this section
may hold elective public office, or be a candidate for any elective
public office. No person who owns or controls, either singly or in
combination with any immediate family member, utility stocks or
bonds of a total value in excess of ten thousand dollars is eligible
to serve as an elected board member of the Citizens’ Utility
Board.

424
425
426
427
428
429
430
431 (1) To fill any vacancy occasioned by the failure of any person

elected as a director to qualify, or in the event of death, removal,
resignation, or disqualification of any director, a successor shall
be nominated from the same district. Such nomination may be
made as provided in Section 8(i) of this chapter, or may be made
by a majority of the remaining board members shall select one of
the nominees to serve until the next annual election, whereupon
any expired term will be filled by an election by the members
among nominees selected in accordance with section 8(i) of this
chapter.

432
433
434
435
436
437
438
439
440

(m) Members of the board of directors may be removed by peti-
tion of forty percent of the total members voting in the last elec-
tion from the district from which that director was elected. No
petition or recall may be filed within six months of the election of
the director.

441
442
443
444
445
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(n) There shall be an independent overseer who will count the
ballots in a’ 1 CUB board elections.

446
447

(o) Directors and staff eligible to disburse funds shall be
bonded. The cost of such bonds shall be paid by the Citizens,
Utility Board.

448
449
450

(p) The board of directors may establish and revise reasonable
rates of reimbursement for expenses related to service on the
board. Members of the board may not receive compensation for
their services.

451
452
453
454

Section 9. Any person who willfully violates section 6, subsec-
tions (b), (d), (e), (1) or (t) shall be subject to a civil penalty not to
exceed ten thousand dollars for each such violation.

455
456
457

Section 10. Nothing in this chapter shall be construed to limit
the right of any consumer or group or class of consumers to ini-
tiate, intervene in, or otherwise participate in any utility regula-
tory agency or court proceeding or activity; nor to require any
petition or notification to the Citizens’ Utility Board as a condi-
tion precedent to such a right; nor to relieve any utility regulatory
agency or court of any obligation, or affect its discretion to permit
intervention or participation by a consumer or group or class of
consumers in any proceeding or activity.

458
459
460
461
462
463
464
465
466

Section 11. The remedies under this chapter shall be in addition
to, and not in lieu of, other remedies provided by law.

467
468

Section 12. This chapter shall take effect thirty days after pas-
sage.

469
470

Section 13. An annual meeting of the membership shall be held
on a date and at a place within the state to be determined by the
board of directors. All members shall be eligible to attend, partici-
pate in and vote at the annual membership meeting. The meeting
shall be open to the public.

471
472
473
474
475

Section 14. If any provision of this chapter shall be declared
unconstitutional or invalid, the other provisions shall remain in
effect notwithstanding.

476
477
478
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