
SENATE No. 2025
[REPRINT OF SENATE,
NO. 2017, AS AMENDED]

[Senate, November 17, 1997 Substituted as amended and changed
by the committee on Bills in the Third Reading as a new text of House,
No. 5117, relative to restructuring the electric utility industry in the
Commonwealth, regulating the provision of electricity and other serv-
ices and promoting enhanced consumer protections therein.]
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In the Year One Thousand Nine Hundred and Ninety-Seven

1 SECTION 1. It is hereby found and declared that:
2 (a) electricity service is essential to the health and well-being
3 of all residents of the commonwealth, to public safety, and to
4 orderly and sustainable economic development;
5 (b) affordable electric service should be available to all
6 consumers on reasonable terms and conditions;

(c) ratepayers and the commonwealth will be best served by
8 moving from (i) the regulatory framework extant on July 1, 1997,
9 in which retail electricity service is provided principally by public

10 utility corporations obligated to provide ultimate consumers in
11 exclusive service territories with reliable electric service at regu-
-12 lated rates, to (ii) a framework under which competitive producers
13 will supply electric power and customers will gain the right to
14 choose their electric power supplier; and that
15 (d) the existing regulatory system results in among the
16 highest, residential and commercial electricity rates paid by cus-
-17 tomers throughout the United States;
18 (e) such extraordinarily high electricity rates have created sig-
-19 nificant adverse effects on all consumers and on the ability of
20 businesses located in the Commonwealth to compete in regional,
21 national, and international markets;
22 (f) competition in the electric generation market will
23 encourage innovation, efficiency, and improved service by market
24 participants, and will enable reductions in the cost of regulatory
25 oversight;
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I
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(g) competitive markets in generation should (i) provide an
incentive for electricity suppliers to operate efficiently, (ii) open
markets for new and improved technologies, (iii) provide elec-
tricity buyers and sellers with accurate price signals, and
(iv) improve public confidence in the electric utility industry;

26
27
28
29
30

(h) since reliable electric service is of utmost importance to
the safety, health, and welfare of the commonwealth’s citizens and
economy, electric industry restructuring should enhance the relia-
bility of the interconnected regional transmission systems, and
provide strong coordination and enforceable protocols for all
users of the power grid;
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(i) it is vital that sufficient supplies of electric generation will
be available to maintain the reliable service to the citizens and
businesses of the commonwealth;
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(j) the commonwealth should ensure that universal service
and energy conservation policies, activities, and services are
appropriately funded and available throughout the commonwealth,
and should guard against the exercise of vertical market power
and the accumulation of horizontal market power;
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(k) long-term rate reductions can be achieved most effectively
by increasing competition and enabling broad consumer choice in
generation service, thereby allowing market forces to play the
principal role in determining the suppliers of generation for all
customers;
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50 (1) the primary elements of a more competitive electricity

market will be customer choice, preservation of consumer protec-
tion, and full and fair competition in generation, and enhanced
environmental protection goals;
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54 (m) the interests of consumers can best be served by an expe-

dient and orderly transition from regulation to competition in the
generation sector consisting of the unbundling of prices and
services and the functional separation of generation services from
transmission and distribution services;
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(n) the restructuring of the existing electricity system should
not undermine the policy of the commonwealth of Massachusetts
that electricity bills for low-income residents should remain as
affordable as possible;
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(o) the commonwealth should enter into a compact with
the other New England states and New York State, that pro-
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vides incentives for the public and investor owned electricity
utilities located in such states to sell energy to retail customers in
Massachusetts which adheres to enforceable standards and proto-
cols and protects the reliability of interconnected regional trans-
mission and distribution systems;
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(p) since reliable electricity service depends on conscientious
inspection and maintenance of transmission and distribution sys-
tems, to continue and enhance the reliability of the delivery of
electricity, the regional network and the commonwealth, the
department of telecommunications and energy should set stringent
and comprehensive inspection, maintenance, repair, replacement,
and system service standards;
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(q) the transition to expanded customer choice and competi-
tive markets may produce hardships for employees whose
working lives were dedicated to their employment;
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(r) it is preferable that possible reductions in the workforce
directly caused by electricity restructuring be accomplished
through collective bargaining negotiations and offers of voluntary
severance, retraining, early retirement, outplacement, and related
benefits;
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(s) the transition to a competitive generation market should be
orderly and be completed as expeditiously as possible, should pro-
tect electric system reliability, and should provide electricity cor-
poration investors with a reasonable opportunity to recover
prudently incurred costs associated with generation-related assets
and obligations, within a reasonable and fair deregulation frame-
work consistent with the provisions of this act;

85
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92 (t) the recovery of such prudently incurred costs shall occur

only after such electric companies take all practicable measures to
mitigate stranded investments during the transition to a competi-
tive market;
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96 (u) such charges associated with the transition should be col-

lected over a specific period of time on a non-bypassable basis
and in a manner that does not result in an increase in rates to cus-
tomers of electricity corporations;
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100 (v) financial mechanisms should be available that allow elec-

tricity corporations to securitize that portion of their transition
costs which cannot be divested in the marketplace and which con-
currently minimize transition charges to consumers;
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(w) the initial benefit of this transition to a competitive
market shall result in consumer electricity rate reductions of at
least 10 per cent beginning on March 1, 1998, as part of an aggre-
gate rate reduction totaling at least 15 per cent upon the subse-
quent approval of divestiture and securitization; and
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(x) the general court seeks, through the enactment of this leg-
islation, to establish the parameters upon which a restructuring of
the electricity industry shall be based and which reflects the
public policy decisions for the commonwealth designed to balance
the needs of all participants in the existing and future systems;
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Therefore, it is found that it is in the public interest of the
commonwealth to promote the prosperity and general welfare of
its citizens, a public purpose for which public money may be
expended, by restructuring the electricity industry in the common-
wealth to foster competition and promote reduced electricity rates
through the enactment of the following statutory changes.
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SECTION 2. Section 91 of chapter 6 of the General Laws, as
appearing in the 1996 Official Edition, is hereby amended by
striking out, in line 20, the words “public utilities” and inserting
in place thereof the following words:— telecommunications
and energy.

1
2
3
4
5

SECTION 3. Section 18D of chapter 6A of the General Laws,
as so appearing, is hereby amended by striking out, in line 49, the
words “public utilities” and inserting in place thereof the
following words;— telecommunications and energy.

9

3
4

SECTION 4. Section 18E of said chapter 6A, as so appearing,
is hereby amended by striking out, in line 3, the words “public
utilities” and inserting in place thereof the following words:—
telecommunications and energy.

1
9

3
4

1 SECTION 5. Section 18F of said chapter 6A, as so appearing,
2 is hereby amended by striking out, in lines 1 and 2, the words
3 “public utilities” and inserting in place thereof the following
4 words:— telecommunications and energy.
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1 SECTION 6. Said section 18F of said chapter 6A, as so
2 appearing, is hereby further amended by striking out, in line 6, the
3 words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 7. Section 1 IE of chapter 12 of the General Laws, as
2 so appearing , is hereby amended by striking out, in line 6, the
3 words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 8. Section 18A of chapter 21A of the General Laws,
2 as so appearing , is hereby amended by striking out, in line 50, the
3 words “public utilities’,’ and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 9. Said section 18A of said chapter 21 A, as so
2 appearing, is hereby further amended by striking out, in line 70,
3 the words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 10. Said section 18A of said chapter 21 A, as so
2 appearing, is hereby further amended by striking out, in line 73,
3 the words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 11. Said section 18A of said chapter 21 A, as so
2 appearing, is hereby further amended by striking out, in line 77,
3 the words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 12. Said section 18A of said chapter 21 A, as so
2 appearing, is hereby further amended by striking out, in line 79,
3 the words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 13. Section 7 of chapter 21C of the General Laws, as
2 so appearing, is hereby amended by striking out, in line 57, the
3 words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.
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SECTION 14. Said section 7 of said chapter 21C, as so
appearing, is hereby further amended by striking out, in line 67,
the words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

1
9

3
4

SECTION 15. Section Bof said chapter 21C, as so appearing, is
hereby amended by striking out, in line 13, the words “public
utilities” and inserting in place thereof the following words:—
telecommunications and energy.

9

3
4

SECTION 16. Section sof chapter 21E of the General Laws, as
so appearing, is hereby amended by striking out, in line 243, the
words “public utilities” and inserting in place thereof the
following words:— telecommunicationsand energy.

9

3
4

SECTION 17. Section 19 of chapter 21G of the General Laws,
as so appearing, is hereby amended by striking out, in line 2, the
words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.
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4

SECTION 18. Said section 19 of said chapter 21G, as so
appearing, is hereby further amended by striking out, in line 4, the
words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

2
3
4

SECTION 19. Said section 19 of said chapter 21G, as so
appearing, is hereby further amended by striking out, in line 10,
the words “public utilities” and inserting in place thereof the
following words;— telecommunications and energy.

1
2
3
4

SECTION 20. Section 3D of chapter 23A of the General Laws,
as so appearing , is hereby amended by striking out, in line 37,
the words “authority; or” and inserting in place thereof the
following;— authority;.

9

3
4

SECTION 21. Subclause (ii) of clause (d) of said section 3D of
said chapter 23A, as so appearing, is hereby further amended by
striking out paragraph (G) and inserting in place thereof the
following two paragraphs:—

1
9

3
4
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5 (G) the designated area has a commercial vacancy rate of 20
6 percent or more; or
7 (H) the municipality has sited within it a generation facility,
8 as defined pursuant to section I of chapter 164, which has a

10 market value at the time of sale that is at least 50 percent less than
11 its current net book value.

1 SECTION 22. Section 3E of said chapter 23A, as so appearing,
2 is hereby amended by inserting, in line 15, after the letters “EOA”
3 the following words:— or the municipality has sited within it a
4 generation facility, as defined pursuant to section 1 of chap-
-5 ter 164, which has a market value at the time of sale that is at
6 least 50 percent less than its current net book value.

1 SECTION 23. Section 32 of said chapter 23A, as so appearing,
2 is hereby amended by striking out, in line 97, the word “enter-
-3 prise.” and inserting in place thereof the following words:—
4 enterprise; and
5 (v) to issue electric rate reduction bonds, as defined in sec-
-6 tion 1H of chapter 164, for the benefit of any electric company, as
7 defined in section 1 of said chapter 164, determined to be eligible
8 for said bond financing by the department of telecommunications
9 and energy pursuant to said chapter 164. Such electric rate reduc-

-10 tion bonds shall constitute “bonds” for purposes of sections 35
11 and 36.

1 SECTION 24. Section 1 of chapter 24A of the General Laws,
2 as so appearing , is hereby amended by striking out, in line 16, the
3 words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy:

1 SECTION 24A. Said section 1 of said chapter 24A, as so
2 appearing, is hereby further amended by striking out, in line 27,
3 the word “and”.

1 SECTION 248. Said section I of said chapter 24A, as so
2 appearing, is hereby further amended by inserting after the word
3 “five”, in line 27, the following words:— ; and (4) the division of
4 energy resources established under the provisions of section 1 of
5 chapter 25A.
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SECTION 25. Section I of chapter 25 of the General Laws, as
so appearing, is hereby amended by striking out, in line 1, the
words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

2
3
4

SECTION 26. Said chapter 25, as so appearing, is hereby fur-
ther amended by striking out section 2 and inserting in place
thereof the following section:—

2
3
4 Section 2. The department shall be under the supervision and

control of a commission consisting of five members, one of whom
shall have a background and expertise in cable television issues,
one of whom shall have a background and expertise in electricity
and energy issues, including issues related to natural gas, one of
whom shall have a background and expertise in telecommunica-
tions issues, one of whom shall have a background and expertise
in consumer protection and advocacy issues, and one of whom
shall have a background and expertise in environmental protection
issues. Beginning January 1, 1998, the commissioners shall be
appointed by the governor for a term of three years; provided,
however, that the initial term of appointment for two members
shall be one year, the initial term of appointment for two members
shall be two years, and the initial term of appointment for one
member who shall be designated the chairman by the governor
shall be three years. Each member shall hold office until the
appointment and qualifications of his successor. The governor
may remove any member for cause, including, but not limited to,
any violation of the provisions of section 3, and shall fill any
vacancy for the unexpired term. The commissioners shall devote
their full time to the duties of their office. The governor shall des-
ignate one of said commissioners as chairman. Not more than
three members of said commission shall be members of the same
political party. Except as otherwise provided for in section 4, any
decision made or order issued by the commission may be made by
majority vote of a quorum of three members. In this chapter, said
commission shall be called “the commission”.
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The initial base salary of the chairman of the commission shall
be $90,000, and the initial base salary of the other members shall
be $82,500. Said salaries shall be subject to step increases consis-
tent with the provisions of sections 45 and 46C of chapter 30. The
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34
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members shall receive necessary expenses incurred in the dis-
charge of their official duties.

35
36

The commission shall make an annual report of its activities to
the general court in January of each year.

37
38

SECTION 27. Said chapter 25 is hereby further amended by
striking out section 3, as so appearing, and inserting in place
thereof the following section:—

9

3
Section 3. Each commissioner shall be sworn to the faithful

performance of his or her official duties. A commissioner shall not
own, or be in the employ of, or own any stock in any regulated
industry company, nor shall he or she be in any way directly or
indirectly pecuniarily interested in or connected with any such
regulated industry company or in the employ or connected with
any person financing any regulated industry company. A commis-
sioner shall not personally or through any partner or agent render
any professional service or make or perform any business contract
with or for any regulated industry company, except contracts
made with the commissioners as common carriers for furnishing
of services, nor shall he or she directly or indirectly receive any
commission, bonus, discount, present, or reward from any regu-
lated industry company.
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For the purposes of this section and the provisions of chap-
ter 164, a regulated industry company shall be defined as any cor-
poration, city, town or other governmental subdivision, partner-
ship or other organization, or any individual engaged within the
commonwealth in any business which is, or the persons engaged
in which are, in any respect made subject to the supervision or
regulation of the department by any provision of law except
chapter 110 A of the General Laws and chapter 651 of the Acts
of 1910, as amended.
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] SECTION 28. Section 4 of said chapter 25, as so appearing, is
2 hereby amended by striking out, in line 16, the word “one” and
3 inserting in place thereof the following word:— two.

1 SECTION 29. Said section 4 of said chapter 25, as so
2 appearing, is hereby further amended by striking out, in line 17,
3 the word “two” and inserting in place thereof the following
4 word:— three.
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1 SECTION 30. Said chapter 25 is hereby amended by inserting
2 after section 128, as so appearing, the following section:—
3 Section 12C. There is hereby established within the department
4 and under the supervision and control of the commission a
5 division of telecommunications. The division, subject to such
6 supervision and control, shall perform such functions as the com-
-7 mission may determine in relation to the administration, imple-
-8 mentation, and enforcement of the department’s authority over the
9 telecommunications industry, including, but not limited to, the

10 authority granted by chapters 25, 30A, 159, 166, and 166A. The
11 chairman of the commission shall appoint and may remove a
12 director of the division. The job group classification of the direc-
-13 tor’s position, in accordance with section 46C of chapter 30, shall
14 be determined by the chairman in consultation with the commis-
-15 sioner of administration. The commission shall annually prepare
16 and submit to the governor and the general court, on or before the
17 first Wednesday of November, a report of the division’s activity
18 and of the condition of the telecommunications industry within
19 the commonwealth during the preceding fiscal year, together with
20 recommendations which the commission considers necessary or
21 desirable.

1 SECTION 31. Section twelve M of said chapter twenty-five,
2 as so appearing, is hereby repealed.

1 SECTION 32. Section seventeen of said chapter twenty-five,
2 as so appearing, is hereby repealed.

1 SECTION 33. Section seventeen A of said chapter twenty-five,
2 as so appearing, is hereby repealed.

1 SECTION 34. Said chapter 25 is hereby further amended by
2 striking out section 18, as so appearing, and inserting in place
3 thereof the following three sections:—
4 Section 18. The commission is hereby authorized to make an
5 assessment against each electric, gas, cable television, telephone,
6 and telegraph company under the jurisdictional control of the
7 department and each generation company and supplier licensed to
8 do business in the commonwealth by the department, based upon
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the intrastate operating revenues subject to the jurisdiction of the
department of each of said companies derived from sales within
the commonwealth of electric, gas, cable television, telephone,
and telegraph service respectively, as shown in the annual report
of each of said companies to the department.

9
10
11
12
13

Said assessments shall be made at a rate not exceeding 0.2 of I
per cent of such intrastate operating revenues, as shall be deter-
mined and certified annually by the commission as sufficient to
reimburse the commonwealth for funds appropriated by the
general court for the operation and general administration of the
department and for fringe benefits costs, including group life and
health insurance, retirement benefits, paid vacations and holidays
and sick leave, not to exceed 22 per cent of the amount attribut-
able to personnel costs of employees of the department in the
fiscal year in which the assessments are made, exclusive of funds
appropriated by the general court for the transportation division.
The funds may be used to compensate consultants in hearings on
petitions filed by companies subject to assessment under this
section. Any funds unexpended in any fiscal year for the purposes
for which such assessments were made shall be credited against
the assessment to be made in the following fiscal year and the
assessment in the following fiscal year shall be reduced by any
such unexpended amount. Assessments made under this section
may be credited to the normal operating cost of each company.
Such estimated assessments shall be collected by the department.
Each company shall pay the amount assessed against it within 30
days after the date of the notice of estimated assessment from the
department. The amount so collected shall be credited to the
General Fund. The department subsequently shall make assess-
ment adjustments for any variation between the estimated and
actual amounts of such assessments. Such estimated and actual
costs shall include an amount equal to the cost of fringe benefits
as established by the commissioner of administration pursuant to
section 6B of chapter 29.
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43 For the purpose of providing the department with additional

operating funds for the regulation of electric companies, the com-
mission is authorized to make a separate assessment proportion-
ally against each electric company under the jurisdictional control
of the department and each generation company and supplier

44
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47



[November12 SENATE No. 2025

48 licensed by the department to do business in the commonwealth of
each of said companies derived-from retail sales of electricity
within the commonwealth as shown in the annual report of said
companies to the department. Said additional assessment shall be
made at a rate as shall be determined and certified annually by the
commission as sufficient to produce not more than $1,750,000 in
revenue for the fiscal year in which the assessment is made and
shall be collected by the department.

49
51
52

53
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56
57 A schedule of filing fees shall be determined annually by

the commissioner of administration under the provisions of
section 3B of chapter 7 for the following: (i) petitions for certifi-
cates of environmental impact and public need; provided,
however, that such filing fee for any municipal corporation
empowered to operate a municipal lighting plant under the
provisions of section 35 or 36 of chapter 164 shall not exceed a
maximum amount; and (ii) notices of intention to construct an
oil facility, with a maximum amount per oil facility to be gradu-
ated in accordance with the expected capital investment in
the facility.
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Notwithstanding the provisions of section 20 of chapter 159
and section 94 of chapter 164, during any fiscal year in which
such assessment is made, the department shall have no authority
to suspend the effective date of any rate, price, or charge set forth
in any schedule filed subsequent to January 1, 1977, by a
telephone or telegraph company under the provisions of chap-
ter 159, or by any gas or electric company under the provisions of
section 94 of chapter 164 for a period longer than six months; pro-
vided, however, that in the event that such six-month period
expires on a Sunday or legal holiday, any rate, price, or charge
suspended under this section shall remain suspended until the day
following the next day which is not a Sunday or legal holiday.

68
69
70
71
72
73
74
75
76
77
78
79
80 Section 19. Beginning on March 1, 1998, and for a period of at

least five years thereafter, the department is hereby authorized and
directed to require a mandatory charge per kilowatt-hour for all
electricity customers of the commonwealth, except those con-
sumers served by a municipal lighting plant, to fund energy effi-
ciency activities, including, but not limited to, demand-side
management programs. Said charge shall be the following
amounts: $0.0035 per kilowatt-hour for calendar year 1998;
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50.0031 per kilowatt-hour for calendar year 1999; $0.0029 per
kilowatt hour for calendar year 2000; $0.0027 per kilowatt hour
for calendar year 2001; and $0.0025 for calendar year 2002; and
provided further, that in authorizing such programs, the depart-
ment shall ensure that they are delivered in a cost-efective manner
utilizing competitive procurement processes to the fullest extent
practicable. At least 20 per cent of the amount expended for resi-
dential demand-side management programs by each distribution
company in any year, and in no event less than the amount funded
by a charge of 0.25 mills per kilowatt hour, which charge shall
also be continued in the years subsequent to 2002, shall be spent
on comprehensive low-income residential demand-side manage-
ment and education programs. A distribution company shall not
be allowed to assess any other charge relative to energy efficiency
programs which would exceed the levels permitted herein. The
low-income residential demand-side management and education
programs shall be implemented through the low-income weather-
ization and fuel assistance program network and shall be coordi-
nated with all gas and distribution companies in the
commonwealth with the objective of standardizing implementa-
tion. On March 1, 2001, the division of energy resources shall, in
order to determine if energy investments shall continue beyond
that time, review then-current market barriers, experience with
competitive markets, and related environmental and economic
goals. If said division determines that the continued operation of
the programs delivers cost effective, energy efficiency services,
said division shall file, with the clerk and the house of representa-
tives of the general court, legislation to extend for a time certain
the authorization contained herein for such a charge to fund
energy efficiency activities.
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118 Section 20. (a)(1) Beginning on March 1, 1998, the department

is hereby authorized and directed to require a mandatory charge
per kilowatt-hour for all electricity consumers of the common-
wealth, except those consumers served by a municipal lighting
plant which does not supply generation service outside its own
service territory or does not open its service territory to competi-
tion at the retail level, to support the development and promotion
of renewable energy projects in accordance with the provisions of
section 4E of chapter 40J. Said charge shall be the following
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f

amounts: $0.00075 per kilowatt-hour in calendar year 1998;
($O,OOl per kilowatt-hour in calendar year 1999; $0.00125 per
kilowatt-hour in calendar year 2000; $O,OOl per kilowatt-hour
in calendar year 2001; $0.00075 per kilowatt-hour in calendar
year 2002; $0.0005 per kilowatt-hour in each calendar year
thereafter.

127
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(2) In calendar year 1998 through calendar year 2002 , the
revenues derived from $0.00025 of the charge assessed pursuant
to the preceding paragraph in each such year shall be set aside and
expended pursuant to implementing the provisions of paragraph
(2) of subsection (e) of section 4E of chapter 40J.

133
134
135
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137

(b) In the fiscal year ending on June 30, 2001, the board of
directors of the Massachusetts Technology Park Corporation shall,
in consultation with the advisory committee established pursuant
to subsection (i) of section 4E of chapter 40J, the department of
telecommunications and energy, and the division of energy
resources, review the adequacy of the monies generated by said
mandatory charge in meeting the requirements of said section 4E
of said chapter 40J. If, after such review, said board determines
that an adjustment in said mandatory charge is necessary, said
board shall file recommendations in the form of legislation
with the clerk of the house of representatives. On or before
January 1, 2002, said board shall submit to the house and senate
committees on ways and means and the joint committee on
government regulations a report which reviews in detail the activi-
ties and expenditures of the Massachusetts Renewable Energy
Trust Fund to date and proposed activities and funding levels of
said trust fund for the succeeding five years for review and
approval thereby; provided, however, that said proposed activities
continue to achieve the objectives of the program. Following
receipt of the five-year report from said board, the house and
senate committees on ways and means and the joint committee on
government regulations shall meet jointly and with sufficient
public notice for the purposes of conducting a public hearing to
review the contents of said report; provided, however, that the
five-year review shall be made available to the public no later
than 45 days before said public hearing.
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(c) The revenues generated by said mandatory charge shall be
remitted to the Massachusetts Technology Park Corporation and
deposited into the Massachusetts Renewable Energy Trust Fund,

164
165
166
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167 established pursuant to section 4E of chapter 40J. The public pur-
-168 pose of said trust fund shall be to generate the maximum eco-
-169 nomic and environmental benefits over time from renewable
170 energy to the ratepayers of the commonwealth through a series of
171 initiatives which exploits the advantages of renewable energy in a
172 more competitive energy marketplace by promoting the increased
173 availability, use, and affordability ofrenewable energy and by fos-
-174 tering the formation, growth, expansion, and retention within the
175 commonwealth of preeminent clusters of renewable energy and
176 related enterprises, institutions, and projects, which serve the citi-
-177 zens of the commonwealth.

1 SECTION 35. Section 1 of chapter 25A of the General Laws,
2 as so appearing, is hereby amended by striking out, in lines I
3 and 2, the words “executive office of economic affairs” and
4 inserting in place thereof the following words: — office of con-
-5 sumer affairs and business regulation.

1 SECTION 36. Said section 1 of said chapter 25A, as so
2 appearing, is hereby further amended by striking out, in lines 6
3 and 7, and in line 8 each time they appear, the words “secretary of
4 economic affairs” and inserting in place thereof, in each instance,
5 the following words:—- director of consumer affairs and business
6 regulation.

1 SECTION 37. Section 3 of said chapter 25A, as so appearing,
2 is hereby further amended by striking out, in line 67, the word
3 “form.” and inserting in place thereof the following words:—
4 form, or any wholesaler or retail seller of electricity or natural gas.

1 SECTION 38. Section sof said section 25A, as so appearing, is
2 hereby amended by inserting, after the word “energy” in line 2 the
3 following words:— the joint committee on government
4 regulations.

1 SECTION 39. Section 6of said chapter 25A, as so appearing,
2 is hereby amended by inserting, after the word “grants,”, in
3 line 19, the following words:— funds, monies,.

1 SECTION 40. Said section 6of said chapter 25A, as so
2 appearing, is hereby further amended by striking out, in line 24,
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the word “responsibilities.” and inserting in place thereof the
following word ; responsibilities;.

3
4

SECTION 41. Said section 6 of said chapter 25A, as so
appearing, is hereby further amended by striking out, in line 27,
the word “chapter.” and inserting in place thereof the following
words;— chapter;

1
9

3
4

(10) plan, develop, oversee, and operate programs to help
consumers understand, evaluate, and select retail energy supplies
and related services offered as a consequence of electric and gas
utility restructuring, in accordance with the provisions of
section 11D;

5
6
7
8
9

(11) provide technical assistance to municipalities and
governmental bodies seeking assistance during the transition to a
competitive market, including, but not limited to, the voluntary
aggregation of their citizens’ demand for electricity pursuant to
section 134 of chapter 164; and.

10
11
12
13
14

SECTION 42. Section 7 of said chapter 25A, as so appearing,
is hereby amended by striking out, in line 4, the word “products”
and inserting in place thereof the following words:— products,
electricity, natural gas,.

1
2
3
4

SECTION 43. Said section 7 of said chapter 25A, as so
appearing, is hereby further amended by inserting after the
word “products,”, in line 6, the following words;— electricity,
natural gas,.

7

3
4

SECTION 44. Said section 7 of said chapter 25A, as so
appearing, is hereby further amended by inserting after the second
paragraph the following new paragraph:—

9

3

AH electric and gas companies, transmission companies, distri-
bution companies, suppliers, and aggregators, as defined in to
section 1 of chapter 164, and suppliers of natural gas, including
aggregators, marketers, brokers, and marketing affiliates of gas
companies, excluding gas companies as defined in said sec-
tion 1 of said chapter 164, engaged in distributing or selling elec-
tricity or natural gas in the commonwealth shall make reports to
the division of energy resources in such form and at such times,
which shall be at least quarterly, as the division shall require pur-
suant to this section. Each such company, supplier, and aggregator

4
5
6
7
8
9

10
II
12
13
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shall report semi-annually to the division the average of all rates
charged for default, low-income and standard offer service to each
customer class and for each sub-class within the residential class,
respectively; provided, however, that all such rate information so
reported pursuant to this paragraph shall be deemed public infor-
mation, and no such rate information shall be protected as a trade
secret, confidential, competitively sensitive, or other proprietary
information pursuant to section 5D of chapter 25. The division
shall, in cooperation with the department of telecommunications
and energy, develop and issue, by March first of each year, a
report which shall detail the status in the previous calendar year of
pricing disparities between customer class and separately within
the residential class, regions of the commonwealth, and distribu-
tion companies and suppliers serving ratepayers; provided how-
ever that said report shall also include a comparison of each
customer class in Massachusetts as compared with the same
classes in each of the 49 other states and the District of Columbia.
Said report shall analyze the effects of restructuring plans, filed
with and approved by said department pursuant to section 1A of
said chapter 164, upon such price disparities. The division may
include in such report any recommendations to address any such
problems and price disparities.

14
15
16
17
18
19
20
21
99

23
24
25
26
77

28
29
30
31
i

33
34
35

SECTION 45. Said section 7 of said chapter 25A, as so
appearing, is hereby further amended by striking out, in line 22,
the word “products” and inserting in place thereof the following
words:— products, or any supplier of electricity or natural gas.

9

3
4

SECTION 46. Said chapter 25A, as so appearing, is hereby fur-
ther amended by inserting after section 11C the following four
sections:—

9

3
4 Section 1 ID. To enable retail customers to realize savings from

electric utility restructuring, the commissioner, in consultation
with local and state-wide consumer groups, is hereby authorized
and directed to undertake activities, subject to appropriation, to
assist consumers in understanding and evaluating their rights and
choices with respect to retail electricity supplies and related
services offered as a benefit of said restructuring. Said activities
shall provide consumers with information that provides a consis-

5

6
7
8
9

10
11
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tent and reliable basis for comparing products and services offered
in the electricity market and shall develop said activities in coop-
eration with the Attorney General to assist in the detection and
avoidance of unfair or deceptive marketing practices. Said activi-
ties may include, but shall not be limited to, (i) development of
consumer education materials, including billing inserts, providing
consumers with information in a clear and consistent manner
empowering consumers to select their own electricity suppliers
and products based on individual preferences, such as price,
resource type, and environmental considerations; generation com-
pany or supplier operates under collective bargaining agreements
and whether such generation company or supplier operates with
employees hired as replacements during the course of a labor dis-
pute; (ii) collection and dissemination of accurate and comparable
information derived from the uniform disclosure labeling system
which shall identify, at a minimum, the price of power generation,
the length and kind of contract, the mix of fuel and power genera-
tion sources, and the level of air emissions.

12
13
14
15
16
17
18
19
20
21
11

23
24
25
26
27
28
29

The division may establish and advertise a toll-free telephone
hotline that shall be capable of responding to consumer questions
and complaints about their electricity service and the transition to
a competitive retail electricity market. The administration of any
such hotline and consumer response service so established shall
be coordinated with the department of telecommunications and
energy and the office of the attorney general in order to prevent
the duplication of similar services. The information made avail-
able to consumers by said hotline shall be fully coordinated and
consistent with the information made available to consumers by
said department and the office of the attorney general. Said hot-
line and consumer response services, or any portions thereof, may
be contracted to third parties, provided that any such contracts
shall be performance-based and subject to approval by the secre-
tary of administration and finance. Any such hotline and con-
sumer response administered by the division, the department of
telecommunications and energy or any contracted party is hereby
prohibited from promoting, endorsing or encouraging consumers
to select or purchase from a particular provider, supplier, aggre-
gator, broker or other purveyor of electricity and related services.

30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
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I

50 Consumer education activities proposed to be undertaken by
51 the division pursuant to this section for a subsequent fiscal year
52 shall be described in a plan to be submitted to the department of
53 telecommunications and energy for review and approval no later
54 than February 1 of each year. Said plan shall include a projected
55 budget, including revenues sources, for the activities proposed by
56 said plan that explains the basis for all costs and cost increases
57 over the plan then in effect. The department, in reviewing said
58 plan for approval, shall establish that said activities of the division
59 are not duplicative and that the information made available to con-
-60 sumers thereby is consistent with the status of utility restructuring.
61 Said plan shall also be submitted to the house and senate commit-
-62 tees on ways and means and the joint committee on government
63 regulations. The division shall recommend in the plan the termina-
-64 tion of activities that are no longer necessary due to the status of
65 utility restructuring or in the public interest. Said plan shall rec-
-66 ommend the provision of services funded by the commonwealth
67 through the division only to the extent that the private market
68 cannot or does not adequately meet the information needs of retail
69 customers as determined by said division pursuant to section 1 lE.
70 Section HE. The division of energy resources is hereby autho-
-71 rized and directed to monitor any independent systems operator or
72 power exchanges organized pursuant to the provisions of chap-
-73 ter 164. The division shall determine the extent to which said
74 operators and exchanges serve the needs of retail customers and
75 contribute to the achievement of energy efficiency and fuel diver-
-76 sity goals as said goals are identified by the division and the
77 department of telecommunications and energy.
78 The analysis and publication of all data and information col-
-79 lected by the division, shall be conducted to inform consumers,
80 energy suppliers, the department of telecommunications and
81 energy, and the general court about the operation of retail markets
82 and any deficiencies in the operation of those markets, and to rec-
-83 ommend improvements to such. Said data and information shall
84 be used by the division for the publication of periodic projections
85 of the supply, demand, and price of energy on statewide and
86 regional basis.
87 The division shall annually issue a report containing informa-
-88 tion on all issues of electricity system reliability, including, but
89 not limited to, generation and transmission data detailing load and
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capacity, for the prior calendar year and forecasting potential
future capacity excesses or deficits for the next five calendar
years. The division shall utilize any and all information available
to forecast potential capacity excesses or deficits, including, but
not limited to, analyses by the independent system operator and
other such data collected by the division pursuant to section 7.
Said report shall contain (i) electricity spot price information for
the previous calendar year, including, but not limited to, the
average regional monthly spot price; (ii) a determination of the
extent to which the energy markets are maintaining necessary
levels of reliability; (iii) a determination of whether or not all cus-
tomer classes are being adequately served by competitive energy
markets; (iv) a determination of the competitiveness of energy
markets; including a determination whether or not the electric
industry is providing consumers with the lowest prices possible
within a restructured, competitive retail marketplace; and (v) a
determination of the extent to which the energy markets are

achieving the energy efficiency and fuel diversity goals of the
commonwealth. Said report may be undertaken in combination
with the report required pursuant to said section 7, at the discre-
tion of the commissioner. Said report shall identify any substantial
fluctuation or pricing differences in the cost of electricity avail-
able to consumers, especially with respect to geographic regions
and low and moderate income consumers. Said reports shall make
recommendations for improving any deficiencies so identified in
electricity energy markets, including non-competitive pricing situ-
ations, which are within the authority of the general court, the
department of telecommunications and energy, the federal energy
regulatory commission, or any other governmental body with
jurisdiction over the deficiency so identified. The division shall
submit such report to the joint committees on government regula-
tions and energy, respectively, and the house and senate commit-
tees on ways and means no later than April 30 of each year,
including drafts of legislation to implement recommendations
within such report.

90
91
92
93
94
95
96
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99
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Section 1 IF. (a) The division of energy resources shall establish
a renewable energy portfolio standard for all retail electricity sup-
pliers selling electricity to end-use customers in the common-
wealth. By December 31, 1999, the division shall determine the

125
126
127
128
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129 actual percentage of kilowatt-hours sales to end-use customers in
130 the commonwealth which is derived from existing renewable
131 energy generating sources. Every retail supplier shall provide a
132 minimum percentage of kilowatt-hours sales to end-use customers
133 in the commonwealth from new renewable energy generating
134 sources, according to the following schedule: (i) an additional I
135 per cent of sales by December 31, 2003 or one calendar year from
136 the final day of the first month in which the average cost of any
137 renewable technology is found to be within 10 per cent of the
138 overall average spot market price per kilowatt-hour for electricity
139 in the commonwealth, whichever is sooner; (ii) an additional Vi of
140 1 percent of sales each year thereafter until December 31, 2009;
141 and (iii) an additional 1 percent of sales every year thereafter until
142 a date determined by the division of energy resources. For the pur-
-143 pose of this section, a new renewable energy generating source is
144 one that begins commercial operation after December 31, 1997, or
145 which represents an increase in the generating capacity, after
146 December 31, 1997, at an existing facility.
147 (b) For the purposes of this section, a renewable energy
148 generating source is one which generates electricity using any of
149 the following: (i) solar photovoltaic or solar thermal electric
150 energy; (ii) wind energy; (iii) ocean thermal, wave, or tidal
151 energy; (iv) fuel cells utilizing renewable fuels; (v) landfill gas;
152 (vi) waste-to-energy which is a component of conventional munic-
-153 ipal solid waste plant technology in commercial use; (vii) natu-
-154 rally flowing water and hydroelectric; and (viif) low-emission,
155 advanced biomass power conversion technologies, such as gasifi-
-156 cation using such biomass fuels as wood, agricultural, or food
157 wastes, energy crops, biogas, biodiesel, or organic refuse-derived
158 fuel; provided, however, that after December 31, 1998, the calcu-
-159 lation of a percentage of kilowatt-hours sales to end-use cus-
-160 tomers in the commonwealth from new renewable generating
161 sources shall exclude clauses (vi) and (vii) herein. The division
162 may also consider any previously operational biomass facility
163 retrofitted with advanced conversion technologies as a renewable
164 energy generating source. After conducting administrative pro-
-165 ceedings, the division may add technologies or technology cate-
-166 gories to the foregoing list; provided, however, that the following
167 technologies shall not be considered renewable energy supplies:
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A

coal, oil, natural gas except when used in fuel cells, and nuclear
power.

168
169

Failure to comply with the requirements of the renewable
energy portfolio standard outlined in this section shall be punish-
able by penalties estimated by the division to be three times the
cost of compliance. The division shall be authorized, in coopera-
tion with the attorney general’s office, to impose on retail elec-
tricity suppliers these penalties to ensure full compliance with this
section.

170
171
172
173
174
175
176

Section IIG. The division of energy resources shall have the
authority to oversee and coordinate ratepayer-funded energy effi-
ciency programs. The division shall seek to achieve goals
including, but not limited to, the following: (i) ensure that energy
efficiency funds are allocated equitably among customer classes;
(ii) ensure that there will be adequate support for “lost opportu-
nity” efficiency programs in areas such as new construction,
remodeling, and replacement of worn-out equipment: (iii) give
due emphasis to statewide market transformation programs in
order to systematically eliminate market barriers to energy effi-
ciency goods and services; and (iv) provide weatherization and
efficiency services to low-income customers. The division of
energy resources shall annually file a report with the department
of telecommunications and energy on the proposed funding levels
for energy efficiency programs. The department shall review and
approve energy efficiency expenditures after determining that
implementation of such programs was cost-effective. Within one
year of the effective date of this section, the division shall conduct
a public hearing process to investigate the role of the division in
the oversight and statewide coordination of energy efficiency pro-
grams. Not later than March 1, 1999, the division shall promulgate
rules and regulations necessary to implement the provisions of this
section.

177
178
179
180
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184
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187
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194
195
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200 11H. (a) The division of energy resources shall conduct a study

and analysis in order to determine to whether standards for the
energy-efficiency of residential buildings financed in whole or in
part by the Department of Community Affairs, the Massachusetts
Housing Finance Agency, or by the Massachusetts Home
Mortgage Finance Agency should be implemented and enforced.
The study shall, consider (i) a prohibition of the use of electric

201
202
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204
205
206
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207 resistance heat unless the building is superinsulated pursuant to
208 standards established by the commissioner, or unless the building
209 has a heat pump that meets energy-efficiency standards estab-
-210 lished by the commissioner, (ii) whether the Department of
211 Community Affairs, the Massachusetts Housing Finance Agency,
212 and the Massachusetts Home Mortgage Finance Agency should
213 finance projects which do not meet the standards set by the corn-
-214 missioner of energy resources pursuant to this section, (iii)
215 whether owners, managers, landlords or tenants of the aforemen-
-216 tioned residential buildings are able or enabled to access, and
217 implement demand-side management information and materials,
218 (iv) whether the competitive electricity market is including or
219 excluding residential buildings so financed, such that those build-
-220 ings are receiving and able to participate in the same or similar
221 energy conservation opportunities that have become available to
222 other residential buildings not mentioned herein, (v) any other
223 short term or long term energy efficiency projects and economic
224 feasibility and life-cycle costs as it relates to the above residential
225 buildings.
226 (b) The division of energy resources shall issue a report to the
227 general court detailing the results of the study and recommenda-
-228 tions by March 1, 2001.

1 SECTION 47. Section 398 of chapter 30 of the General Laws,
2 as appearing in the 1996 Official Edition, is hereby amended by
3 striking out, in line 9, the words “public utilities” and inserting in
4 place thereof the following words:— telecommunications
5 and energy.

1 SECTION 48. Said section 398 of said chapter 30, as so
2 appearing, is hereby further amended by striking out, in line 13,
3 the words “public utilities” and inserting in place thereof the
4 following words: — telecommunications and energy.

1 SECTION 49. Said section 398 of said chapter 30, as so
2 appearing, is hereby further amended by striking out, in line 18,
3 the words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.
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SECTION 50. Said section 398 of said chapter 30, as so
appearing, is hereby further amended by striking out, in line 32,
the words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

7

3
4

SECTION 51. Section 39C of said chapter 30, as so appearing,
is hereby amended by striking out, in line 5, the words “public
utilities” and inserting in place thereof the following words:—
telecommunications and energy.

2
3
4

SECTION 52. Section 39E of said chapter 30, as so appearing,
is hereby amended by striking out, in line 8, the words “public
utilities” and inserting in place thereof the following words:—
telecommunications and energy.

7

3
4

SECTION 53. Section 1 of chapter 308 of the General Laws,
as so appearing, is hereby amended by striking out, in line 84,
the words “materials; or” and inserting in place thereof the
following:— materials;.

1
2
3
4

SECTION 54. Subsection (b) of said section 1 of said chap-
ter 308 is hereby amended by striking out clause (31) and inserting
in place thereof the following three clauses:—

7

3
(31) an agreement for the purchase of photography services

entered into by a public school; or
4
5

(32) energy contracts entered into by a political subdivision of
the commonwealth for energy or energy related services arranged
or negotiated by such subdivision on behalf of its residents; or

6
7
8
9 (33) energy contracts entered into by a city or town or group

of cities or towns or political subdivisions of the commonwealth
for energy or energy related services; provided, however, that
within 15 days of the signing of a contract for energy or energy
related services by a city, town, political subdivision, or group of
cities, towns or political subdivisions said city, town, political
subdivision, or group of cities, towns or political subdivisions
shall submit to the department of telecommunications and energy,
the division of energy resources, and the office of the inspector
general a copy of the contract and a report of the process used to
execute the contract.

10
11
12
13
14
15
16
17
18
19
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SECTION 54A. Section 6 of chapter 308, as so appearing,
is hereby amended by adding the following subdivision:—9

(k) Notwithstanding the provisions of this section, with respect
to contracts for energy-related services entered into by a city or
town or group of cities or towns, the request for proposals may
include proposed contractual terms and conditions to be incorpo-
rated into the contract, some of which may be deemed mandatory
or non-negotiable; provided, however, that the request for pro-
posals may request proposals or offer options for fulfillment of
other contractual terms. The chief procurement officer shall make
a preliminary determination of the most advantageous proposal
from a responsible and responsive offeror taking into considera-
tion price and the evaluation criteria set forth in the request for
proposals. The chief procurement officer may negotiate all terms
of the contract not deemed mandatory or non-negotiable with such
offeror. If after negotiation with such offeror, the chief procure-
ment officer determines that it is in the best interest of the govern-
mental body, the chief procurement officer may determine the
proposal which is the next most advantageous proposal from a
responsible and responsive offeror taking into consideration price
and the evaluation criteria set forth in the request for proposals,
and may negotiate,all terms of the contract with such offeror.
The chief procurement officer shall award the contract to the most
advantageous proposal from a responsible and responsive offeror
taking into consideration price, the evaluated criteria set forth in
the request for proposals, and the terms of the negotiated contract.
The chief procurement officer shall award the contract by written
notice to the selected offeror within the time for acceptance speci-
fied in the request for proposals.

3
4
5
6
7
8
9
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SECTION 55. Section 48 of chapter 31 of the General Laws, as
so appearing, is hereby amended by striking out, in line 10, the
words “public utilities” and inserting in place thereof the
following words: — telecommunications and energy.

1
9

3
4

SECTION 56. Section 8 of chapter 38 of the General Laws, as
so appearing, is hereby amended by striking out, in line 9, the
words “public utilities” and inserting in place thereof the
following words:- telecommunications and energy.

2
3
4
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SECTION 57. Section 9 of said chapter 38, as so appearing, is
hereby amended by striking out, in line 3, the words “public utili-
ties” and inserting in place thereof the following words:—
telecommunications and energy.

2
3
4

SECTION 58. Section 22D of chapter 40 of the General Laws,
as so appearing, is hereby amended by striking out, in lines 36
and 37, the words “public utilities” and inserting in place thereof
the following words:— telecommunications and energy.

I
9

3
4

SECTION 59. Section 39C of said chapter 40, as so appearing,
is hereby amended by striking out, in line 26, the words “public
utilities” and inserting in place thereof the following words:—
telecommunications and energy.

I
9

3
4

SECTION 60. Section 3 of chapter 40A of the General Laws, as
so appearing, is hereby amended by striking out, in line 37, the
words “public utilities” and inserting in place thereof the
following words:—- telecommunications and energy.

9

3
4

SECTION 61. Said section 3 of said chapter 40A, as so
appearing, is hereby further amended by striking out, in line 46,
the words “public utilities” and inserting in place thereof the
following words;— telecommunications and energy.

1
9

3
4

SECTION 61 A. The second paragraph section 3 of chapter 40J
of the General Laws, as so appearing, is hereby amended by
striking out the first sentence and inserting in place thereof the
following sentence:— The corporation shall be governed and its
corporate powers exercised by a board of directors, which shall
consist of the director of the department of economic development
or his designee, the secretary of administration or his designee,
the chancellor of the board of higher education or his designee;
sixteen persons to be appointed by the governor, eight of whom
shall be chief executive officers of post secondary educational
institutions or distinguished members of the electronics
engineering faculties of said institutions, or members of other
appropriate faculties, including at least three representatives of
public post-secondary educational institutions, six of whom shall

9

3
4
5

6
7
8
9

10
11
12
13
14
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15 be chief executive officers, chairpersons or chief engineers of
16 businesses concerned with the design and manufacture of semi-
-17 conductor or micro-electronics components or products of another
18 technology which may come within the purview of this chapter
19 pursuant to the provisions of section 6, and two of whom shall be
20 recommended by the Massachusetts AFL-CIO.

1 SECTION 62. Said chapter 40J is hereby amended by inserting
2 after section 4D, as so appearing, the following section:—
3 Section 4E. (b) The board may draw upon monies in the
4 Massachusetts Renewable Energy Trust Fund, established pur-
-5 suant to subsection (a), hereinafter referred to as the Fund, for the
6 public purpose of generating the maximum economic and environ-
-7 mental benefits over time from renewable energy to the ratepayers
8 of the commonwealth through a series of initiatives which
9 exploits the advantages of renewable energy in a more competi-

-10 tive energy, by making operational improvements to existing
11 renewable energy projects and facilities which, in the determina-
-12 tion of the board created by chapter 40J of the General Laws, as
13 appearing in the 1996 official edition, have achieved results which
14 would indicate that future investment in said facilities would yield
15 results in the development of renewable energy more significant
16 than if said funds were made available for the creation of new
17 renewable energy facilities, marketplace by promoting the
18 increased availability, use, and affordability of renewable energy,
19 and by fostering the formation, growth, expansion, and retention
20 within the commonwealth of preeminent clusters of renewable
21 energy and related enterprises, institutions, and projects, which
22 serve the citizens of the commonwealth.
23 (c) Public interests to be advanced through the board’s actions
24 shall include, but not be limited to, the following: (i) the develop-
-25 ment and increased use and affordability of renewable energy
26 resources in the commonwealth and the New England region;
27 (ii) the protection of the environment and the health of the citizens
28 of the commonwealth through the prevention, mitigation, and alle-
-29 viation of the adverse pollution effects associated with certain
30 electricity generation facilities; (iii) the delivery to all consumers
31 of the commonwealth of as many benefits as possible created as a
32 result of increased fuel and supply diversity; (iv) the creation of
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additional employment opportunities in the commonwealth
through the development of renewable technologies; (v) the
stimulation of increased public and private sector investment in,
and competitive advantage for, renewable energy and related
enterprises, institutions, and projects in the commonwealth and
the New England region; and (vi) the stimulation of entrepre-
neurial activities in these and related enterprises, institutions,
and projects.

33
34
35
36
37
38
39
40

(d) In furtherance of these and other public purposes and
interests, the board may expend monies from said Fund to make
grants, contracts, loans, equity investments, energy production
credits, bill credits, or rebates to customers, to provide financial or
debt service obligation assistance, or to take any other actions, in
such forms, under such terms and conditions and pursuant to such
selection procedures as the board deems appropriate and other-
wise in a manner consistent with good business practices; pro-
vided, however, that the board shall generally employ a preference
for competitive procurements; provided, further, that the board
shall endeavor to leverage the full range of the resources, exper-
tise, and participation of other state and federal agencies and
instrumentalities in the design and implementation of programs
under this section; and provided, further, that the board has deter-
mined and incorporated into the minutes of its proceedings a
finding that such actions are calculated to advance the public pur-
pose and public interests set forth in this section, including, but
not limited to, the following: (i) the growth of the renewable
energy-provider industry; (ii) the use of renewable energy by elec-
tricity customers in the commonwealth; (iii) public education and
training regarding renewable energy; (iv) product and market
development; (v) pilot and demonstration projects and other
activities designed to increase the use and affordability of renew-
able energy resources by and for consumers in the commonwealth;
(vi) the provision of financing in support of the development and
application of related technologies at all levels, including, but not
limited to, basic and applied research and commercialization
activities; (vii) the design and making of improvements to existing
renewable energy projects and facilities as defined herein which
were in operation as of December 31, 1997; and (viii) matters
related to the conservation of scarce energy resources.
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The board shall, in consultation with the division of energy
resources and the advisory committee established pursuant to sub-
section (i), adopt a detailed plan for the application of said Fund
in support of the design, implementation, evaluation, and assess-
ment of a renewable energy program for the commonwealth, sub-
ject to periodic revision by the board, that ensures that said Fund
shall be employed to provide financial and non-financial resources
to overcome barriers facing renewable energy enterprises, institu-
tions, and projects in a prudent manner consistent with the public
purposes and interests set forth in this section. Said plan, to the
extent practicable, shall consist of at least four components:
(i) “product and market development” to establish a foundation
for growth and expansion of the commonwealth’s renewable
energy enterprises, institutions, and projects, including pilot and
demonstration projects, production incentives, and other activities
designed to increase the use and affordability of renewable energy
in the commonwealth; (ii) “training and public information” to
allow for the development and dissemination of complete, objec-
tive, and timely information, analysis, and policy recommenda-
tions related to the advancement of the public purposes and
interests of the renewable energy fund; (iii) “investment” to sup-
port the growth and expansion of renewable energy enterprises,
institutions, and projects; and (iv) “research and development”
within the commonwealth and the New England region related to
renewable energy matters. Said plan shall specify the expenditure
of such monies from said Fund to each of these component activi-
ties; provided, however, that monies so expended shall be used to
develop such renewable energy projects with priority given to
projects, institutions, and enterprises, first, within the common-
wealth; next, to such activities within New York and the New
England region which serve the regional power grid; and finally,
all other such activities regardless of location. In developing said
plan, the board is hereby authorized and directed to consult with
and utilize the services of the department of telecommunications
and energy and the division of energy resources for such technical
assistance as the board deems necessary or appropriate to the
effective discharge of the board’s responsibilities and duties
relative to said Fund.
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(e) Subject to the approval of the board, investment activity of
monies from said Fund may consist of the following: (i) an equity
fund, to provide risk capital to renewable energy enterprises, insti-
tutions, and projects; (ii) a debt fund, to provide loans to energy
enterprises, institutions, projects, intermediaries, and end-users;
and (iii) a market growth assistance fund, to be used to attract pri-
vate capital to the equity and debt funds. To implement these
investment activities, the corporation is hereby authorized to
retain, through a bid process, one or more public or private sector
investment fund managers, who shall have prior knowledge and
experience in fund management and possess related skills in
renewable energy and related technologies development, to direct
the investment activity described herein and to seek other fund co-
sponsors to contribute public and private capital from the com-
monwealth and other states; provided, however, that such capital
is appropriately segregated. Said manager, subject to the approval
of the board, shall be authorized to retain necessary services
and consultants to carry out the purposes of said Fund. Said
manager shall develop a business plan to guide investment
decisions, which shall be approved by the board prior to any
expenditures from the trust fund and which shall be consistent
with the provisions of the plan for said Fund as adopted by
the board.
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132
133 (f)(1) For the purposes of expenditures from said Fund,

renewable energy technologies eligible for assistance shall include
the following; solar photovoltaic and solar thermal electric
energy; wind energy; ocean thermal, wave, or tidal energy; fuel
cells; landfill gas; waste-to-energy which is a component of con-
ventional municipal solid waste plant technology in commercial
use; naturally flowing water and hydroelectric; low emission,
advanced biomass power conversion technologies, such as gasifi-
cation using such biomass fuels as wood, agricultural, or food
wastes, energy crops, biogas, biodiesel, or organic refuse-derived
fuel; and storage and conversion technologies connected to quali-
fying generation projects; provided, however, that expenditures
related to waste-to-energy projects or facilities shall be limited to
funds segregated pursuant to paragraph (2). Such expenditures
may also be used for appropriate joint energy efficiency and
renewable projects, as well as for investment by distribution com-
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149 panics in renewables and distributed generation opportunities, if
150 consistent with the provisions of this section. The following tech-
-151 nologies or fuels shall not be considered renewable energy sup-
-152 plies: coal, oil, natural gas except when used in fuel cells, and
153 nuclear power.
154 (2) The board shall make available from monies in said Fund
155 in accordance with subsection (a) grants to municipalities and
156 other governmental bodies to provide debt service assistance in
157 conjunction with alleviating payment obligations incurred by said
158 municipalities and other governmental bodies through an existing
159 contractual agreement pursuant to the installation of pollution
160 control technology and the implementation of other operational
161 improvements or the closure of any such existing facilities to
162 existing renewable energy projects and facilities in the common-
-163 wealth utilizing waste-to-energy technology as a component of
164 municipal solid waste plant technology in commercial use; pro-
-165 vided, however, that such grants shall not exceed, in the aggre-
-166 gate, in any calendar year prior to calendar year 2003 the amount
167 segregated in said Fund pursuant to this paragraph in the calendar
168 year previous thereto; provided further, that no such grants shall
169 be made from any funds collected for said Fund in any calendar
170 year subsequent to the calendar year 2002; provided further, that
171 in the distribution of such grant monies priority shall be given
172 initially to municipalities and governmental bodies which have
173 not previously received any monies, either through an appropria-
-174 tion or other such fiscal assistance from the state, to address debt
175 service obligations relative to such pollution control technology
176 improvements.
177 (g) The use by said corporation of monies to implement the
178 provisions of this section shall be deemed to be an essential
179 governmental function. Notwithstanding any general or special
180 law to the contrary, the provisions of clause (a) of section 4A shall
181 apply to expenditures made from said Fund; provided, however,
182 that no such expenditure shall be deemed to involve a capital
183 facility project; provided further, that no lease or license executed
184 in furtherance of the public purpose and interests of said Fund
185 shall exceed 30 years in duration, and the duration and terms shall
186 be developed in a manner consistent with good business practices;
187 and provided further, that the corporation shall take no action
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which contravenes the commonwealth’s reversionary interest in
any of its real property. The corporation, any purchasing coopera-
tive established thereby, and all members of any such purchasing
cooperative may participate in any energy-related purchasing,
aggregating, or similar program established and operated by the
Massachusetts Health and Educational Facilities Authority and
such participation shall be deemed to be in furtherance of an
essential governmental function.
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(h) The provisions of clause (k) of section 4 of this chapter
shall not apply to disbursements from said fund.
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197

(i) The governor shall, from the recommendation submitted
by the chairman of the board relating to clause (i) of said sec-
tion 4, appoint an advisory committee to assist the corporation in
matters related to said Fund and in the implementation of the pro-
visions of this section. Said advisory committee shall include not
more than 15 individuals with an interest in matters related to the
general purpose and activities of said Fund and the knowledge and
experience in at least one of the following areas: electricity, distri-
bution; generation supply; power marketing; the concerns of com-
mercial and industrial users; residential ratepayers, including
low-income ratepayer; economics, financial or investment
consulting expertise relative to the trust fund; regional environ-
mental concerns; academic issues related to the power generation,
distribution or the development or commercialization of renew-
able energy sources; institutions of higher education; municipal or
regional aggregation matters; and renewable and clean energy
issues. The board shall consult with said advisory committee in
discharging its obligations under this section.
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216 (j) The books and records of the corporation relative to expen-

ditures and investments of monies from said Fund shall be subject
to a biennial audit by the auditor of the commonwealth.

217
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219 (k) Beginning with the fiscal year ending on June 30, 1999,

on or by August 15 of each year, the board, in conjunction with
the advisory committee, shall annually submit to the governor, the
joint committees on government regulations and energy, respec-
tively, and the house and senate committees on ways and means a
report detailing the expenditure and investment of monies from
said Fund over the previous fiscal year and the ability of the fund
to meet the requirements and provisions of this section, and any
recommendations for improving the ability of the board, the cor-
poration, and said Fund to meet said requirements and provisions.
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229 (a) There is hereby established and set up on the books
230 of the corporation a separate trust fund to be known as the
231 Massachusetts Renewable Energy Trust Fund, hereinafter, referred
232 to as the Fund. The corporation shall hold the said Fund in an
233 account or accounts separate from other funds in those provisions
234 of the second and third paragraphs of section 5 as apply to the
235 center fund in the corporation, and shall apply as well to said
236 Fund. There shall be credited to said Fund all amounts collected
237 pursuant to section 20 of chapter 25 and any income derived from
238 the investment of amounts credited to said Fund. All amounts
239 credited to said Fund shall be held in trust and used solely for
240 activities and expenditures consistent with the public purpose of
241 the Fund as set forth in subsection (b); provided, however, that
242 monies derived pursuant to paragraph (2) of subsection (a) of
243 section 20 of chapter 25 shall be especially segregated for imple-
-244 menting the purposes of paragraph (2) of subsection (f) of
245 this section.

1 SECTION 63. Section 2A of chapter 59 of the General Laws,
2 as so appearing, is hereby amended by striking out, in line 55, the
3 words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 64. Paragraph (3) of clause Sixteenth of section 5 of
2 said chapter 59, as so appearing, is hereby amended by striking
3 out, in line 257, the word “pipe.” and inserting in place thereof the
4 following words:— pipes; provided, however, that no property,
5 except property entitled to a pollution control abatement pursuant
6 to the provisions of the forty-fourth clause or a cogeneration
7 facility as defined herein, shall be exempt from taxation if it is
8 used in the manufacture or generation of electricity and it has not
9 received a manufacturing classification effective on or before

10 January 1, 1996. For the purposes of this section, a cogeneration
11 facility shall be defined as any electrical generating unit having
12 power production capacity which, together with any other power
13 generation facilities located at the same site, is not greater than 60
14 megawatts and which produces electric energy and steam or other
15 form of useful energy utilized for industrial, commercial, heating,
16 or cooling purposes.
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SECTION 65. Said Chapter 59 is hereby further amended by
inserting after section 38G, as so appearing, the following
section: —

2

3
4 Section 38H. For the purposes of this section, the word “depart-

ment” shall refer to the department of telecommunications
and energy.

5
6

(a) Any electric company as defined in section 1 of chapter 164
which generates electricity or any distribution company as defined
in said section 1 which is authorized by the commonwealth or the
department to recover transition cost amounts associated with past
investments in generation facilities, or any generation company as
defined in said section 1 or such company’s affiliate, subsidiary,
or parent company which currently has no binding agreement for
tax payments or payments in lieu of taxes to municipalities in
which the company’s generation facilities are located shall be
required to make transition payments to any municipality in which
an affiliated generation facility, as defined in said section 1, or
part thereof, is located and has been devalued for property tax
payment purposes; provided, however, that where such a binding
agreement for the payment of real and personal property taxes or
the binding agreement for payment in lieu of such taxes has been
entered into on or after the effective date of this section, such
agreement shall govern, and such generation facility shall be
exempt from the provisions of this section. Said payments shall
offset any reductions of property taxes as a result of any devalua-
tion of said generation facility. This section does not provide for
any exemption from property tax and is in addition to such tax
obligation.
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20
21
77

23
24
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26
27
28
29 For the purposes of this section, “fiscal year” shall be deter-

mined by sections 56 and 56A of chapter 44. For fiscal years
1998, 1999 and 2000, such payments shall be the difference
between the property taxes for fiscal years 1998, 1999 and 2000,
respectively, and the property taxes for fiscal year 1997. From
fiscal year 2001 to fiscal year 2009, inclusive, such future pay-
ments shall be calculated as follows:

30
31
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(i) For fiscal year 2001, such amount shall be equivalent to 90
per cent of the difference between the local property tax value of
the property as of January 1, 1996 and the fair cash value of the
property as of January 1, 2000, multiplied by the applicable com-
mercial tax rate for the fiscal year 2001;

36
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(ii) For fiscal year 2002, the calculated amount shall be equiva-
lent to 80 per cent of the difference between the local property tax
value of the property as of January 1, 1996 and the fair cash value
of the property as of January 1, 2001, multiplied by the applicable
commercial tax rate for the fiscal year 2002;

41
42
43
44
45

(iii) For fiscal year 2003, the calculatd amount shall be equiva-
lent to 70 per cent of the difference between the local property tax
value of the property as of January 1, 1996 and the fair cash value
of the property as of January 1, 2002, multiplied by the applicable
commercial tax rate for the fiscal year 2003;
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(iv) For fiscal year 2004, the calculated amount shall be equiva-
lent to 60 per cent of the difference between the local property tax
value of the property as of January 1, 1996 and the fair cash value
of the property as of January 1, 2003, multiplied by the applicable
commercial tax rate for the fiscal year 2004;

51
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55
56 (v) For fiscal year 2005, the calculated amount shall be equiva-

lent to 50 per cent of the difference between the local property tax
value of the property as of January 1, 1996 and the fair cash value
of the property as of January 1, 2004, multiplied by the applicable
commercial tax rate for the fiscal year 2005;
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(vi) For fiscal year 2006, the calculated amount shall be equiva-
lent to 40 per cent of the difference between the local property tax
value of the property as of January 1, 1996 and the fair cash value
of the property as of January 1, 2005, multiplied by the applicable
commercial tax rate for the fiscal year 2006;
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(vii) For fiscal year 2007, the calculated amount shall be equiv-
alent to 30 per cent of the difference between the local property
tax value of the property as of January 1, 1996 and the fair cash
value of the property as of January 1, 2006, multiplied by the
applicable commercial tax rate for the fiscal year 2007;

66
67
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70
71 (viii) For fiscal year 2008, the calculated amount shall be

equivalent to 20 per cent of the difference between the local prop-
erty tax value of the property as of January 1, 1996 and the fair
cash value of the property as of January 1, 2007, multiplied by the
applicable commercial tax rate for the fiscal year 2008;

72
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76 (ix) For fiscal year 2009, the calculated amount shall be equiva-
lent to 10 per cent of the difference between the local property tax
value of the property as of January I, 1996 and the fair cash value
of the property as of January 1, 2008, multiplied by the applicable
commercial tax rate for the fiscal year 2009.
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Any such transition payments shall be included in the tax base
for purposes of determining the levy ceiling and levy limit under
section 21C of this chapter and in determining minimum residen-
tial factor and classification of property under section 1A of
chapter 58 and section 56 of chapter 40. The department of rev-
enue may issue guidelines for implementing the provisions of this
subsection consistent with preserving the transition payment
amounts in the local tax base for such purposes.

81
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SECTION 66. Section 6 of chapter 64H of the General Laws,
as so appearing, is hereby amended by striking out, in line 325,
the words “Department of Public Utilities” and inserting in place
thereof the following words: — department of telecommunications
and energy.

1
2
3
4
5

SECTION 67. Said section 6 of said chapter 64H, as so
appearing, is hereby further amended by striking out, in line 329,
the words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

1
2
3
4

SECTION 68. Section 3 of chapter 79 of the General Laws, as
so appearing, is hereby amended by striking out, in line 10, the
words “public utilities” and inserting in place thereof the
following words: — telecommunications and energy.

2
3
4

SECTION 69. Section 5B of said chapter 79, as so appearing, is
hereby amended by striking out, in line 13, the words “public
utilities” and inserting in place thereof the following words:—
telecommunications and energy.

1
2
3
4

SECTION 70. Section 5C of said chapter 79, as so appearing, is
hereby amended by striking out, in line 7, the words “public utili-
ties” and inserting in place thereof the following words:—
telecommunications and energy.

1
2
3
4

SECTION 71. The second sentence of the third paragraph of
section 13 of chapter 81A of the General Laws, as appearing in
section 6 of chapter 3 of the acts of 1997, is hereby amended by
striking out the words “department of public utilities” and

1
2
3
4
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5 inserting in place thereof the following words: — department of
6 telecommunications and energy.

1 SECTION 72. Section 40 of chapter 82 of the General Laws, as
2 appearing in the 1996 Official Edition, is hereby amended by
3 striking out, in lines 111 and 112, the words “public utilities” and
4 inserting in place thereof the following words: — telecommunica-
-5 tions and energy.

1 SECTION 73. Section 1 of chapter 83 of the General Laws, as
2 so appearing, is hereby amended by striking out, in line 39, the
3 words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 74. Section 4 of said chapter 83, as so appearing, is
2 hereby amended by striking out, in line 16, the words “public util-
-3 ities” and inserting in place thereof the following words: —

4 telecommunications and energy.

1 SECTION 75. Section 1 of chapter 90 of the General Laws, as
2 so appearing, is hereby amended by striking out, in line 313, the
3 words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 76. Section 1A of said chapter 90, as so appearing,
2 is hereby amended by striking out, in line 5, the words “public
3 utilities” and inserting in place thereof the following words: —

4 telecommunications and energy.

1 SECTION 77. Section 7B of said chapter 90, as so appearing, is
2 hereby amended by striking out, in line 25, the words “public util-
-3 ities” and inserting in place thereof the following words: —

4 telecommunications and energy.

1 SECTION 78. Said section 7B of said chapter 90, as so
2 appearing, is hereby further amended by striking out, in line 124,
3 the words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.
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SECTION 79. Said section 7B of said chapter 90, as so
appearing, is hereby further amended by striking out, in line 153,
the words “public utilities” and inserting in place thereof the
following words: — telecommunications and energy.

2
3
4

SECTION 80. Said section 7B of said chapter 90, as so
appearing, is hereby further amended by striking out, in line 252,
the words “public utilities” and inserting in place thereof the
following words:—telecommunications and energy.
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SECTION 81. Section 8A of said chapter 90, as so appearing,
is hereby amended by striking out, in line 37, the words “public
utilities” and inserting in place thereof the following words:—
telecommunications and energy.

2
3
4

SECTION 82. Said section 8A of said chapter 90, as so
appearing, is hereby further amended by striking out, in line 41,
the words “public utilities” and inserting in place thereof the
following words;—telecommunications and energy.

I
9

3
4

SECTION 83. Said section 8A of said chapter 90, as so
appearing, is hereby further amended by striking out, in line 43,
the words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

1
9

3

4

SECTION 84. Said section 8A of said chapter 90, as so
appearing, is hereby further amended by striking out, in line 47,
the words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

9

3
4

SECTION 85. Section BAV2 of said chapter 90, as so appearing,
is hereby amended by striking out, in line 42, the words “public
utilities” and inserting in place thereof the following words:—
telecommunications and energy.

9

3

4

SECTION 86. Section 9 of said chapter 90, as so appearing, is
hereby amended by striking out, in line 13, the words “public util-
ities” and inserting in place thereof the following words:—
telecommunications and energy.

2
3
4
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1 SECTION 87. Section 33 of said chapter 90, as so appearing, is
2 hereby amended by striking out, in line 35, the words “public util-
-3 ities” and inserting in place thereof the following words: —

4 telecommunications and energy.

1 SECTION 88. Section 40H of said chapter 90, as so appearing,
2 is hereby amended by striking out, in line 2, the words “public
3 utilities” and inserting in place thereof the following words:—
4 telecommunications and energy.

1 SECTION 89. Section 1 of chapter 90C of the General Laws, as
2 so appearing, is hereby amended by striking out, in line 70, in the
3 definition of “Police officer” the words “public utilities” and
4 inserting in place thereof the following words:— telecommunica-
-5 tions and energy.

1 SECTION 90. Section 43 of chapter 92 of the General Laws, as
2 so appearing, is hereby amended by striking out, in line 2, the
3 words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 91. Section 44 of said chapter 92, as so appearing, is
2 hereby amended by striking out, in line 18, the words “public util-
-3 ities” and inserting in place thereof the following words:—
4 telecommunications and energy.

1 SECTION 92. Section 50 of said chapter 92, as so appearing, is
2 hereby amended by striking out, in line 6, the words “public utili-
-3 ties” and inserting in place thereof the following words:—
4 telecommunications and energy.

1 SECTION 93. Section 51 of said chapter 92, as so appearing, is
2 hereby amended by striking out, in line 1, the words “public utili-
-3 ties” and inserting in place thereof the following words:—

4 telecommunications and energy.

1 SECTION 94. Section 67 of said chapter 92, as so appearing, is
2 hereby amended by striking out, in lines 11 and 12, the words
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“public utilities” and inserting in place thereof the following
words:— telecommunications and energy.

3
4

SECTION 95. Section 68 of said chapter 92, as so appearing, is
hereby amended by striking out, in line 6, the words “public utili-
ties” and inserting in place thereof the following words;—
telecommunications and energy.

1
2
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4

SECTION 95A. Chapter 93 of the General Laws is hereby
amended by inserting after section 12, as appearing in the 1996
Official Edition, the following section:—

9

3
Section 12A. In any action brought under section 9or section

12 against a generation company, wholesale generating company,
electric company, supplier, aggregator, or gas company as defined
in section 1 of chapter 164, the fact that the commonwealth, any
public agency, political subdivsion, or person has not dealt
directly with a defendant shall not bar or otherwise limit recovery.
A defendant shall be entitled to prove as a partial or complete
defense to a claim of damages that an illegal overcharge has been
passed on to others who are themselves entitled to recover so as to
avoid duplication of recovery of damages, provided, however, that
such pass-on defense must be affirmatively pleaded, in which
event the court may issue such orders as it may deem appropriate
in its discretion concerning notice, by publication or otherwise, to
persons affected, if any.
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SECTION 96. Section 24 of chapter 93 of the General Laws, as
so appearing, is hereby amended by striking out, in lines 10
and 11, the words “public utilities” and inserting in place thereof
the following words: — telecommunications and energy.

1
9
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4

SECTION 97. Section 8 of chapter 110 C of the General Laws,
as so appearing, is hereby amended by striking out, in lines 3
and 4, the words “public utilities” and inserting in place thereof
the following words:— telecommunications and energy.

1
2
3
4

I SECTION 98. Section 5K of chapter 111 of the General Laws,
as so appearing, is hereby amended by inserting after paragraph
(D) the following paragraph: —

9

3
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(E) The department is hereby authorized to make an assessment
against the operator of each existing and proposed nuclear power
plant in the commonwealth and operators of electric companies in
the commonwealth which own, in whole or in part, or purchase
power from the nuclear power plant in Seabrook, New Hampshire,
in an amount equal to the costs incurred in the prior fiscal year by
the department’s radiation control program in the performance of
its duties under this section and including the environmental mon-
itoring of said nuclear power plant in said Seabrook, New
Hampshire. The department is hereby further authorized to make a
collection, based on such assessment, of monies from said opera-
tors of nuclear power plants to defray the cost of such activities.
Said amount shall not be less than $lOO,OOO per annum, per
facility. The department shall send notice of its assessment to the
individual company against which the assessment is made, and
said company shall pay such assessment within 30 days of the
notice of the assessment; provided, however, that such company
shall have a reasonable opportunity to submit objections con-
cerning said assessment to the department for review. If, after
completion of such review, the department determines the assess-
ment is valid, the department shall issue a demand for such assess-
ment, and the company against which such assessment is made
shall pay such assessment immediately. If a company subject to
assessment under this section fails to pay the assessment within
30 days of the notice of the assessment, or fails to pay the demand
for assessment upon completion of the final review, whichever
occurs later, the department may refer such matter to the depart-
ment of revenue for the collection of the assessment in accordance
with applicable enforcement provisions pursuant to chapter 62C.
The amount so collected shall be deposited into the General Fund
and credited to the department, subject to appropriation.
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35 (F) The radiation control program shall have the authority to

evaluate and implement monitoring programs for each existing
and proposed nuclear power plant in or around the common-
wealth; provided, however, that said program may include a con-
tinuous real-time monitoring system for municipalities located
within a 20 mile radius of such nuclear power plants and munici-
palities on Cape Cod; provided, further, that should said depart-
ment contract with a private contractor, including a citizens’
monitoring network, for services to provide said monitoring, then
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notwithstanding the provisions of any general or special law to the
contrary, the provisions of section 29A of chapter 29 shall be
applicable; provided further, that the inspector general shall con-
duct a review of said contract to ensure that the provisions of
chapter 12A have been complied with; and, provided further, that
said contract shall be subject to review by the senate and house
committees on post audit and oversight on or before January 1,
1999.

44
45
46
47
48
49
50
51

The department of public utilities shall develop an equitable
method of apportioning the previously defined assessment among
the respective utilities. The assessment shall be collected and paid
into a fund administered by the department of public health during
the fiscal year in which the costs are incurred.

52
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With regard to licensed nuclear power plants outside the com-
monwealth, the department of public utilities shall assess
Massachusetts utilities which own such plants in whole or in part,
or which purchase power from such plants, for the capital expen-
diture, operation and maintenance costs of monitoring these
plants. These assessments shall be allocated among the respective
utilities on an equitable basis and shall be collected and paid into
the aforementioned fund during the fiscal year in which the costs
are incurred.
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The monies in said fund shall be distributed pursuant to a pro-
gram which shall be established by the department of public
health, and shall be used for this purpose exclusively. Any private
contractor, including a citizen monitoring network, who wishes to
conduct such a program, shall submit a proposal to the department
of public health. Such a proposal shall describe all monitoring
methods and equipment to be employed, and should include a
complete budget. Proposals shall be received by the department of
public health on or before May 1 of each year. All funds shall be
distributed no more than 30 days following their receipt by the
department of public health.
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SECTION 99. Said chapter 111, is hereby further amended by
inserting after section 142M, as so appearing, the following
section:—

1
9

3
4 Section 142N. For the purpose of preventing, mitigating, or

alleviating impacts on the resources of the commonwealth and to
the health of its citizens from pollutants emitted by fossil fuel-

5
6
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fired electric generation facilities serving retail customers in the
commonwealth, the department of environmental protection shall,
in consultation with the office of the attorney general and the
department of telecommunications and energy, promulgate rules
and regulations to adopt and implement for fossil fuel-fired elec-
tric generation facilities uniform generation performance stan-
dards of emissions produced per unit of electrical output on a
portfolio basis for any pollutant determined by the department of
environmental protection to be of concern to public health, and
produced in quantity by electric generation facilities. The depart-
ment of environmental protection shall promulgate standards for,
at a minimum, nitrogen oxides and sulfur dioxide, by January 1,
1999. Such standards shall be set at levels necessary to achieve

reductions in emissions of the pollutants on a portfolio basis for
generators and retail suppliers and shall be implemented no later
than January 1, 2003. By January 1, 1999, the department shall
promulgate a plan for achieving reductions of mercury and carbon
dioxide emissions at electric generation facilities within the com-
monwealth. The department of environmental protection shall
issue by March first of every year, a report detailing the imple-
mentation and compliance of said program, its standards, and its
companion rules and regulations.
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SECTION 100. Section 81R of chapter 11 2 of the General
Laws, as so appearing, is hereby amended by striking out, in
lines 82 and 83, the words “public utilities” and inserting in place
thereof the following words:— telecommunications and energy.

9

3
4

SECTION 101, Section 34A of chapter 132 of the General
Laws, as so appearing, is hereby amended by striking out, in
line 13, the words “public utilities” and inserting in place thereof
the following words:— telecommunications and energy.

9

3
4

SECTION 102. Said section 34A of said chapter 132, as so
appearing, is hereby further amended by striking out, in line 25,
the words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

9

3
4
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SECTION 103. Said section 34A of said chapter 132, as so
appearing, is hereby further amended by striking out, in line 35,
the words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

1
2
3
4

SECTION 104. Said section 34A of said chapter 132, as so
appearing, is hereby further amended by striking out, in line 37,
the words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

1
2
3
4

SECTION 105. Section 16 of chapter 132 A of the General
Laws, as so appearing, is hereby amended by striking out, in
line 15, the words “public utilities” and inserting in place thereof
the following words:— telecommunications and energy.

1
2
3
4

SECTION 106. Section 7 of chapter 141 of the General Laws,
as so appearing, is hereby amended by striking out, in line 18, the
words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

1
2
3
4

SECTION 107. Section 14 of chapter 142 A of the General
Laws, as so appearing, is hereby amended by striking out, in
line 37, the words “public utilities” and inserting in place thereof
the following words:— telecommunications and energy.

2
3
4

SECTION 108. Section 71S of chapter 143 of the General
Laws, as so appearing, is hereby amended by striking out, in
lines 4 and 5, the words “public utilities” and inserting in place
thereof the following words:— telecommunications and energy.

1
7

3
4

SECTION 109. Section 57 of chapter 147 of the General Laws,
as so appearing, is hereby amended by striking out, in line 18, the
words “public utilities” and inserting in place thereof the
following words: — telecommunications and energy.

2
3
4

1 SECTION 110. Section 26E of chapter 148 of the General
2 Laws, as so appearing, is hereby amended by striking out, in
3 line 30, the words “public utilities” and inserting in place thereof
4 the following words:— telecommunications and energy.
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SECTION 111. Section 148 of chapter 149 of the General
Laws, as so appearing, is hereby amended by striking out, in
line 26, the words “public utilities” and inserting in place thereof
the following words:— telecommunications and energy.

9

3
4

SECTION 112. Chapter 151 A of the General Laws is hereby
amended by inserting after section 71H, as so appearing, the
following section:—

9

3
Section 711. (a) Any employee of a electric company or a gas

company, each as defined in section I of chapter 164, who is ter-
minated after July 1, 1997, as a result of the restructuring of the
electricity or gas industries in the commonwealth, and is other-
wise eligible for unemployment benefits, shall receive reemploy-
ment assistance benefits, as provided pursuant to section 71F of
this chapter, and health insurance benefits, as provided pursuant to
section 71G of this chapter. No employee of an electric company
or gas company shall be denied or be determined to be ineligible
for any such benefits if the employer has provided notice of the
cessation of employment. Such benefits shall be in addition to any
benefits any employee may receive pursuant to the provisions of
an agreement resulting from collective bargaining by the owners
of electric company, who owned such facilities as of
July I, 1997, or a gas company and an organization or organiza-
tions representing such employee in any such negotiations of said
agreement.

4
5

6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21 (b) Any employer at a electric company or a gas company

where such eligible employee had been terminated shall be billed
an amount equal to 100 per cent of the amount of reemployment
assistance benefits paid under said section 71F and an amount
equal to 100 per cent of the amount of health insurance benefits
paid under said section 71G, and shall otherwise be subject to said
section 71 H.

ry

23
24
25
26
27

1 SECTION 113. Section 4 of chapter 155 of the General Laws,
2 as so appearing, is hereby amended by striking out, in line 3, the
3 words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 114. Section 5 of said chapter 155, as so appearing,
2 is hereby amended by striking out, in line I, the words “public
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i

utilities” and inserting in place thereof the following words:
telecommunications and energy.

3
4

SECTION 115. Section 5A of said chapter 155, as so
appearing, is hereby amended by striking out, in line 1, the words
“public utilities” and inserting in place thereof the following
words:— telecommunications and energy.

2
3
4

SECTION 116. Section 16 of chapter 158 of the General Laws,
as so appearing, is hereby amended by striking out, in line 7, the
words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

1
2
3
4

SECTION 117. Section 39 of said chapter 158, as so appearing,
is hereby amended by striking out, in line 8, the words “public
utilities” and inserting in place thereof the following words:—
telecommunications and energy.

2
3
4

SECTION 118. Section 40 of said chapter 158, as so appearing,
is hereby amended by striking out, in line 4, the words “public
utilities” and inserting in place thereof the following words:—
telecommunications and energy.

1
9

3
4

SECTION 119. Section 10 of chapter 159 of the General Laws,
as so appearing, is hereby amended by striking out, in line 1, the
words “public utilities” and inserting in place thereof the
following words: — telecommunications and energy.

9

3
4

SECTION 120. Section 59 of said chapter 159, as so appearing,
is hereby amended by striking out, in lines 11 and 12, the words
“public utilities” and inserting in place thereof the following
words:— telecommunications and energy.

2

3

4

SECTION 121. Said section 59 of said chapter 159, as so
appearing, is hereby further amended by striking out, in line 15,
the words “public utilities” and inserting in place thereof the
following words;— telecommunications and energy.

2
3
4

SECTION 122. Said section 59 of said chapter 159, as so
appearing, is hereby further amended by striking out, in line 26,

1
2
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3 the words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 123. Said section 59 of said chapter 159, as so
2 appearing, is hereby further amended by striking out, in line 28,
3 the words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 124. Section 65 of said chapter 159, as so appearing,
2 is hereby amended by striking out, in line 5, the words “public
3 utilities” and inserting in place thereof the following words;—
4 telecommunications and energy.

1 SECTION 125. Said section 65 of said chapter 159, as so
2 appearing, is hereby further amended by striking out, in line 18,
3 the words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 126. Said section 65 of said chapter 159, as so
2 appearing, is hereby further amended by striking out, in lines 23
3 and 24, the words “public utilities” and inserting in place thereof
4 the following words;— telecommunications and energy.

1 SECTION 127. Said section 65 of said chapter 159, as so
2 appearing, is hereby further amended by striking out, in line 27,
3 the words “public utilities” and inserting in place thereof the
4 following words: — telecommunications and energy.

1 SECTION 128. Said section 65 of said chapter 159, as so
2 appearing, is hereby further amended by striking out, in line 28,
3 the words “public utilities” and inserting in place thereof the
4 following words: — telecommunications and energy.

1 SECTION 129. Said section 65 of said chapter 159, as so
2 appearing, is hereby further amended by striking out, in line 37,
3 the words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 130. Section 70 of said chapter 159, as so appearing,
2 is hereby amended by striking out, in line 21, the words “public
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3 utilities” and inserting in place thereof the following words
4 telecommunications and energy.

1 SECTION 131. Said section 70 of said chapter 159, as so
2 appearing, is hereby further amended by striking out, in line 51,
3 the words “public utilities” and inserting in place thereof the
4 following words: — telecommunications and energy.

1 SECTION 132. Said section 70 of said chapter 159, as so _

2 appearing, is hereby further amended by striking out, in line 63, *

3 the words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 133. Said section 70 of said chapter 159, as so
2 appearing, is hereby further amended by striking out, in line 65,
3 the words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 134. Section 73 of said chapter 159, as so appearing, £
2 is hereby amended by striking out, in line 5, the words “public
3 utilities” and inserting in place thereof the following words:—
4 telecommunications and energy.

1 SECTION 135. Section 74 of said chapter 159, as so appearing,
2 is hereby amended by striking out, in line 4, the words “public
3 utilities” and inserting in place thereof the following words: —

4 telecommunications and energy.

1 SECTION 136. Said section 74 of said chapter 159, as so
2 appearing, is hereby further amended by striking out, in line 17,
3 the words “public utilities” and inserting in place thereof the
4 following words;— telecommunications and energy.

1 SECTION 137. Said section 74 of said chapter 159, as so
2 appearing, is hereby further amended by striking out, in line 21,
3 the words “public utilities” and inserting in place thereof the
4 following words;— telecommunications and energy.

1 SECTION 138. Said section 74 of said chapter 159, as so
2 appearing, is hereby further amended by striking out, in line 46,
3 the words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.
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I

1 SECTION 139. Section 78 of said chapter 159, as so appearing,
2 is hereby amended by striking out, in line 19, the words “public
3 utilities” and inserting in place thereof the following words:—
4 telecommunications and energy.

1 SECTION 140. Section 79 of said chapter 159, as so appearing,
2 is hereby amended by striking out, in lines 5 and 6, the words
3 “public utilities” and inserting in place thereof the following
4 words:— telecommunications and energy.

1 SECTION 141. Section 80 of said chapter 159, as so appearing,
2 is hereby amended by striking out, in line 23, the words “public
3 utilities” and inserting in place thereof the following words: —

4 telecommunications and energy.

1 SECTION 142. Said section 80 of said chapter 159, as so
2 appearing, is hereby further amended by striking out, in lines 34
3 and 35, the words “public utilities” and inserting in place thereof
4 the following words:— telecommunications and energy.

1 SECTION 143. Said section 80 of said chapter 159, as so
2 appearing, is hereby further amended by striking out, in lines 35
3 and 36, the words “public utilities” and inserting in place thereof
4 the following words: — telecommunications and energy.

1 SECTION 144. Said section 80 of said chapter 159, as so
2 appearing, is hereby further amended by striking out, in line 40,
3 the words “public utilities” and inserting in place thereof the
4 following words: — telecommunications and energy.

1 SECTION 145. Section lof chapter 159 A of the General Laws,
2 as so appearing, is hereby amended by striking out, in line 32, the
3 words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 146. Section 2of said chapter 159A, as so
2 appearing, is hereby amended by striking out, in line 3, the words
3 “public utilities” and inserting in place thereof the following
4 words:— telecommunications and energy.
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4

I

SECTION 147. Section 3 of said chapter 159A, as so
appearing, is hereby amended by striking out, in line 6, the words
“public utilities” and inserting in place thereof the following
words:— telecommunications and energy.

1
2
3

4

SECTION 148. Section 2 of chapter 1598 of the General Laws,
as so appearing, is hereby amended by striking out, in lines 21
and 22, in the definition of “Commissioners” the words “public
utilities” and inserting in place thereof the following words:—
telecommunications and energy.

i

3
4
5

SECTION 149. Said section 2 of said chapter 1598, as so
appearing, is hereby further amended by striking out, in line 38, in
the definition of “Department” the words “public utilities” and
inserting in place thereof the following words: — telecommunica-
tions and energy.

1
9

3
4
5

SECTION 150. Said section 2 of said chapter 1598, as so
appearing, is hereby further amended by striking out, in line 88, in
the definition of “Property” the words “public utilities” and
inserting in place thereof the following words: — telecommunica-
tions and energy.

9

3
4
5

SECTION 151, Section 6B of chapter 1598, as so appearing, is
hereby amended by striking out, in lines 29 and 30, the words “of
public utilities”.

9

3

SECTION 152. Section 1 of chapter 160 of the General Laws,
as so appearing, is hereby amended by striking out, in line 7, in
the definition of “Department” the words “public utilities” and
inserting in place thereof the following words:— telecommunica-
tions and energy.

9

3
4
5

SECTION 153. Section 104 of said chapter 160, as so
appearing, is hereby amended by striking out, in line 15, the
words “public utilities” and inserting in place thereof the
following words;— telecommunications and energy.

9

3

4

SECTION 154. Said section 104 of said chapter 160, as so
appearing, is hereby further amended by striking out, in line 20,9
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the words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

3
4

SECTION 155. Section 127 A of said chapter 160, as so
appearing, is hereby amended by striking out, in line 1, the words
“public utilities” and inserting in place thereof the following
words:— telecommunications and energy.

9

3

4

SECTION 156. Section 134 A of said chapter 160, as so
appearing, is hereby amended by striking out, in lines 30 and 31,
the words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

9

3
4

SECTION 157. Said section 134 A of said chapter 160, as so
appearing, is hereby further amended by striking out, in line 35,
the words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

9

3
4

SECTION 158. Section 145 of said chapter 160, as so
appearing, is hereby amended by striking out, in line 3, the words
“public utilities” and inserting in place thereof the following
words: — telecommunications and energy.

1
9

3
4

SECTION 159. Section 147 A of said chapter 160, as so
appearing, is hereby amended by striking out, in lines 3 and 4, the
words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

9

3
4

SECTION 160. Section 1 of chapter 161 of the General Laws,
as so appearing, is hereby amended by striking out, in line 8, in
the definition of “Department” the words “public utilities” and
inserting in place thereof the following words: — telecommunica-
tions and energy.

9

3

4
5

1 SECTION 161. Section 82 of said chapter 161, as so appearing,
2 is hereby amended by striking out, in line 9, the words “public
3 utilities” and inserting in place thereof the following words:—
4 telecommunications and energy.
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4

SECTION 162. Section 85 of said chapter 161, as so appearing,
is hereby amended by striking out, in line 16, the words “public
utilities” and inserting in place thereof the following words:—
telecommunications and energy.

1
2
3
4

SECTION 163. Said section 85 of said chapter 161, as so
appearing, is hereby further amended by striking out, in lines 19
and 20, the words “public utilities” and inserting in place thereof
the following words: — telecommunications and energy.

1
2

3
4

SECTION 164. Said section 85 of said chapter 161, as so
appearing, is hereby further amended by striking out, in line 21,
the words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

1
2
3
4

SECTION 165. Said section 85 of said chapter 161, as so
appearing, is hereby further amended by striking out, in line 26,
the words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

1
2
3
4

SECTION 166. Section 3of chapter 161 A of the General Laws,
as so appearing, is hereby amended by striking out, in lines 72
and 73, the words “public utilities” and inserting in place thereof
the following words:— telecommunications and energy.

1
2
3
4

SECTION 167. Section 5 of said chapter 161A, as so
appearing, is hereby amended by striking out, in line 184, the
words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

2

3
4

SECTION 168. Section 11A of said chapter 161 A, as so
appearing, is hereby amended by striking out, in line 7, the words
“public utilities” and inserting in place thereof the following
words:— telecommunications and energy.

I
2
3
4

1 SECTION 169. Section 22 of said chapter 161 A, as so
appearing, is hereby amended by striking out, in line 2, the words
“public utilities” and inserting in place thereof the following
words:— telecommunications and energy.

2
3
4
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1 SECTION 170. Said section 22 of said chapter 161A, as so
2 appearing, is hereby further amended by striking out, in line 4, the
3 words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 171. Section 6 of chapter 1618 of the General Laws,
2 as so appearing, is hereby amended by striking out, in line 61, the
3 words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 172. Section 8 of said chapter 161 B, as so
2 appearing, is hereby amended by striking out, in line 82, the
3 words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 173. Said chapter 1618 is hereby amended by
2 striking out section 16, as so appearing, and inserting in place
3 thereof the following section:—
4 Section 16. In the event of any conflict between the regulatory
5 powers and duties of the department of telecommunications and
6 energy in respect to mass transportation service within an area, the
7 department of telecommunications and energy shall resolve such
8 dispute and exercise such powers as it deems required in the par-
-9 ticular instance.

1 SECTION 174, Section 1 of chapter 162 of the General Laws,
2 as so appearing, is hereby amended by striking out, in line 2, the
3 words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 175. Section ! of chapter 163 of the General Laws,
2 as so appearing, is hereby amended by striking out, in line 2, the
3 words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 176. Section 1 of chapter 164 of the General Laws,
2 as so appearing, is hereby amended by inserting before the defini-
-3 tion of “Alternative energy producer” the following definition:—
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4

“Aggregator”, an entity which groups together electricity cus-
tomers for retail sale purposes, except for public entities, quasi-
public entities or authorities, or subsidiary organizations thereof,
established pursuant to the laws of the commonwealth.

4
5
6
7

SECTION 177. Said section 1 of said chapter 164, as so
appearing, is hereby further amended by inserting after the
definition of “Alternative energy producer” the following new
definition:—

7

3
4
5 “Ancillary services”, those functions which support generation,

transmission, and distribution, and shall include the following
services; (1) reactive power/voltage control; (2) loss compensa-
tion; (3) scheduling and dispatch; (4) load following; (5) system
protection service; and (6) energy imbalance service.

6
7
8
9

SECTION 178. Said section 1 of said chapter 164, as so
appearing, is hereby further amended by inserting after the defini-
tion of “Cogeneration facility” the following definition:—

I
9

3
“Contract termination fee”, the fees owed by the distribution

company to its wholesale power supplier, as determined and
approved by the department.

4
5
6

SECTION 179. Said section 1 of said chapter 164, as so
appearing, is hereby further amended by striking out, in line 59,
the words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

1
2
3
4

SECTION 180. Said section 1 of said chapter 164, as so
appearing, is hereby further amended by inserting after the defini-
tion of “Department” the following six definitions:—

9

3

“Default Service”, the electricity services provided to a retail
customer upon either the (i) failure of a distribution company or
supplier to provide such electricity services as required by law or
as contracted for under the standard service offer, or (ii) the
completion of the term of the standard service offer or (iii) upon
the inability of a customer to receive standard service transition
rates during the term of the standard service offer pursuant to
section IB of this chapter.

4
5

6
7
8
9

10
II

“Distributed generation”, a generation facility or renewable
energy facility connected directly to distribution facilities or to

12
13
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14 retail customer facilities which alleviate or avoid transmission or
15 distribution constraints or the installation of new transmission
16 facilities or distribution facilities.
17 “Distribution”, the delivery of electricity over lines which
18 operate at a voltage level typically equal to or greater than 110
19 volts and less than 69,000 volts to an end-use customer within the
20 commonwealth. The distribution of electricity shall be subject to
21 the jurisdiction of the department.
22 “Distribution company”, a company engaging in the distribu-
-23 tion of electricity or owning, operating, or controlling distribution
24 facilities; provided, however, a distribution company shall not
25 include any entity which owns or operates plant or equipment
26 used to produce electricity, steam, and chilled water, or any affil-
-27 iate engaged solely in the provision of such electricity, steam, and
28 chilled water, where the electricity produced by such entity or its
29 affiliate is primarily for the benefit of hospitals and non-profit
30 educational institutions, and where such plant or equipment was in
31 operation prior to January 1, 1986,
32 “Distribution facility”, plant or equipment used for the distribu-
-33 tion of electricity and which is not a transmission facility, a
34 cogeneration facility, or a small power production facility.
35 “Distribution service”, the delivery of electricity to the cus-
-36 tomer by the electric distribution company from points on the
37 transmission system or from a generating plant, at distribution
38 voltage.

1 SECTION 181. Said section 1 of said chapter 164, as so
2 appearing, is hereby further amended by striking out the definition
3 of “Electric company” and inserting in place thereof the following
4 four definitions:—
5 “Electric company”, a corporation organized under the laws of
6 the commonwealth for the purpose of making by means of water
7 power, steam power or otherwise and selling, or distributing and
8 selling, or only distributing, electricity within the commonwealth,
9 or authorized by special act so to do, even though subsequently
10 authorized to make or sell gas; provided, however, that electric
11 company shall not mean an alternative energy producer; and pro-
-12 vided further, that a distribution company shall not include any
13 entity which owns or operates a plant or equipment used to pro-
-14 duce electricity, steam, and chilled water, or any affiliate engaged
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solely in the provision of such electricity, steam, and chilled
water, where the electricity produced by such entity or its affiliate
is primarily for the benefit of hospitals and non-profit educational
institutions, and where such plant or equipment was in operation
prior to January 1, 1986.

15
16
17
18
19

“Electric service”, the provision of generation, transmission,
distribution, or ancillary services.

20
21

“Energy efficiency”, the implementation of an action, policy, or
measure which entails the application of the least amount of
energy required to produce a desired or given output.

22
23
24

“FERC”, the Federal Energy Regulatory Commission.25

SECTION 182. Said section 1 of said chapter 164, as so
appearing, is hereby further amended by striking out the definition
of “Gas company” and inserting in place thereof the following
seven definitions:—

1
2
3
4

“Gas company”, a corporation organized for the purpose of
making and selling, or distributing and selling, gas within the
commonwealth, even though subsequently authorized to make or
sell electricity; provided, however, that gas company shall not
mean an alternative energy producer.

5
6
7
8
9

“Generation”, the act or process of transforming other forms of
energy into electric energy, or the amount of electric energy so
produced.

10
II
12

“Generation company”, a company engaged in the business of
producing, manufacturing, or generating electricity for retail sale
to the public.

13
14
15
16 “Generation facility”, plant or equipment used to produce,

manufacture, or otherwise generate electricity and which is not a
transmission facility.

17
18
19 “Generation service”, the provision of generation and related

services to a customer.20
21 “Horizontal market power”, a situation in which one or a few

market participants combined have undue concentration in the
ownership of facilities at the same level in the chain of production
resulting in the ability to influence price to his or their own
benefit.

22
23
24
25
26 “Mitigation”, all actions or occurrences which reduce the

amount of money that a distribution company seeks to collect
through the transition charge, including those amounts resulting

27
28
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from both matters within the company’s control and from matters
not wholly within the company’s control. Mitigation shall, in
accordance with the provisions of section IG, include, but not be
limited to, the following: (1) sales of capacity, energy, ancillary
services, reserves, and emission allowances from generating facil-
ities that are wholly or partly owned by the company; (2) sales of
capacity, energy, ancillary services, reserves, and emission
allowances from generating facilities with which the company has
a power purchase agreement; (3) adjustments to the company’s
minimum obligations under purchase power agreements that
decrease such obligations, such as those that may be obtained
through contract buy-out or renegotiation; (4) residual value;
(5) sales and voluntary write downs of company generation-
related assets; (6) any market value in excess of net book value
associated with the sale, lease, transfer, or other use of the assets
of the company unrelated to the provision of transmission service
or distribution service at regulated prices including, but not lim-
ited to, rights of way, property, fiber optic cables and intangible
assets when the costs associated with the acquisition of those
assets have been reflected in the company’s rates for regulated
service; provided, that the department shall determine their market
values based on the highest prices that such assets could reason-
ably realize after an open and competitive sale; and (7) any
allowed refinancing of stranded assets or other debt obligations as
provided by law.

29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53

SECTION 183. Said section 1 of said chapter 164, as so
appearing, is hereby further amended by inserting after the defini-
tion of “Primary energy source” the following six definitions:—

7

3
“Renewable energy” or “renewables”, either (i) resources

whose common characteristic is that they are nondepletable or are
naturally replenishable but flow-limited, or (ii) existing or
emerging non-fossil fuel energy sources or technologies, which
have significant potential for commercialization in New England
and New York, and shall include the following; solar photovoltaic
or solar thermal electric energy; wind energy; ocean thermal,
wave, or tidal energy; fuel cells; landfill gas; waste-to-energy
which is a component of conventional municipal solid waste plant

4
5

6
7
8
9

10
11
12
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4

technology in commercial use; naturally flowing water and hydro-
electric; and low-emission, advanced biomass power conversion
technologies, such as gasification using such biomass fuels as
wood, agricultural, or food wastes, energy crops, biogas,
biodiesel, or organic refuse-derived fuel. The following technolo-
gies or fuels shall not be considered renewable energy supplies:
coal, oil, natural gas except when used in fuel cells, and nuclear
power.

13
14
15
16
17
18
19
20

“Residual value”, the value of electric company assets, not
including the income which may be obtained through generation
facility operation.

21
99

23
“Retail access”, the use of transmission and distribution facili-

ties owned by a transmission company or a distribution company
to transmit or distribute electricity from a generation company,
supplier, or aggregator to retail customers.

24
25
26
27

“Retail customer”, a customer who purchases electricity for its
own consumption.

28
29
30 “Securitization”, the use of rate reduction bonds to refinance

debt and equity associated with transition costs pursuant to sec-
tion 1H of this chapter.

31
32

“Service territory”, the geographic area in which a distribution
company provided distribution service on July 1, 1997.

33
34

SECTION 184. Said section 1 of said chapter 164, as so
appearing, is hereby further amended by inserting after the defini-
tion of “Small power production facility” the following
definition:—

i

3
4
5 “Supplier”, any supplier of generation service to retail cus-

tomers, including power marketers, brokers, and marketing affili-
ates of distribution companies, except that no electric company
shall be considered a supplier.

6
7
8

SECTION 185. Said section 1 of said chapter 164, as so
appearing, is hereby further amended by inserting after the defini-
tion of “Supplying electricity in bulk” the following nine
definitions:—

9

3
4
5
6

“Transition charge”, the charge that provides the mechanism for
recovery of an electric company’s transition costs.
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“Transition costs”, the embedded costs as determined pursuant
to section 1H which remain after accounting for maximum pos-
sible mitigation, subject to determination by the department.

7
8
9

“Transmission”, the delivery of power over lines that operate at
a voltage level typically equal to or greater than 69,000 volts from
generating facilities across interconnected high voltage lines to
where it enters a distribution system.

10
II
12
13

“Transmission company”, a company engaging in the transmis-
sion of electricity or owning, operating, or controlling transmis-
sion facilities. A transmission company shall provide transmission
service to all generation companies, municipal lighting plants,
suppliers, and load aggregators in the commonwealth, whether
affiliated or not, on comparable, nondiscriminatory prices and
terms, pursuant to provisions of federal law and regulation.

14
15
16
17
18
19
20

“Transmission facility”, plant or equipment used for the trans-
mission of electricity, as determined by the federal energy regula-
tory commission pursuant to federal law and regulation.

21
9?

23
24 “Transmission service”, the delivery of electricity to a retail

customer, supplier, distribution company, or wholesale customer
by a transmission company.

25
26
27 “Unbundled rates”, rates designed to separate the costs of

providing generation, the costs of transmission and distribution
services, and transition and general access charges.

28
29
30 “Vertical market power”, a situation in which one or a few

market participants, having joint ownership of facilities at dif-
fering levels of the chain of production, such as generation, trans-
mission, and distribution, possess the ability to use such joint
ownership to influence price to the participants’ own benefit.

31
32
33
34
35 “Wholesale generation company”, a company engaged in the

business of producing, manufacturing, or generating electricity for
sale at wholesale only.

36
37

1 SECTION 186. Said chapter 164 is hereby further amended by
2 inserting after section 1, as so appearing, the following eight
3 sections:—
4 Section IA. (a) The department is hereby authorized and
5 directed to require electric companies organized pursuant to the
6 provisions of this chapter to accommodate retail access to genera-
-7 tion services and choice of suppliers by retail customers, unless
8 otherwise provided by this chapter. Such companies shall file
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4

plans that include, but shall not be limited to, the provisions set
forth in this section.

9
10

On or before January 1, 1998, each electric company organized
under the provisions of this chapter, which has not filed a plan
prior to the enactment of this section, shall file with the depart-
ment a detailed plan for restructuring its operations to allow for
the introduction of retail competition in generation supply in
accordance with the provisions of this chapter. The department
shall review each plan and determine whether such plan is consis-
tent or substantially complies with the provisions of this chapter.
An electric company that has filed a plan which substantially
complies or is consistent with this chapter as determined by the
department shall not be required to file a new plan, and the depart-
ment shall allow such plans previously approved or pending
before the department to be implemented. Approval of such previ-
ously filed or approved plans shall be deemed to satisfy the
requirements contained in section 1G including for the department
to conduct an audit of previously incurred costs and find
reasonable mitigation of transition costs, and shall allow the
department to approve charges for transition costs, provided that
the department shall audit, review and reconcile the difference
between projected transition costs and actual transition costs by
March 1, 2000, and every 18 months thereafter and provided that
such approved plans provide a reduction of 10% for customers
choosing the standard service transition rate from the average of
undiscounted rates for the sale of electricity in effect during
August 1997 or such other date as the department may determine.
Each plan shall be designed to implement a restructured electric
generation market by March 1, 1998. Each electric company shall
offer retail access to all customers as of said date. The department
may issue an initial order prior to March 1, 1998, approving any
plan filed pursuant to this section, subject to further review and
reconciliation in order to allow implementation of retail access for
all customers after March 1, 1998.

II
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42

Each restructuring plan shall include, without limitation,
the following; an estimate and detailed accounting of total transi-
tion costs eligible for recovery pursuant to subsection (b) of sec-
tion 1G; a description of the company’s strategies to mitigate such
transition costs; unbundled prices or rates for generation, distribu-

43
44
45
46
47
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tion, transmission, and other services; proposed charges for the
recovery of transition costs; proposed programs to provide uni-
versal service for all customers; proposed programs and recovery
mechanisms to promote energy conservation and demand-side
management; procedures for ensuring direct retail access to all
electric generation suppliers; and discussions of the impact of the
plan on the company’s employees and the communities served by
the company.

48
49
50
51
52
53
54
55

The department shall review the restructuring plan filed by
each electric company and shall issue an order accepting, modi-
fying, or rejecting such plan at the earliest date possible. If the
department rejects a restructuring plan, the department shall state
the specific reasons for rejection and direct the company to file an
alternative plan addressing these objections within 30 days of the
department’s order rejecting the plan. The department shall review
this alternative plan and issue a final order within 60 days of the
filing of the revised plan.
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57
58
59
60
61
62
63
64

(b)(1) If an electric company chooses to divest itself of its
existing non-nuclear generation facilities, such electric company
shall transfer or separate ownership of generation, transmission,
and distribution facilities into independent affiliates of the electric
company or functionally separate such facilities within 30 busi-
ness days of federal approval. The transmission facilities owned
by the electric company, including all rights-of-way, property,
fiber optic cable, and other tangible or intangible assets used
directly or indirectly by the utility in the transmission of elec-
tricity, as of December 31, 1996, or acquired thereafter, shall be
transferred to a transmission company at a price that shall equal
the book value of said transmission facilities on the electric com-
pany’s accounts net of depreciation as of the date of transfer. The
distribution facilities owned by an electric company, including all
rights-of-way, property, fiber optic cable, and other tangible or
intangible assets used directly or indirectly by the utility in the
distribution of electricity, as of December 31, 1996, or acquired
thereafter, shall be transferred to a successor distribution company
at a price that shall equal the book value of the distribution facili-
ties on the electric company’s accounts net of depreciation as of
the date of transfer. The newly created distribution companies
shall be prohibited from selling electricity at retail, except as pro-

65
66
67
68
69
70
71
77

i

74
75

76
77
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80
81
82
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vided in sections IB to IF, inclusive, and shall be prohibited from
directly owning, operating, or controlling transmission facilities,
generating facilities, or marketing affiliates, and shall be prohib-
ited from selling, leasing, renting, or otherwise transferring all or
a portion of any assets it obtains from the utility pursuant to this
section without the expressed approval of the department. In pro-
viding such approval, the department shall conduct evidentiary
hearings and must issue a finding that such transfers will mitigate
to the maximum extent possible the total amount of transition
costs of the utility and will minimize the impact of recovery of
transition costs on ratepayers in the commonwealth. Except as
otherwise provided in this section, an electric company divesting
existing non-nuclear generation facilities shall be in no way disad-
vantaged by virtue of the fact that it has or plans to divest its
existing electricity generating facilities. In the event that an elec-
tric company chooses to divest its existing generation facilities,
such electric company shall demonstrate to the department that
the sale process is equitable and maximizes the value of the
existing generation facilities being sold.

87
88
89
90
91
92
93
94
95
96
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98
99

100
101
102
103
104
105

(2) For the purposes of this section and sections IB to IH,
inclusive, the requirement to divest generation facilities shall be
deemed satisfied if an electric company divests its non-nuclear
generation facilities by (i) selling such non-nuclear facilities in a
competitive auction or sale in a process approved by the depart-
ment which shall ensure complete, uninhibited, non-discrimina-
tory access to all data and information by any and all interested
parties seeking to participate in such auction or sale; provided,
however, that an affiliated company may participate and bid in
such competitive auction or sale; or (ii) transferring such non-
nuclear generation facilities and purchase power contracts to an
affiliated company at a value determined to be reasonable and
appropriate by the department including but not limited to a value
based on the sale value of comparable plants through prior divesti-
ture actions; provided, however, that in no instance shall such
minimum price be lower than the highest price per kilowattage of
capacity for any capacity sold in New England, as determined by
the department; provided, further, that in the case of the divesti-
ture of any non-nuclear generation facility currently containing
only combustion turbine generation capacity of less than 50
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megawatts but situated on a site containing free standing retired or
unused structures formerly containing steam electric generating
units of greater than 200 megawatts capacity, the electric company
so divesting shall cause, either through its own efforts prior to
said divestiture or through assignment of such obligation to the
purchaser of each facility in an agreement approved by the depart-
ment, said unused structures to be appropriately removed and
decommissioned, which may be subject to a re-use plan. The
minimum price for the transfer of such assets pursuant to this
paragraph shall be determined and approved by the department
prior to any such proceeding.

126
127
128
129
130
131
132
133
134
135
136

(3) All proceeds from any such divestiture and sale of genera-
tion facilities pursuant to paragraphs (1) and (2), net of tax effects
and less any other adjustments approved by the department that
inure to the benefit of ratepayers, shall be applied to reduce the
amount of the selling electric company’s transition costs.

137
138
139
140
141

(c) If an electric company chooses not to sell its existing non-
nuclear generation facilities then the electric company’s recovery
of transition costs shall be net of any market value in excess of
book value of the non-divested non-nuclear facilities, as deter-
mined in this section and in accordance with section IG, and pur-
chased power contracts to an affiliate that is a generating company
at a price to be determined and approved by the department herein
prior to any such proceeding; and in accordance with subsection
(b). Such generation company affiliate shall exist separate from
and independent of the distribution and transmission operations of
such electric company. There shall exist strict separation between
such generation affiliate and the distribution and transmission
operations of such electric company. Both nuclear and non-
nuclear generation facilities and the electric company’s purchased
power contracts shall be subject to a valuation by the department
where such facilities are either sold or assessed by an assessor
independent of the electric company or otherwise valued pursuant
to the provisions of this chapter, to determine the maximum
market value of such assets that could reasonably be realized after
an open and competitive sale, and the electric company’s recovery
of transition costs shall be net of any market value in excess of
book value as determined in this section in a competitive market.
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I

If the electric company chooses not to divest all of its non-nuclear
generating facilities, then the electric company’s recovery of tran-
sition costs shall be net of any market value in excess of book
value of the non-divested non-nuclear facilities, as determined in
this section and in accordance with section IG. A generation com-
pany formed pursuant to this section shall be prohibited from
acquiring new generation facilities as of March 1, 1998. Such
electric company shall not be assessed or charged any costs
through its rates established by the department to transfer such
generation facilities to an unregulated affiliate or subsidiary or as
a consequence of transferring such generation facilities to an
unregulated affiliate or subsidiary; provided, however, that should
any generation facility so transferred to an unregulated subsidiary
be further sold, transferred to, or disposed of, to a third party
within 48 months of the generation facility’s transfer to an unreg-
ulated affiliate or subsidiary of the electric company, then any
amount recovered in such a sale, transfer, or disposition in excess
of the remaining net book value of the generation facility shall be
applied to reduce the amount of the selling electric company’s
transition costs. Except as otherwise provided in this section, an
electric company retaining all or a portion of its existing genera-
tion facilities shall be in no way disadvantaged by virtue of the
fact that it is so retaining existing generation facilities.
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187 (d) In the event that (i) an electric company with generation

facilities in the commonwealth owns, or has an affiliate that owns,
generation facilities in another state in the New England region,
and (ii) an electric company or its affiliate continues to operate
one or more generation facilities in another state in the New
England region, then the electric company, should it choose not to
divest its existing fossil-fuel fired generation facilities and its
existing hydroelectric generation facilities, shall be allowed for
purposes of efficiency and local ownership of local generation
facilities, to retain any such facilities as set forth in subsection (c);
provided, however, that an electric company not divesting its
existing fossil-fuel fired and hydroelectric generation facilities
shall not recover through rates, charges, or elsewhere any amount
of transition costs associated with the retained existing fossil-fuel
fired generation facilities and existing hydroelectric generation
facilities. Each reference to existing generation facilities in this
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section shall include, without limitation, existing generation facil-
ities, regardless of size, and associated property. The department
should determine a value for any facilities retained pursuant to
this subsection and reduce the amount of the electric company’s
transition costs by such value in accordance with subsection (b).

203
204
205
206
207

(e) A generation company shall not be subject to regulation as
a public utility or as an electric company, except as specifically
provided in this chapter. A wholesale generation company shall be
subject to regulation only as specifically provided in this chapter.

208
209
210
211

Section 18. (a) The department shall define service territories
for each distribution company by March 1, 1998, based on the
service territories actually served on July 1, 1997, and following
to the extent possible municipal boundaries. After March 1, 1998,
until terminated by effect of law or otherwise, the distribution
company shall have the exclusive obligation to provide distribu-
tion service to all retail customers within its service territory, and
no other person shall provide distribution service within such
service territory without the written consent of such distribution
company which shall be filed with the department and the clerk of
the municipality so affected.

212
213
214
215
216
217
218
219
220
221
999

223 (b) Each distribution company shall provide a standard
service transition rate to those customers who are within said
company’s service territory and who choose not to purchase
electricity from a non-affiliated generation company after
March 1, 1998. A distribution company shall provide a standard
service transition rate which, together with the transmission, dis-
tribution, and transition charges, produces for such a service
package for all retail customers, including the facilities on Deer
Island operated by the Massachusetts Water Resources Authority,
prior to the implementation of securitization pursuant to
section 1H and the application of a residual value credit pursuant
to section 1A or the deduction of the market value of generation
facilities pursuant to said section IA, a rate reduction of at least
10 percent beginning on March 1, 1998. Said reduction shall be
applied against the average of the undiscounted rates for the sale
of electricity in effect during August 1997 or such other date as
the department may determine to be representative of 1997 rates
for such company, but excluding customers with contracts for
electricity sales that provide for percentage discounts below cost-
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based or tariffed rates executed and approved by the department
prior to January 1, 1997. Upon the approval by the department of
(i) a financing order to implement securitization pursuant to
section 1H and (ii) the residual value credits from divestitures or
market valuations for such a company, the distribution company
shall apply the net proceeds from the divestiture and the net sav-
ings from the securitization so that the total rate reduction, in
combination with the rate reduction implemented by or on March
I, 1998, shall be, to the extent such proceeds and savings permit,
15 per cent applied against the rate at which said March 1, 1998

rate was measured. The standard service transition rate shall be
offered for a transition period of seven years at prices and on
terms approved by the department and shall require a distribution
company to purchase electricity after a competitive bid process
that is reviewed and approved by the department. Any customer
who has chosen retail access from a non-affiliated generation
company but who otherwise requires electric service due to said
generation company’s failure to provide contracted service shall
be eligible for service through the distribution company’s default
service provided pursuant to the provisions of subsection (d).
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262 (c) Effective March 1, 1998, no electric company regulated by

the department and no affiliate of such electric company shall be
allowed to use the distribution system of another electric company
or make sales, either directly or indirectly through third parties, to
end-use customers in another electric company’s service territory
unless the department has approved a restructuring plan for the
supplying electric company which provides for comparable direct
access to end-use customers within its own distribution service
territory or the supplying electric company has entered into an
agreement, on or before January 1, 1997, for direct access to an
end-use customer located on the border of its service territory, in
which event the department shall authorize service by an electric
company to such end-use customer. No electric company and no
affiliate of such electric company shall be allowed to prohibit
sales of electricity or restrict such sales through non-comparable
distribution charges to end-use customers in its service territory
by another electric company or its affiliate operating under a
restructuring plan approved by the department.
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(d) Beginning on March 1, 1998, each distribution company
shall provide its customers with default service and shall offer a
default service rate to its customers who have chosen retail elec-
tricity service from a non-utility affiliated generation company or
supplier but who require electric service because of a failure of
such company or the supplier to provide contracted service or
who, for any reason, have stopped receiving such service, and to
all customers at the end of the term of the standard offer. The dis-
tribution company shall procure such service through competitive
bidding; provided, however, that the default service rate so pro-
cured shall not exceed the average monthly market price of elec-
tricity; and provided, further, that all bids shall include payment
options with rates that remain uniform for periods of up to six
months. Any department-approved provider of service, including
an affiliate of a distribution company, shall be eligible to partici-
pate in the competitive bidding process. Notwithstanding the
actual issuer of a ratepayer’s bill, the default service provider
shall be entitled to furnish a one-page insert accompanying the
ratepayer’s bill. The department may authorize an alternate gener-
ation company or supplier to provide default service, as described
herein, if such alternate service is in the public interest. In imple-
menting the provisions of this section, the department shall ensure
universal service for all ratepayers and sufficient funding to meet
the need therefor.
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299
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303
304 (e) As of March 1, 1999, the total, average rates for all of the

distribution company’s customers purchasing electricity under
said standard service transition rate, shall be subject to an infla-
tion cap through the remainder of the standard offer period. The
calculation and implementation of the rate reduction and the infla-
tion cap shall be subject to adjustment, review, and approval in
accordance with procedures in the rules and regulations promul-
gated by the department, which shall require that, the economic
value of the rate reduction required under this section, be main-
tained during the standard service transition rate period.
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31]

312
313
314 (f) The department is hereby authorized and directed to pro-

mulgate rules and regulations necessary to carry out the provi-
sions of this section, including the procedure for default service
procurement and governing a customer’s ability to return to the
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standard service after choosing retail access from a non-utility
affiliated generation company.

318
319

Section IC. Any marketing company formed by an electric
company shall be in the form of an affiliate of the electric com-
pany and shall be separate from any generation, transmission, or
distribution company affiliate of the electric company. The depart-
ment shall promulgate standards of conduct which shall ensure the
separation of such affiliates and which shall be consistent with the
following provisions: (i) a distribution company shall not give any
affiliates any preference over non-affiliated suppliers or customers
thereof in matters relating to any product or service; (ii) all
products, services, discounts, rebates, and fee waivers offered by a
distribution company shall be available to all customers and sup-
pliers simultaneously, to the extent technically possible, on a com-
parable basis; (iii) a distribution company shall process all same
or similar requests for any product, service, or information in the
same manner and within the same period of time; (iv) a distribu-
tion company shall not condition or tie the provision of any
product, service, or rate agreement by the distribution company to
the provision of any product or service to which an affiliate is
involved; (v) a distribution company shall not share with any
affiliate any market information acquired or developed by the dis-
tribution company in the course of responding to requests for
distribution service or any proprietary customer information
without the prior written authorization by the customer; (vi) a dis-
tribution company shall refrain from presenting that any advan-
tage accrues to customers or others in the use of its services as a
result of that customer or others dealing with any such affiliate;
(vii) a distribution company shall not engage in joint advertising
or marketing programs with any affiliate; and (viii) employees of
a distribution company shall not be shared with, and shall be
physically separated from those of, any generating or marketing
affiliate.
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Section ID. Beginning January 1, 1998, all electric and gas
bills sent to a retail customer shall be unbundled to separately
reflect the rates charged for generation, transmission, and distribu-
tion services, as well as any other charges, as added pursuant to
any provision of law, contained in the total retail price. Any tran-
sition charge, if so allowed to be assessed, shall be reflected sepa-
rately on bills as of March 1, 1998. Electric and gas bills may
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reflect the total costs of services, without breakdown for type of
service, in addition to, but not instead of, separately itemized rates
for generation, transmission, and distribution services and transi-
tion charges as of March 1, 1998. Not later than six months after
said March 1, in order to promote customer choice and conve-
nience in a restructured electricity and gas market, distribution
companies shall create and send bills to retail customers pursuant
to either of the following billing options: (1) single bill from the
distribution company that shows such charges; or (2) two bills:
one from the non-utility supplier that shows energy-related
charges, provided, however, that all bills shall contain information
concerning the quantity of gas or electricity consumed by said
customer during the same billing period for the previous year, and
one from the distribution'company that shows distribution-related
charges. Costs for such inserts shall be apportioned accordingly
between the parties. The department is hereby authorized and
directed to determine whether any additional information shall be
required to be disclosed on the bills and to promulgate rules and
regulations to implement the provisions of this subsection. Rules
and regulations relative to the appeals process for billing disputes
and/or damage claims made by customers shall be published and
distributed to customers as part of an education and outreach
program.
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Section lE. (a) The department is hereby authorized to promul-
gate rules and regulations to establish and require performance
based rates for each distribution, transmission, and gas company
organized and doing business in the commonwealth pursuant to
the provisions of this chapter. In promulgating such performance
based rate schemes, the department shall establish service quality
standards each distribution, transmission, and gas company,
including, but not limited to, standards for customer satisfaction
service outages, distribution facility upgrades, repairs and mainte-
nance, telephone service, billing service, and public safety pro-
vided, however, that such service quality standards shall include
benchmarks for employee staff levels and employee training pro-
grams for each such distribution, transmission, and gas company.
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394 (b) In complying with the service quality standards and

employee benchmarks established pursuant to this section, a dis-
tribution, transmission, or gas company that makes a perfor-
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mance-based rate filing after the effective date of this act shall not
be allowed to engage in labor displacement or reductions below
staffing levels in existence on November 1, 1997, unless such are
part of a collective bargaining agreement or agreements between
such company and the applicable organization or organizations
representing such workers, or with the approval of the department
following an evidentiary hearing at which the burden shall be
upon the company to demonstrate that such staffing reductions
shall not adversely disrupt service quality standards as established
by the department herein. Nothing in this paragraph shall prevent
reduction of forces below the November 1, 1997 level through
early retirement and severances negotiated with labor organiza-
tions before said date.
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(c) Each distribution, transmission, and gas company shall file
a report with the department by March first of each year com-
paring its performance during the previous calendar year to the
department’s service quality standards and any applicable national
standards as may be adopted by the department. The department
shall be authorized to levy a penalty against any distribution,
transmission, or gas company which fails to meet the service
quality standards in an amount up to and including the equivalent
of two percent of such company’s transmission and distribution
service revenues for the previous calendar year.
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420 (d) The department is authorized and directed to promulgate

regulations relative to an alternative dispute resolution process for
the handling of damage claims by customers in an amount under
$lOO. The department shall establish a 60 day timeline for the res-
olution of all mediation claims. The department shall file a bian-
nual report with the house and senate clerks and the joint
committee on government regulations which shall include, but not
be limited to, the following information: nature of consumer
claims, number of consumer claims and resolutions of consumer
claims reviewed by the department during the previous six
months. Said report shall be available for public review at the
department..
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432 Section IF. The department is hereby authorized and directed to

require electric companies organized pursuant to this chapter to
accommodate retail access to generation services and choice of
suppliers by retail customers, unless otherwise provided by this
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chapter. The department shall promulgate rules and regulations to
provide retail customers with the utmost consumer protections
contained in law, including, but not limited to, the following pro-
visions:
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(1) The department shall license to do business in the com-
monwealth all generation companies, aggregators, suppliers,
energy marketers, and energy brokers in accordance with the pro-
visions of subparagraphs (i), (ii), and (iii). The department shall
maintain a list of all licensed generation companies, aggregators,
energy brokers, energy marketers, and suppliers, which shall be
available to any consumer requesting such information through
the department for a reasonable fee.
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(i) All generation companies shall submit a license applica-
tion to the department for approval to sell electric power or pro-
vide generation services within the commonwealth. Such
application shall include the following: the company’s technical
ability, as defined pursuant to regulations promulgated by the
department, to generate or otherwise obtain and deliver electricity
and provide any other proposed services; documentation of finan-
cial capability of the applicant to provide the proposed services; a
description of the company’s form of ownership; and documenta-
tion regarding any valid purchase power contracts between the
company, the company’s affiliates, or the company’s parent or
subsidiary, and any electric company formed pursuant to the pro-
visions of this chapter. A license shall not be granted unless and
until all of the above information is provided with the payment of
a fee, the amount to be determined by the department.

448
449
450
451
452
453
454
455
456
457
458
459
460
461
462
463 (ii) All private, non-profit, or co-operative aggregators estab-

lished pursuant to sections 135 and 136 seeking to do business in
the commonwealth shall submit a license application to the
department, subject to rules and regulations promulgated by the
department and subject to the payment of a fee, the amount to be
determined by the department.
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469 (iii) All energy brokers, energy marketers, and other suppliers

seeking to do business in the commonwealth shall submit a
license application to the department, subject to rules and regula-
tions promulgated by the department and subject to the payment
of a fee, the amount to be determined by the department.
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(2) Pursuant to this paragraph, the department shall promul-
gate rules and regulations which shall include, but not be limited
to, the following provisions: (i) a requirement that all distribution
companies, generation companies, aggregators, marketers, and
suppliers notify their customers of the terms of their agreement to
provide service at the time service is initiated; (ii) a formal proce-
dure allowing a customer to file a complaint against a distribution
or generation company, aggregator, or supplier; and (iii) a formal
dispute resolution procedure developed in consultation with the
Massachusetts office of dispute resolution, which shall include
options for mediation, arbitration, facilitation or other dispute res-
olution methods. Under such procedure, the department or a pro-
fessional neutral provided by Massachusetts office of dispute
resolution and approved by the department will assist in resolving
disputes between any customer and a distribution or generation
company, aggregator, or supplier against which a complaint is
issued, subject to a penalty determined by the department,
including any fines authorized by paragraph (7). No distribution
or generation company may disconnect or discontinue service to a
customer for a disputed amount if that customer has filed a com-
plaint which is pending with the department.
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(3) The department is hereby authorized and directed to estab-
lish rules and regulations to (i) promote effective competition;
(ii) to investigate disputes; (iii) to institute a complaint mecha-
nism for the resolution of disputes, including, but not limited to,
those arising from alleged vertical or horizontal market power
abuses; (iv) to hear such disputes in the first instance at an
informal level and, if requested, at a formal hearing before the
department; (v) to refer complaints to the attorney general where
appropriate; and (vi) to impose fines or penalties, including when
appropriate a reduction in return on equity of a regulated distribu-
tion company, for violations of any regulations establishing the
corporate rules of conduct.
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507 (4)(i) The department shall require that distribution

companies provide discounted rates for low income customers
comparable to the low-income discount rate in effect prior to
March 1, 1998. Said discount shall be in addition to any reduction
in rates that becomes effective pursuant to said subsection (b) of
said section IB on March 1, 1998, and to any subsequent rate
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reductions provided by a distribution company after said date pur-
suant to said subsection. The cost of such discounts shall be
included in the rates charged to all other customers of a distribu-
tion company. Each distribution company shall guarantee payment
to the generation supplier for all power sold to low-income cus-
tomers at said discounted rates. Eligibility for the discount rates
established herein shall be established upon verification of a low-
income customer’s receipt of any means-tested public benefit or
verification of eligibility for the low-income home energy assis-
tance program, or its successor program, for which eligibility does
not exceed 175 per cent of the federal poverty level based on a
household’s gross income. Said public benefits may include, but
are not limited to, assistance which provides cash, housing, food,
or medical care, including, but not limited to, transitional assis-
tance for needy families, supplemental security income, emer-
gency assistance to elders, disabled, and children, food stamps,
public housing, federally-subsidized or state-subsidized housing,
the low-income home energy assistance program, veterans’ bene-
fits, and similar benefits. The division of energy resources shall
make available to distribution companies the eligibility guidelines
for said public benefit programs. Each distribution company shall
conduct substantial outreach efforts to make said low-income dis-
count available to eligible customers and shall report to said divi-
sion, at least annually, as to its outreach activities and results.
Outreach may include establishing an automated program of
matching customer accounts with lists of recipients of said means-
tested public benefit programs and based on the results of said
matching program, to presumptively offer a low-income discount
rate to eligible customers so identified; provided, however, that
the distribution company, within 60 days of said presumptive
enrollment, informs any such low-income customer of said pre-
sumptive enrollment and all rights and obligations of a customer
under said program, including the right to withdraw from said
program without penalty.
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547 Not later than March I, 1999 the department shall conduct an

investigation and report to the joint committee on government
regulations regarding the cost and benefits of expanding eligibility
for the discount rates established in clause (i) of subparagraph (4)
of the first paragraph of section IF to any low-income customer
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I

I

f

who is eligible for any means-tested public benefit for which eli-
gibility does not exceed 175 per cent of the federal poverty level
based on gross household income. The department shall further
provide to said committee any legislative recommendations neces-
sary to implement this section.
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(ii) Prior to the termination of the seven year period of
the standard service transition rate, the department shall, in con-
sultation with said division, evaluate the effects of electricity
restructuring on the affordability of electric power for low-income
customers. The department shall make recommendations to the
general court relative to the continuation of the low-income dis-
count rate authorized pursuant to this subsection or to make modi-
fications thereto. The department shall, in its recommendations,
consider whether or not to modify said discount by establishing a
sliding scale low-income discount program.
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(iii) A residential customer eligible for low-income discount
rates shall receive the service on demand and may return to stan-
dard offer service at any time including from default service. Each
distribution company shall periodically notify all customers of the
availability of and method of obtaining low-income discount rates
and standard offer service. An existing residential customer eli-
gible for low-income discount on the date of start of retail access
who orders service for the first time from a distribution company
shall be offered standard offer service by that distribution com-
pany. A residential customer eligible for low-income discount
receiving standard offer service shall be allowed to retain standard
offer service upon moving within the service territory of a distrib-
ution company.
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580 (iv) There shall be no charge to any residential customer for

initiating or terminating low-income discount rates, default
service, or standard offer service when said initiation or termina-
tion request is made after a regular meter reading has occurred
and the customer is in receipt of the results of said reading. A dis-
tribution company may impose a reasonable charge, as set by the
department through regulation, for initiating or terminating low-
income discount rates, default service, or standard offer service
when a customer does not make such an initiation or termination
request upon the receipt of said results and prior to the receipt of
the next regularly scheduled meter reading. For purposes of this
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subsection, there shall be a regular meter reading conducted of
every residential account no less often than once every two
months. Notwithstanding the foregoing, there shall be no charge
when the initiation or termination is involuntary on the part of the
customer.
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(i) Before service is initiated by a generation company, aggre-
gator, or supplier to any customer, the generation company, aggre-
gator or supplier shall disclose information on rates and other
information to a customer in a written statement which the cus-
tomer may retail.
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(5)(i) The department shall promulgate rules and regulations
prescribing the form, content, and distribution of such information
to be disclosed, which shall include, but not be limited to, the
following: the disclosure of the rate to be charged; whether the
generation company or supplier operates under collective bar-
gaining agreements and whether such generation company or sup-
plier operates with employees hired as replacements during the
course of a labor dispute; any charges, fees, penalties, or other
conditions imposed upon a customer should he or she choose to
purchase power from another generation company, aggregator, or
supplier during the term specified in the contract; the fuel mix and
emissions of the generation sources; whether a credit agency will
be contacted; deposit requirements and the interest paid on
deposits; due date of bills and all consequences of late payment;
consumer rights where a bill is estimated; consumer rights of
third-party billing and like arrangements; consumer rights to
deferred payment arrangements; low-income rates; limits, if any,
on warranty and damages; the applicable provisions of this
section; the provisions for default service; a toll-free telephone
number for service complaints; any other fees, charges, or penal-
ties; and the methods by which a consumer shall be notified of
any changes to any of these items. A generation company, a sup-
plier, or an aggregator licensed by the department to do business
in the commonwealth pursuant to this section shall prepare an
information booklet describing a customer’s rights under the pro-
visions of this chapter. Such company, supplier, or aggregator
shall annually mail this booklet to its customers.
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be allowed to advertise the percentage of its power or energy port-629
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folio that is generated by employees that operate under collective
bargaining agreements or that operate with employees hired as
replacements during the course of a labor dispute or that connotes
or signifies to the ratepayer the relative environmentally benefi-
cial effects of the power or energy sold by said generation com-
pany, an aggregator, or a supplier pursuant to rules and regulations
promulgated by the department. The department shall coordinate
with the attorney general to avoid duplication and to ensure con-
sistency with the attorney general’s regulations.
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(iii) In addition to the disclosure requirements provided for in
subparagraphs (i) and (ii), the department shall promulgate such
rules and regulations prescribing information to be disclosed by a
generation company in any advertising or marketing of electricity
rates, which regulations shall include, but not be limited to, dis-
closure of the rate to be charged in bold print in the case of print
advertisements or through clear spoken language in the case of
television or radio advertisements and on any monthly billing
materials prepared by the supplier. The department shall coordi-
nate with the attorney general to avoid duplication and to ensure
consistency with the attorney general’s regulations.
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(6) The department shall promulgate uniform labeling regula-
tions which shall be applicable to all suppliers as a condition of
licensure pursuant to paragraph (1). Such information to be
required by regulation in said labeling shall include price data,
information on price variability, and customer service information
and information regarding whether the generation company or
supplier operates under collective bargaining agreements and
whether such generation company or supplier operates with
employees hired as replacements during the course of a labor dis-
pute, fuel sources, and air emissions of sulfur dioxide, nitrogen
dioxides, carbon dioxide, heavy metal and any other emission
which the department may determine causes significant health or
environmental impact and for which sufficiently accurate and reli-
able data is available. The department shall require that such an
electricity information label provide prospective and existing
customers with adequate information by which to readily evaluate
power supply options available in the market. Electricity suppliers
shall be required to present such information, including informa-
tion about the environmental characteristics of the sale of electric
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power products and services, and whether the generation copm-
pany or supplier operates under collective bargaining agreements
and whether such generation company or supplier operates with
employees hired as replacements during the course of a labor dis-
pute to customers, in conformance with department requirements
as to form and substance, and shall comply with federal and state
laws governing unfair advertising and labeling.
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(7) The department shall establish a code of conduct applic-
able to the provision of distribution and transmission services and
the retail sale of electricity to all customers, including, but not
limited to, rules and regulations governing the confidentiality of
customer records, metering, billing, and information systems, and
conformance with fair labor practices. The department is autho-
rized and directed to oversee quality and reliability of service and
to require that quality and reliability are the same as or better than
levels that exist on November 1, 1997. The department is autho-
rized and directed to retain or make increasingly protective of
retail ratepayers the rules adopted by the department and codified
at Title 220 of the Code of Massachusetts Regulations, sec-
tions 25, 27, 28, and 29, and the policies reflected in the depart-
ment’s adjudication of customer complaints, and, notwithstanding
anything in this chapter to the contrary, shall continue to apply
them to generation and thus to all generation companies, genera-
tion facilities, aggregators, and suppliers. The department is
authorized and directed to promulgate rules and regulations to
establish service quality standards for each distribution, transmis-
sion, and gas company, including, but not limited to, standards for
universal service, customer satisfaction, service outages, tele-
phone service, billing service, and public and employee safety.
Any person, firm, electric or generation company, supplier, or
other corporation doing business in the commonwealth who
violates any provisions of said code or of any rule or regulation
promulgated by the department pursuant to sections I A to IH,
inclusive, or any provision of chapter 93A, pursuant to authority
established by section 102C, shall be subject to a civil penalty not
to exceed $25,000 for each violation for each day that the viola-
tion persists; provided, however, that the maximum civil penalty
shall not exceed $1,000,000 for any related series of violations.
Any such civil penalty shall be determined by the department after
a public hearing. In determining the amount of the penalty, the
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department shall consider the following; the appropriateness of
the penalty to the size of the business of the person, firm, or cor-
poration charged; the gravity of the violation; and the good faith
of the person, firm, or corporation charged in attempting to
achieve compliance after notification of a violation.
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(8)(a) Each customer choosing a generation company or its
affiliate, subsidiary, or parent company, or a supplier or aggre-
gator shall be required to affirmatively choose such entity. It shall
be unlawful for a generation company, supplier, or aggregator to
provide power or other services to such a customer without first
obtaining said affirmative choice from the customer. For the pur-
poses of this section, the term “affirmative choice” shall mean the
signing of a letter of authorization, electronic authorization, or the
completion of a toll-free call made by the customer to an indepen-
dent third party operating in a location physically separate from
the telemarketing representative who has obtained the customer’s
initial oral authorization to change to a new electricity provider.
Such authorization shall include appropriate verification data,
such as the customer’s date of birth and social security number;
provided, however, any information or data in the possession of
the independent third party verifier or the marketing company
shall not be used, in any instance, for commercial or other mar-
keting purposes, and shall not be sold, delivered, or shared with
any other party for such purposes.
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For the purposes of this section, the term “letter of authoriza-
tion” shall mean.

733
734
735 (i) a separate document (an easily separable document con-

taining only the authorizing language described in paragraph (d)
of this section) whose sole purpose is to authorize a generation
company, aggregator, or supplier to initiate a primary generation
company, aggregator, or supplier change. The letter of authoriza-
tion must be signed and dated by the consumer requesting the pri-
mary generation company, aggregator, or supplier change.
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741
742 (ii) The letter of authorization shall not be combined with

inducements of any kind on the same document.743
744 (iii) At a minimum, the letter of authorization must be printed

with a readable type of sufficient size to be clearly legible and
must contain clear and unambiguous language that confirms:

745
746

(1) the consumer’s billing name and address;747
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(2) The decision to change electricity service from the current
generation company, aggregator, or supplier to the prospective
generation company, aggregator, or supplier;
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(3) That the consumer understands that only one generation
company, aggregator, or supplier may be designated as the con-
sumer’s electric company; and
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(4) That the consumer understands that any primary generation
company, aggregator, or supplier selection the consumer chooses
may involve a charge to the consumer for changing the con-
sumer’s primary generation company, aggregator, or supplier.
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(iv) Letters of authorization shall not suggest or require that a
consumer take some action in order to retain the consumer’s cur-
rent generation company, aggregator, or supplier.
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(v) If any portion of a letter of authorization is translated into
another language, then all portions of the letter of authorization
must be translated into that language.
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Each customer choosing a generation company or its affiliate,
subsidiary, or parent company, a supplier or aggregator shall have
the right to rescind, without charge or penalty, his or her choice of
generation company, aggregator, or supplier no later than mid-
night on the third day following the customer’s receipt of a
written confirmation of an agreement to purchase electricity, or no
later than midnight on the third business day following receipt of
a written order, by a generation company, aggregator or supplier.
Such bill shall also include all information mandated under
clause (i) of subparagraph (5)
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774 (iii) third party verification from such a customer. Each cus-

tomer choosing a generation company or its affiliate subsidiary, or
parent company, a supplier or aggregator shall have the right to
rescind, without charge or penalty, the choice of generation com-
pany, aggregator, or supplier no later than midnight on the third
day following the customer’s receipt of a written confirmation of
an agreement to purchase electricity and a statement of the terms
and conditions of service as described in subsection (5)(i). Upon
the switching of a customer’s service provider, there shall be
included in the customer’s bill for distribution service an
acknowledgment of the service switch, along with information on
how to file a complaint regarding an unauthorized switch.
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(b) A customer may initiate a complaint that his retail elec-
tricity service has been switched by or to another service provider
without his prior authorization. Said complainant shall file the
complaint with the department within 30 days after the statement
date of the notice indicating that the customer’s retail electricity
service has been switched. The department shall, within 10 busi-
ness days of receiving the complaint, request from the customer a
copy of the customer’s electricity bill, the name of the original
service provider, the name of the new service provider, and any
other information the department may deem relevant. The cus-
tomer shall, within 15 business days of the department’s notifying
the customer, submit to the department the requested information.
Within 15 business days of receiving the request of information
from the customer, the department shall send (i) to the customer, a
letter acknowledging receipt of the information; (ii) to the original
service provider, a letter informing it of the pending complaint
and requesting it to provide information relevant to the service
switch; and (iii) to the new service provider, a letter informing it
of the pending complaint, requesting proof of the customer’s affir-
mative choice to switch his service provider, and requesting it to
provide other information the department deems relevant. The
original service provider and the new service provider shall,
within 5 business days of the department’s request, return the
requested information to the department. Within 25 business days
after receiving a copy of the customer’s third party verification
and all relevant information as required herein, the department
shall determine if the customer authorized the new service
provider to switch the customer’s service.
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(c) If the department determines that the new service provider
does not possess the required proof of the customer’s affirmative
choice, the department shall calculate and require the new service
provider to refund the following: (i) to the customer, the differ-
ence between what the customer would have paid to the previous
service provider and actual charges paid to the new service
provider; (ii) to the customer, any reasonable expense the cus-
tomer incurred in switching back to the original service provider;
and (iii) to the original service provider, any lost revenue, which
shall consist of the amount of money the original service provider
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would have received for the service used by the customer during
the time the customer received services from the new service
provider if the customer’s service had not been switched. This
amount shall gross, irrespective of expenses, what the original
service provider would have reasonably incurred providing the
services to the customer. The department shall promulgate rules
and regulations for the implementation of this subsection
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831 (d) Any generation company, supplier, or aggregator deter-

mined by the department to have switched any customer’s service
provider without proper authorization from the customer one or
more times in a 12 month period shall be subject to a civil penalty
not to exceed $l,OOO for the first offense and not less than $2,000
nor more than $3,000 for any subsequent offense per customer. In
determining the amount of the civil penalty, the department shall
consider the nature, circumstances, and gravity of the violation,
the degree of the respondent’s culpability, and the respondent’s
history of prior offenses.
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841 (e) Any generation company, supplier, or aggregator deter-

mined to have switched any customer’s service provider without
proper authorization more than twenty times in a twelve month
period may, after a full hearing and determination by the depart-
ment that such generation company supplier or aggregator inten-
tionally, maliciously or fraudulently switched the service or more
than twenty customers in a twelve month period, be prohibited
from selling electricity in the commonwealth for a period of up to
one year. In determining the length of suspension, the department
shall consider the nature, circumstances and gravity of each viola-
tion and the degree of the culpability of the generation company,
supplier or aggregator.
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853 (f) The department shall track instances in which a generation

company, supplier, or aggregator switched a customer’s electricity
service without the customer’s prior authorization. The depart-
ment shall keep a record of all unauthorized switches which
occurred during a calendar year. Beginning with calendar
year 1999, the department shall, by March 31 of each year, file an
annual report with the joint committee on government regulations
and the house and senate committees on ways and means detailing
the total number of unauthorized switches, enforcement proce-
dures undertaken by the department against such slamming
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tactics, so-called, the total amount of dollars returned to cus-
tomers, the total amount of dollars collected in civil penalties
pursuant to subsection (c), and the overall impact of the provi-
sions of this section.
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(9) Distribution companies which have at any time in the past
three years billed their commercial or industrial customers,
including institutional customers, in part on a demand basis, shall,
in response to a customer’s written request, provide such cus-
tomers with a complete and accurate historic record of monthly
demand profiles. Distribution companies shall be required to exer-
cise best efforts to furnish such data to the customer on a timely
basis. At a distribution company’s election, the data may be pro-
vided in written form or electronically; provided, however, that, in
the case of an electronic response by the distribution company, the
distribution company shall be allowed to bill the customer for the
out-of-pocket cost of providing such electronic record. The his-
toric record of monthly demand shall be for a period not less than
the most recent 12 months and shall include, at a minimum, the
highest demand level observed over the month as well as the
average monthly demand sustained over the month. To the extent
deviations in the definition of the month are consistent with the
distribution company’s prior billing practices, such adjustments
shall be permitted and so noted. To the extent the distribution
company has imputed a demand usage profile in any or all prior
periods, the distribution company shall indicate where prior mea-
surements have not been based on actual recorded usage. In those
instances where a distribution company has applied an imputed
method for purposes of estimating a customer’s demand profile,
such distribution company shall describe the method used to
define monthly demands.
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893 Section IG, (a) (1) The department shall, in accordance with

the provisions of this section, identify and determine, upon appli-
cation by a distribution company and the applicable electric com-
pany, those costs and categories of costs for generation-related
assets, investments, and obligations, as determined pursuant to
subsection (b), which may be allowed to be recovered through a
non-bypassable transition charge authorized to be assessed and
collected in accordance with the provisions of subsection (e). The
department shall conduct a comprehensive audit of each distribu-
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tion company and applicable electric company in order to assure
substantial compliance with the provisions of this section; pro-
vided, however, that said audit shall be conducted in an expedi-
tious manner. The department shall be authorized to contract for
such services through an auditing or accounting company or orga-
nization which is fully independent of any such distribution com-
pany or applicable electric company The department shall make a
finding that any agreement filed by a company under this section
is substantially consistent with an initial audit before allowing the
recovery of transition costs by an electric company doing business
in the commonwealth to commence. For electric companies
without an agreement, transition costs shall not be reviewed or
approved by the department until the department completes an ini-
tial audit of electric company records maintained on file at the
department. Such audit shall include an accounting of all costs eli-
gible for recovery in accordance with the provisions of this
section. The department shall complete the comprehensive audit
no later than December 31, 1998. No amount shall be collected by
a distribution company through such non-bypassable transition
charge unless such amount has been approved by the department
in accordance with the provisions of this section.
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(2) Notwithstanding any other provision of this section, the
department shall review a financing order periodically, at a min-
imum not less than every 18 months from the inception of the
original financing order, to determine if the amount of reim-
bursable transition costs amounts proved to be accurate. Such
review shall be limited to a comparison of assumed costs and
assumed mitigation to the actual costs determined through actual
mitigation. If the amount of reimbursable transition costs amounts
previously included in a financing order exceeds the correct
amount of the reimbursable transition costs amounts, then the
electric company shall provide ratepayers with a uniform rate
credit based on usage that in total equals the amount of the excess
including carrying costs or pay to the financing entity an amount
equal to such excess and, provided that all reserve funds are fully
funded, the financing entity shall use or escrow such funds to
redeem or otherwise reduce the amount of the principal of the
electric rate reduction bonds; provided, however, that any such
transfers or adjustments shall not affect the rate of transition
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charges, the collection of such charges, or the transfer to the bond-
holder trustee of the charges which have been collected.

941
942

(b)(1) The department may allow a distribution company,
which qualifies pursuant to the requirements of subsection (c), and
upon the commencement of mitigation efforts as required by sub-
section (d), to collect a charge for net, non-mitigable past invest-
ment commitments incurred prior to January 1, 1996, by the
applicable investor-owned electric company during its operations
within a regulated electricity system which, subject to the condi-
tions included in this section, are classified to be transition costs
in accordance with the provisions of this section. The department
shall develop guidelines and parameters to identify and determine
which transition costs may be recovered by collection of a transi-
tion charge, which shall include only the following:
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(i) the amount of any unrecovered fixed costs determined by
the department for those costs and categories of costs for genera-
tion-related assets and obligations to have been prudently incurred
and associated with producing electricity from existing generation
facilities which were being collected in department-approved rates
on January 1, 1997, and that become uneconomic as a result of the
creation of a competitive generation market, in that these costs
may not be recoverable in market prices in a competitive market;
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(ii) the department-authorized recovery for nuclear entitle-
ments by those electric companies which have divested their non-
nuclear generation facilities pursuant to section 1A and those
previously incurred or known liabilities incurred for post-shut-
down and decommissioning costs associated with nuclear power
plants which are not recoverable from the decommissioning fund
as administered by the federal nuclear regulatory commission;
provided, however, that the department shall monitor the amount
to be recovered to assure that it shall not exceed the actual total
costs necessary to effect shutdown and decommissioning;
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973 (iii) the unrecovered amount of the reported book balances of

existing generation-related regulatory assets, as approved by the
department; provided, that, for the purposes of this clause, the
term “regulatory assets” shall refer to the unrecovered balance of
deferred costs that otherwise would have been recognized in the
period in which they were incurred but have been specifically
approved for deferral and later recovery by the department; and
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(iv) the amount by which the costs of existing contractual
commitments for purchased power exceeds the competitive
market price for such power, upon the reaffirmation, restructuring,
renegotiation, or termination of such contracts, or the liquidated
payments associated with the disposal of these contracts in a
department-approved divestiture plan, as determined in accor-
dance with the provisions of paragraph (2) of subsection (d) of
this section.

980
981
982
983
984
985
986
987

(2) In addition to the aforementioned amounts of transition
costs allowed to be recovered pursuant to clauses (i) to (iv), inclu-
sive, a distribution company may be allowed to recover through
the transition charge certain costs incurred after January 1, 1996,
which shall include only the following:

988
989
990
991
992

(i) in order to mitigate potential negative impacts on utility
personnel directly affected by electric industry restructuring, costs
associated with employee-related transition costs for personnel
performing services in connection with services provided by elec-
tric utilities, as approved by the department, including costs
incurred and projected for severance, retraining, early retirement,
outplacement, supplemental unemployment benefits, and related
expenses for the personnel; provided, that said costs result either
from the execution of agreements reached through collective bar-
gaining for union personnel or from the company’s programs and
policies for non-union personnel; provided, however, that there
shall be no recovery for employee-related transition costs associ-
ated with officers, senior supervisory employees, and professional
employees performing predominantly regulatory functions;
and provided, further, that these costs so incurred and approved
by the department shall be eligible for recovery only until
March 1,2005;

993
994
995
996
997
998
999
1000
1001
1002
1003
1004
1005
1006
1007
1008
1009
1010 (ii) any payments or payments in lieu of taxes made pursuant

to section 38H of chapter 59; and1011
1012 (iii) any costs to remove and decommission retired structures

at fossil fuel-fired generation facilities required pursuant to para-
graph (2) of subsection (b) of section 1 A.

1013
1014

(3) To the extent that the department does allow a distribution
company to collect a transition charge under this subsection (b),
for purposes of the computation of any carrying costs that the

1015
1016
1017
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t

t
department may determine to allow, the cost of equity component
of any such computation shall be determined as follows:

1018
1019

(a) to the extent that the cumulative average of the transition
charge is no more than $.Ol per kilowatt hour, the company may
collect total revenue under that transition charge sufficient to pro-
vide for carrying charges computed with a cost of equity capital
no more than one hundred basis points above the cost of common
equity capital determined by the department in the most recent
adjudicated base rate proceeding under section 94 of this chapter
prior to December 31,1996 that involved an electric company;

1020
1021
1022
1023
1024
1025
1026

€1027
(b) to the extent that the cumulative average of the transition

charge is more than $.Ol but not more than $.02 per kilowatt hour,
the company may collect total revenue under that transition charge
sufficient to provide for carrying charges computed with a cost of
equity capital no more than the rate set forth in subsection (a), less
one basis point for each ($0.0001) by which the cumulative
average transition charge is more than $.01; and

1028
1029
1030
1031
1032
1033
1034
1035 (c) to the extent that the cumulative average of the transition

charge is more than $.02 the company may collect total revenue
under that transition charge sufficient to provide for carrying
charges computed with a cost of equity capital no more than the
rate set forth in subsection (a), less one hundred basis points, and
less an additional two basis points for each ($0.0001) by which
the cumulative average transition is more than $.02 above the
market rate for power provided under comparable terms.

1036
€1037

1038
1039
1040
1041
1042
1043 (d) provided that in no event shall the department determine to

allow any carrying costs for any period beyond the year 2009 on
any unamortized balance of costs allowable as transition costs
under subsection (b)(l)(i) or (b)(l)(ii).

1044
1045
1046
1047 (c)(1) The department may, in accordance with the provisions

of this subsection, authorize a distribution company to recover eli-
gible transition costs if the following conditions are met:

t1048
1049
1050 (i) the company has filed on or before March 1, 1998, a plan

to provide all of its retail customers the ability to purchase elec-
tricity from an alternative supplier or generation company as of
March I, 1998;

1051
1052
1053

(ii) the distribution company, through the applicable electric
company, has developed and will implement a plan to divest
itself of its portfolio of all non-nuclear generation assets by

1054
1055
1056
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August 1, 1999, pursuant to subsection (b) of section 1A of this
chapter;

1057
1058

(iii) the applicable electric company, pursuant to subsec-
tion (d) of this section, has developed and will implement a plan
for all required, necessary, and reasonable mitigation methods to
reduce potential transition costs; and

1059
1060
1061
1062

(iv) the plan formulated pursuant to clause (i) herein provides
a standard service transition rate and rate reduction as required
pursuant to section IB of this chapter.

1063
1064
1065

(2) A distribution company is hereby authorized to attain the
additional rate reduction required pursuant to said section IB
through the use of securitization, subject to the provisions of
section IH. A distribution company’s use of securitization shall be
approved by the department and shall be subject to the achieve-
ment of mitigation efforts satisfactory to the department pursuant
to subsection (d); provided, that if a company chooses to achieve
any such required rate reduction through securitization, the com-
pany shall demonstrate to the department that said rate reduction
is not financially viable without the use of securitization.

1066
1067
1068
1069
1070
1071
1072
1073
1074
1075
1076 (3) If, after the submittal of a restructuring plan to the depart-

ment pursuant to section IA, a distribution company claims that it
is unable to meet a price reduction of 10 per cent reduction pur-
suant to section lA(a) it shall petition the department to explore
any and all possible mechanisms and options which may be avail-
able to such company to achieve compliance with the provisions
of this section, including, but not limited to, the department may
in its discretion authorize an alternate generation company or sup-
plier to provide the standard service package as set forth in
section IB(b) if said alternate service is in the public interest, as
required by this chapter, and achieving valuable rate reductions
for its consumers. The department shall consider and may adopt
proposals submitted by other parties, including but not limited to
the office of the attorney general, outlining means and mecha-
nisms by which a company could further mitigate its assets in
order to comply with said rate reduction of 10 per cent as refer-
enced in section lA(a); provided, however, in the event a com-
pany claims that it is unable to meet at least the 10 per cent
reduction as set forth in section 1 B(b), the department shall work
with said company to explore and implement all methods to

1077
1078
1079
1080
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1085
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1089
1090
1091
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1094
1095
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achieve the required 10 per cent reduction; and provided, further,
that said company shall be excluded from the provisions of para-
graph (2) of subsection (b) of section 1A or subsection (c) of this
section.

1096
1097
1098
1099

(d)(1) Any electric company seeking to recover transition
costs pursuant to this section shall, in accordance with the provi-
sions of this subsection, mitigate any such transition costs. Prior
to the approval by the department of any plan allowing for such
recovery, the department shall issue an order finding that the elec-
tric company has taken all reasonable steps to mitigate to the max-
imum extent possible the total amount of transition costs that will
be recovered and to minimize the impact of recovery of such tran-
sition costs on ratepayers in the commonwealth. Mitigation efforts
which an electric company shall engage in shall include, but not
be limited to, the following: (i) the divestiture of non-nuclear gen-
eration facilities in accordance with the provisions of section 1A;
provided, however, that all net proceeds from such divestiture pur-
suant to said section 1A shall be dedicated to reducing such com-
pany’s total transition cost amount and the transition charge
allowed to be assessed and collected by a distribution company
pursuant to this section; (ii) the electric company, in accordance
with the provisions of paragraph (2), shall engage in good faith
efforts to renegotiate, restructure, reaffirm, terminate, or dispose
of existing contractual commitments for purchased power which
exceed the competitive market price for such power as determined
in accordance with said paragraph (2); provided, however, that the
department shall not begin to review a registration application
filed pursuant to paragraph (1) of section IF until such company
with a purchased power contract with a price determined to be
above-market commences such good faith efforts with such elec-
tric company as required herein; and provided further, that the
department shall promulgate rules and regulations which shall
establish a standard for good faith; (iii) an examination and
analysis of the historic level of performance over the life of such
contractual commitments for purchase power, regardless of
whether or not they exceed the competitive market price;
(iv) upon the determination of an amount of transition costs, fur-
ther mitigation shall include netting against such above-market
costs any below market assets other than those associated with
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1105
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distribution or transmission which are owned by the company;
(v) except to the extent that such matters are provided for in col-
lective bargaining agreements or asset purchase agreements nego-
tiated prior to this act, or amendments to such previously
negotiated asset purchase agreements, by obtaining written com-
mitments that purchasers of divested operations will offer employ-
ment to the impacted employees who were employed in
non-managerial positions to provide services for the divested
operations at any time during the three-month period prior to the
divestiture, at levels of wages and overall compensation not lower
than the employees’ prior levels for a period of six months; and
(vi) any other mitigation and analytical activities which the
department determines to be reasonable and effective mechanisms
for reducing identifiable transition costs.

1135
1136
1137
1138
1139
1140
1141
1142
1143
1144
1145
1146
1147
1148

(2)(i) In order to mitigate any costs in excess of the projected
market value of power associated with purchased power contracts
approved by the department on or by December 31, 1995, except
with respect to facilities which burn trash to generate electricity,
electric companies and the sellers under such contracts shall make
good faith efforts to renegotiate those contracts which contain a
price for electricity which is above-market as of March 1, 1998, in
order to achieve reductions in the transition charges, authorized to
be assessed pursuant to subsection (e) of this section, which are
attributable to any such contract, as determined by the department.
For the purposes of this chapter, the standard of good faith shall
not require either party to agree to a proposal or require the
making of concessions, but shall require active participation in
negations and a willingness to make reasonable concessions in
order to equitably mitigate stranded costs, and to provide justifica-
tion for proposals, and a sincere effort to reach agreement.
Beginning July I, 1998, and at least annually thereafter, the
department shall continue to review said aforementioned pur-
chased power contracts in order to determine if such contracts
contain a price for electricity which is above-market as of the date
of review. If such contract is determined to be above-market, the
electric company and the seller under such contract shall, in
accordance with the provisions of this chapter, attempt to make a
good-faith effort to renegotiate such contract in order to achieve
further reductions in the transition charge. If an electric company
has as part of a department-approved divestiture plan assigned
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such contract to a buyer having adequate financial resources, the
electric company shall have met its obligations under this para-
graph, Furthermore, if a seller under such contract has consented
to assignment of the existing contract to the buyer and has agreed
to release the electric company from its obligations under such
contract, the seller shall have met its obligations under this
paragraph.

1175
1176
1177
1178
1179
1180
1181

(ii) Upon a finding by the department that a negotiated con-
tract buyout or other modification to the terms and conditions of
such contracts is likely to achieve savings to the ratepayers and is
otherwise in the public interest, the remaining amounts in excess
of market value associated with such contract shall be included in
the transition charges, which are authorized to be assessed pur-
suant to said subsection (e) of this section and upon commence-
ment of mitigation efforts as required herein. Upon a finding by
the department that a seller has made a bona fide offer for a con-
tract buyout or modification which is likely to achieve ratepayer
savings and is otherwise in the public interest, which offer has
been refused by the purchasing electric company, only those
amounts in excess of market value associated with such contract
that would not have been mitigated by such offer shall be included
in the transition charges authorized pursuant to said subsection (e)
of this section, and the seller shall be deemed to have met its
obligation to negotiate in good faith. In order to compel such
negotiations, (a) electricity companies are hereby authorized to
use securitization, only to the extent allowed pursuant to sec-
tion IH, to finance the costs of buydowns or buyouts of said con-
tracts, and (b) the department shall not begin to review a licensure
application filed pursuant to paragraph (1) of section IF until such
time as the seller under a purchased power contract with a price
determined to be above-market has commenced good faith efforts
in accordance with the standard for good faith set forth in para-
graph (2)(i) of this subsection. The department is hereby autho-
rized to approve the recovery of such costs associated with such
contract buydowns or buyouts. At least every 30 days, said
companies shall report the status of such renegotiations to the
department.
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1202
1203
1204
1205
1206
1207
1208
1209
1210
1211
1212 (3) An electric company which fails to commence and com-

plete the divestiture of its non-nuclear generation assets shall not
be eligible to benefit from the securitization provisions and the

1213
1214



911997] SENATE No. 2025

issuance of electric rate reduction bonds pursuant to section IH,
subject to determination by the department. An electric company,
which chooses under section 1A not to divest all of its non-
nuclear generation facilities shall subject its nuclear and non-
nuclear generation facilities and purchased power contracts to a
valuation pursuant to said section 1A under which the department
shall determine the market value of such generation facilities and
contracts. The department shall require a reconciliation of pro-
jected transition costs to actual transition costs by March 1,2000,
and for every 18 months thereafter through March 1, 2008, or the
termination date of any transition charge allowed to be assessed
pursuant to subsection(e).

1215
1216
1217
1218
1219
1220
1221
1222
1223
1224
1225
1226
1227 (4) Securitization shall not be made available pursuant to

section 1H unless the electric company proves to the satisfaction
of the department the following: (i) it has fully mitigated, as
defined in section 1, the related transition costs, including but not
limited to, as applicable, divestiture of its non-nuclear generation
facilities pursuant to section IA, renegotiation of existing power
purchase contracts, and the valuation of assets of the company
unrelated to the provision of transmission services or distribution
service at regulated rates, including, but not limited to, rights-of-
way, property, fiber optic cables, and intangible assets when the
costs associated with the acquisition of those assets have been
reflected in the company’s rates for regulated service; (ii) savings
to ratepayers will result from securitization; (iii) all such savings
derived from securitization shall inure to the benefit of ratepayers;
(iv) except to the extent that such matters are provided for in col-
lective bargaining agreements or asset purchase agreements nego-
tiated prior to this act, or amendments to such previously
negotiated asset purchase agreements, it has obtained written
commitments that purchasers of divested operations will offer
employment to the impacted employees who were employed in
non-managerial positions to provide services for the divested
operations at any time during the three-month period prior to the
divestiture, at levels of wages and overall compensation no lower
than the employees’ prior levels; and (v) the electric company
demonstrates that it has established, with the approval of the
department, an order of preference for use of bond proceeds such
that transition costs having the greatest impact on customer rates
will be the first to be reduced by those proceeds.
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(e) The department is hereby authorized and directed to allow
any approved transition costs to be recovered from ratepayers
through a non-bypassable transition charge collected by the distri-
bution company providing transmission or distribution service to
such ratepayers. For each electric company submitting requests to
the department for the recovery of transition costs, the department
shall impose a cap upon the level of the transition charge, which
shall remain in effect until altered upon action by the department;
provided, however, that in no instance shall such charge be
adjusted to reflect inflation. Any transition charge collected shall
be used for the specific purposes of paying for transition costs as
identified pursuant to the provisions of subsection (b) of this
section. Amortization of transition cost recovery may be acceler-
ated relative to recovery of such costs assumed in current rates,
but in no case shall such amortization result in an increase in rates
for any class of customer of an electric company over rates in
effect as of December 31, 1997, for that company. The department
shall, on a case by case basis, determine the date upon which there
shall be no allowance for transition cost recovery in any rate
charged by any transmission or distribution company.

1255
1256
1257
1258
1259
1260
1261
1262
1263
1264
1265
1266
1267
1268
1269
1270
1271
1272
1273
1274
1275 (f) The department shall, in writing, notify the joint com-

mittee on government regulations of the general court within one
business day upon the approval and initiation of a transition
charge to any electric company pursuant to the provisions of this
section. Subsequent to such notification, said committee may con-
duct a public hearing or hearings on such a determination for the
purpose of updating the general court on the methodology used by
the department to determine allowable transition cost recovery
and the results of mitigation measures agreed to by electric com-
panies to lower their transition costs.

1276
1277
1278
1279
1280
1281
1282
1283
1284
1285 (g) Effective as of March 1, 1998, a customer that reduces

purchases of electricity through the operation of, or purchases
from, on-site generation or cogeneration equipment, shall not be
subject to an exit charge if (i) such customer provided less than or
equal to 5 per cent of the annual gross revenues collected by its
previous service provider in the year prior to the customer leaving
the system after the retail date established in this bill; provided,
however, that in the event that two or more customers who at any
time within a 36 month time period, leave such system, after the
retail access date established in this bill, and represent together
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the aggregate of greater than or equal to more than 6 per cent of
the annual gross revenues collected by such previous service
provider in the year prior to the initial exit from the system, all
such customers shall be subject to an exit charge based upon that
portion of the annual gross revenues which is over the 6 per cent
limit; and provided, further, that such fee shall be prorated
amongst such customers who have left or are leaving on the
system based upon the proportion of annual gross revenues each
customer represented within the total amount of gross revenues
being subtracted from the service provider’s system; or (ii) the
customer reduces purchases through the operation of, or purchases
from, on site renewable energy technologies, fuel cells, or cogen-
eration equipment with a combined heat and power system effi-
ciency of at least 50 per cent, based upon the higher heating value
of the fuel used in the system; or (iii) the customer reduces pur-
chases through the operation of, or purchases from, an on site gen-
eration or cogeneration facility of 60 kilowatts or less which is
eligible for net metering; and (iv) if the utility and the department
have received at least a six months notice of the customer’s plans
to install onsite cogeneration equipment, renewable energy tech-
nologies, fuel cells, or to purchase electricity through cogenera-
tion equipment. The department and the utility shall not require
more than six months notice of the customer’s plans to install said
equipment. Any such exit charge shall be payable to the cus-
tomer’s distribution company for the benefit of other customers.
Such exit charge may be equal to but no greater thap the expected
value of the access charge payments the customer would have
paid out but for the operation of such equipment and shall be
determined by the department based upon federal and state law,
any applicable judicial determinations, and criteria promulgated
by the department through rules and regulations. Notwithstanding
clauses (i) to (iv), inclusive, if the total kilowatt hour usage in any
service territory falls below usage levels following the installation
of such on-site generation or cogeneration equipment, and the
department determines that the aggregate reduction in future pur-
chases of electricity and transition charge payments resulting from
customers’ installing such equipment will have a significant
adverse impact on electric bill to be paid by other customers in
said distribution company’s territory during the remaining period
of transition cost recovery, then the department may order that an
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exit charge shall be paid on such terms as determined by the
department based upon criteria promulgated herein and through
rules and regulations. The department shall issue a report on July
1, 1999 and every year thereafter, for the period of transition cost

recovery, relative to degree of impact on the aggregate reduction
of electricity and impact on transition charges due to implementa-
tion or use of cogeneration systems, fuel cell and renewable
energy technologies.

1335
1336
1337
1338
1339
1340
1341
1342

(h) If an electric company or distribution company challenges
through the administrative or judicial process a determination of
the department relative to an amount or particular component of
transition costs allowed or disallowed to be recovered pursuant to
the provisions of this section, or if an electric company or distrib-
ution company challenges through the administrative or judicial
process the manner or mechanism the department utilizes to deter-
mine an amount or particular of such transition costs, such chal-
lenge shall not prevent the department from implementing any
provision of chapter 25, 25A, or 164 as it relates to said electric
company or distribution company or any other electric company
or distribution company not involved in the dispute. During the
period of time such challenge is in effect until a resolution of such
is attained, said electric company or distribution company shall
continue to collect any and all monies so authorized to be col-
lected and maintain the amount under dispute in an escrow
account. Once a resolution of such challenge is attained, the
department shall, if necessary, make any adjustment upwards or
downwards to any charge such electric company or distribution
company is allowed to collect pursuant to section IH, and such
electric company or distribution company shall dispose of such
monies in said escrow account accordingly.
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1344
1345
1346
1347
1348
1349
1350
1351
1352
1353
1354
1355
1356
1357
1358
1359
1360
1361
1362
1363
1364
1365 (i) The department is hereby authorized and directed to pro-

mulgate rules and regulations to carry out the provisions of this
section.

1366
1367
1368 Section IH. (a) The following words as used in this section

shall, unless the context otherwise requires, have the following
meanings:

1369
1370
1371 “Agency”, the Massachusetts Industrial Finance Agency,

established pursuant to section 31 of chapter 23A.1372
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“Authority”, the Massachusetts Health and Educational
Facilities Authority, established pursuant to chapter 614 of the
acts of 1968.

1373
1374
1375

“Department”, the department of telecommunications and
energy.

1376
1377

“Electric company”, an electric company as defined in section 11378
“Electric rate reduction bonds”, bonds, notes, certificates of

participation or beneficial interest, or other evidences of indebted-
ness or ownership, issued pursuant to an executed indenture,
financing document, or other agreement of the financing entity,
secured by or payable from transition property, the proceeds of
which are used to provide, recover, finance, or refinance transition
costs or to acquire transition property and that are secured by or
payable from transition property.

1379
1380
1381
1382
1383
1384
1385
1386
1387 “Financing entity”, (i) the Massachusetts Industrial Finance

Agency and the Massachusetts Health and Educational Facilities
Authority acting jointly pursuant to a mutual agreement, (ii) any
special purpose trust, or (iii) any financing entity which is autho-
rized by the department pursuant to a financing order to issue
electric rate reduction bonds or acquire transition property in
accordance with the provisions of this section.

1388
1389
1390
1391
1392
1393
1394 “Financing order”, an order of the department adopted in accor-

dance with this section approving a plan, which shall include,
without limitation, a procedure to review and approve periodic
adjustments to transition charges to include recovery of principal
and interest and the costs of issuing, servicing, and retiring elec-
tric rate reduction bonds contemplated by the financing order.

1395
1396
1397
1398
1399
1400 “Reimbursable transition costs amounts”, the total amount

authorized by the department in a financing order to be collected
through the transition charge, as defined pursuant to section 1 of
this chapter, and allocated to an electric company in accordance
with a financing order.

1401
1402
1403
1404
1405 “Special purpose trust”, any trust, partnership, limited partner-

ship, association, corporation, nonprofit corporation, limited lia-
bility company, or other entity established and authorized by the
agency and the authority to acquire transition property or to issue
rate reduction bonds, or both, subject to approvals by the agency
and the authority and the powers of the agency and the authority

1406
1407
1408
1409
1410
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as provided by the agency and the authority in their resolutions
authorizing the entities to issue rate reduction bonds.

1411
1412

“Transition costs”, the costs determined pursuant to section 1G
which remain after accounting for maximum possible mitigation,
subject to determination by the department.

1413
1414
1415

“Transition charge”, the charge to the customers which pro-
vides the mechanism for the recovery of an electric company’s
transition costs.

1416
1417
1418

“Transition property”, the property right created pursuant
to this section, including, without limitation, the right, title,
and interest of an electric company or a financing entity to all
revenues, collections, claims, payments, money, or proceeds of or
arising from or constituting reimbursable transition costs amounts
which are the subject of a financing order, including those non-
bypassable rates and other charges that are authorized by the
department in the financing order to recover transition costs and
the costs of providing, recovering, financing, or refinancing the
transition costs, including the costs of issuing, servicing, and
retiring electric rate reduction bonds.

1419
1420
1421
1422
1423
1424
1425
1426
1427
1428
1429

(b)(1) The department may issue financing orders in accor-
dance with this section to facilitate the provision, recovery,
financing, or refinancing of transition costs. A financing order
shall specify that amounts collected from a customer shall be
allocated first to current and past due transition charges and then
other charges and that, upon the issuance of electric rate reduction
bonds, transition charges collected shall be allocated first to tran-
sition property and second to transition charges, if any, that are
not subject to a financing order.

1430
1431
1432
1433
1434
1435
1436
1437
1438
1439 (2) An electric company may, by January 1, 1999, and from

time to time thereafter as established by the department, file with
the department an application that provides that its transition costs
may be recovered through reimbursable transition costs amounts,
which would therefore constitute transition property under this
section. An electric company may, upon the department’s written
determination of substantial and documentable relative rate reduc-
tion, utilize a financing entity other than the state-designated
financing entity or special purpose trust. The department shall
promulgate rules and regulations establishing the form and
content of said applications and establishing the procedure to be
utilized for the filing and approval of said applications. The
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department may view such applications in separate proceedings or
in an order instituting investigation or order instituting rule
making, or both. The electric company shall in its application
specify that its customers would benefit from reduced electricity
rates through the issuance of electric rate reduction bonds. The
department shall determine reimbursable transition costs amounts
recoverable in one or more financing orders if the department
determines, as part of its findings in connection with the financing
order, that the designation of the reimbursable transition costs
amounts and the issuance of electric rate reduction bonds by the
financing entity in connection with some or all of the reim-
bursable transition costs amounts would reduce rates that an elec-

1451
1452
1453
1454
1455
1456
1457
1458
1459
1460
1461
1462

tric company’s customers would have paid if the financing order
were not adopted, and that such rates will be reduced in aggregate
amounts equal to savings realized by the electric company with
respect to the financing order; provided, however, that said bonds
may qualify for tax-exempt status to the full extent of state and
federal law; provided further, that the department shall consult
with the financing entity in making its determinations concerning
electric rate reduction bonds; and provided, further, that the elec-
tric company has complied with the applicable transition cost mit-
igation measure, pursuant to subsection (d) of section IG. The
transition charge and its payment as provided in the financing
order shall be binding on all current and future distribution com-
panies and users of such distribution system until the bonds are
paid in full by the financing entity. A financing ordqr shall expire
after two years if no rate reduction bonds have been issued pur-
suant thereto.

1463
1464
1465
1466
1467
1468
1469
1470
1471
1472
1473
1474
1475
1476
1477
1478
1479 (3) Notwithstanding any other general or special law, rule, or

regulation to the contrary, except as otherwise provided in this
section with respect to transition property which has been made
the basis for the issuance of electric rate reduction bonds, the
financing orders and the reimbursable transition costs amounts
shall be irrevocable, and the department shall not have authority,
either by rescinding, altering, or amending the financing order or
otherwise, to revalue or revise for ratemaking purposes the transi-
tion costs, determine that the reimbursable transition costs
amounts or transition charges are unjust or unreasonable, or in any
way reduce or impair the value of transition property either

1480
1481
1482
1483
1484
1485
1486
1487
1488
1489
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directly or indirectly by taking reimbursable transition costs
amounts into account when setting other rates for the electric
company, nor shall the amount of revenues arising with respect
thereto be subject to reduction, impairment, postponement, or ter-
mination. Except as otherwise provided in this paragraph, the
commonwealth does hereby pledge and agree with the owners of
transition property and holders of electric rate reduction bonds
that the commonwealth shall not (i) alter the provisions of this
chapter which make the transition charges imposed by the
financing order irrevocable and binding or (ii) limit or alter the
reimbursable transition costs amounts, transition property,
financing orders, and all rights thereunder until the electric rate
reduction bonds, together with the interest thereon, are fully met
and discharged. The financing entity as agent for the common-
wealth is hereby authorized to include this pledge and undertaking
for the commonwealth in these electric rate reduction bonds.

1490
1491
1492
1493
1494
1495
1496
1497
1498
1499
1500
1501
1502
1503
1504
1505

(4)(i) Financing orders issued pursuant to the provisions of
this section shall not constitute a debt or liability of the common-
wealth or of any political subdivision thereof, other than the
financing entity, and shall not constitute a pledge of the full faith
and credit of the commonwealth or any of its political subdivi-
sions, other than the financing entity, but shall be payable solely
from the funds provided therefor pursuant to the provisions of this
section. All the bonds shall contain on the face thereof the
following statement: Neither the full faith and credit nor the
taxing power of the commonwealth of Massachusetts is pledged to
the payment of the principal of, or interest on, this bond.

1506
1507
1508
1509
1510
1511
1512
1513
1514
1515
1516
1517 (ii) The issuance of electric rate reduction bonds pursuant to

the provisions of this section shall not obligate the common-
wealth, or any political subdivision thereof, to levy or to pledge
any form of taxation therefor or to make any appropriation for
their payment.

1518
1519
1520
1521

(iii) The exercise of the powers granted by this section shall
be in all respects for the benefit of the people of the common-
wealth, for the increase of their commerce and prosperity, and for
the improvement of their health and living conditions. As the
exercise of such powers shall constitute the performance of essen-
tial governmental functions, the financing entity shall not be
required to pay any taxes or assessments upon the property

1522
1523
1524
1525
1526
1527
1528
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acquired or used by the financing entity pursuant to the provisions
of this section or upon the income therefrom. The bonds or other
instruments issued pursuant to the provisions of this section, their
transfer and the income therefrom, including any profit made on
the sale thereof, shall at all times be free from taxation within the
commonwealth.

1529
1530
1531
1532
1533
1534

(iv) Any electric rate reduction bonds or other instruments
issued by the financing entity shall be used to pay for mitigated
transition costs related to subsection (b) of section 1G .

1535
1536
1537

(v) Electric rate reduction bonds and other instruments so
approved and issued by a financing entity pursuant to the provi-
sions of this section are hereby made securities in which all public
officers and public bodies of the commonwealth and its political
subdivisions, all insurance companies, and savings banks, cooper-
ative banks and trust companies in their banking departments and
within the limits set by section 14 of chapter 167E, banking asso-
ciations, investment companies, executors, trustees, and other
fiduciaries, and all other persons whatsoever who are now or may
hereafter be authorized to invest in bonds or other obligations of a
similar nature, may properly and legally invest funds, including
capital in their control or belonging to them, and such bonds are
hereby made obligations which may properly and legally be made
eligible for the investment of savings deposits and the income
thereof in the manner provided by section 158 of chapter 167.
Such bonds are hereby made securities which may properly and
legally be deposited with and received by any state or municipal
officer or any agency or political subdivision of the common-
wealth for any purpose for which the deposit of bonds or other
obligations of the commonwealth is now or may hereafter be
authorized by law.

1538
1539
1540
1541
1542
1543
1544
1545
1546
1547
1548
1549
1550
1551
1552
1553
1554
1555
1556
1557
1558
1559 (vi) The repayment of terms of any electric rate reduction

bonds issued for the purpose of paying for transition costs related
to clause (iv) of paragraph 1 of subsection (b) of section 1G shall,
subject to the department’s approval, extend for not more than fif-
teen years; provided, that in the event the department determines
that a longer repayment period would inure to the benefit of resi-
dential ratepayers, the department shall approve any securitization
plan that maximizes rate affordability to such ratepayers.

1560
1561
1562
1563
1564
1565
1566
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(5) The department shall establish procedures for the expedi-
tious processing of applications for financing orders, including the
approval or disapproval thereof within 120 days of the electric
company filing; provided, however, that an electric company shall
file a new application with the department within 45 days of any
such disapproval, if so ordered by the department. A financing
order shall also include a procedure whereby the department shall
periodically review the rate of transition charges authorized
therein on each anniversary of the date of such order and at such
additional intervals as may be provided for in such order, and shall
approve adjustments, if required, within 60 days of each such
anniversary and of each such additional interval date, such rate of
transition charges if and to the extent necessary to ensure the
timely recovery of revenues sufficient to provide for the payment
of all principal, interest, premium, if any, and other charges in
respect of the electric rate reduction bonds approved by the
department pursuant to such financing order.

1567
1568
1569
1570
1571
1572
1573
1574
1575
1576
1577
1578
1579
1580
1581
1582
1583

(6) Reimbursable transition costs amounts shall constitute
transition property when, and to the extent that, a financing order
authorizing the reimbursable transition costs amounts have
become effective in accordance with the provisions of this section.
The transition property shall thereafter continuously exist as prop-
erty for all purposes with all of the rights and privileges of this
section for the period and to the extent provided in the financing
order, but in any event until the electric rate reduction bonds are
paid in full, including all principal, interest, premium, costs, and
arrearages thereon. Prior to its sale or other transfer by the electric
company pursuant to this section, transition property shall be a
vested contract right of the electric company, notwithstanding any
contrary treatment thereof for accounting, tax, or other purpose.

1584
1585
1586
1587
1588
1589
1590
1591
1592
1593
1594
1595
1596
1597 (7) Any unanticipated transition changes that are generated in

excess of the amounts necessary to pay principal, premium, if any,
interest, and expenses of the issuance of the electric rate reduction
bonds shall be remitted to the financing entity to be held or dis-
tributed in accordance with the financing order and, provided that
all reserve funds are fully funded, may be used to benefit cus-
tomers if this would not result in a recharacterization of the tax,
accounting, and other intended characteristics of the financing,
including, but not limited to, the following intended characteris-

1598
1599
1600
1601
1602
1603
1604
1605
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tics: (i) avoiding the recognition of debt on the electric company’s
balance sheet for financial accounting and regulatory purposes;
(ii) treating the electric rate reduction bonds as debt of the electric
company or its affiliates for federal income tax purposes;
(iii) treating the transfer of the transition property by the electric
company as a true sale for bankruptcy purposes; and
(iv) avoiding any adverse impact of the financing on the electric
company’s credit rating.

1606
1607
1608
1609
1610
1611
1612
1613

(8) In no event shall any financing order (i) authorize or
require the customers of an electric company other than the elec-
tric company applying for such financing order and its successors
to pay any transition charges or other amounts with respect to the
transactions authorized by, such financing order; or (ii) authorize,
permit, or require that any amounts arising from the transactions
authorized by such financing order be used to subsidize or benefit
an electric company or the customers thereof other than the elec-
tric company and the affiliates thereof applying for such financing
order and its affiliates’ customers. A financing order shall require
that transition changes be paid over to the financing entity
within one calendar month of collection.

1614
1615
1616
1617
1618
1619
1620
1621
1622
1623
1624
1625

(c)(1) The financing entity may issue electric rate reduction
bonds approved by the department in the pertinent financing
orders. Electric rate reduction bonds shall be nonrecourse to the
credit of it or any assets of the electric company, other than the
transition property as specified in the pertinent financing order.

1626
1627
1628
1629
1630
1631 (2) Electric companies may sell or assign all or portions of

their interest in transition property to an affiliate. Electric compa-
nies or their affiliates may sell or assign their interests to one or
more financing entities that make that property the basis for
issuance of electric rate reduction bonds to the extent approved in
the pertinent financing orders. Electric companies, their affiliates,
or financing entities may pledge transition property as collateral
for electric rate reduction bonds to the extent approved in the
pertinent financing orders providing for a security interest in the
transition property, in the manner as set forth in subsection (d).
In addition, transition property may be sold or assigned by either
(i) the financing entity or a trustee for the holders of electric rate
reduction bonds in connection with the exercise of remedies upon

1632
1633
1634
1635
1636
1637
1638
1639
1640
1641
1642
1643
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a default, or (ii) any person acquiring the transition property after
a sale or assignment pursuant to this subsection.

1644
1645

(3) To the extent that any interest in transition property is so
sold or assigned, or is so pledged as collateral, the department
shall require, pursuant to the policing and regulatory power of the
commonwealth, the electric company and any successor or any
other entity acting as an electric company within the service terri-
tory to contract with the financing entity that it will continue to
operate its system to provide service to its customers, will collect
amounts in respect of the reimbursable transition costs amounts
for the benefit and account of the financing entity, and will
account for and remit these amounts to or for the account of the
financing entity. Contracting with the financing entity in accor-
dance with such authorization shall not impair or negate the char-
acterization of the sale, assignment, or pledge as an absolute
transfer, a true sale, or security interest, as applicable.

1646
1647
1648
1649
1650
1651
1652
1653
1654
1655
1656
1657
1658
1659

(4) Notwithstanding any general or special law, rule, or regu-
lation to the contrary, any provision under this section or a
financing order requiring the department take action with respect
to the subject matter of a financing order shall be binding upon
the department, as it may be constituted from time to time, and
any successor agency exercising functions similar to the depart-
ment and the department shall have no authority to rescind, alter,
or amend that requirement in a financing order.

1660
1661
1662
1663
1664
1665
1666
1667

(d)(1) A security interest in transition property is valid and
enforceable against the pledgor and third parties, subject to the
rights of any third parties holding security interests in the transi-
tion property perfected in the manner described in this subsection,
and attaches when all of the following have taken place: (i) the
department has issued the financing order authorizing the bond-
able reimbursable transition costs amounts included in the transi-
tion property; (ii) value has been given by the pledgees of the
transition property; and (iii) the pledgor has signed a security
agreement covering the transition property.

1668
1669
1670
1671
1672
1673
1674
1675
1676
1677

(2) A valid and enforceable security interest in transition
property shall be perfected when it has attached and when a
financing statement has been filed in accordance with article 9 of
chapter 106 naming the pledgor of the transition property as
“debtor” and identifying the transition property. Any description

1678
1679
1680
1681
1682
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of the transition property shall be sufficient if it refers to the
financing order creating the transition property. A copy of the
financing statement shall be filed with the department by the elec-
tric company which is the pledgor or transferor of the transition
property, and the department may require the electric company to
make other filings with respect to the security interest in accor-
dance with procedures it may establish; provided, however, that
the filings shall not affect the perfection of the security interest.

1683
1684
1685
1686
1687
1688
1689
1690

(3) A perfected security interest in transition property shall be
a continuously perfected security interest in all revenues and pro-
ceeds arising with respect thereto, whether or not the revenues or
proceeds have accrued. Conflicting security interests shall rank
according to priority in time of perfection. Transition property
shall constitute property for all purposes, including for contracts
securing electric rate reduction bonds, whether or not the revenues
and proceeds arising with respect thereto have accrued.

1691
1692
1693
1694
1695
1696
1697
1698
1699 (4) Subject to the terms of the security agreement covering

the transition property and the rights of any third parties holding
security interests in the transition property perfected in the
manner described in this subsection, the validity and relative pri-
ority of a security interest created pursuant to this subsection shall
not be defeated or adversely affected by the commingling of rev-
enues arising with respect to the transition property with other
funds of the electric company that is the pledge or transferor of
the transition property. Subject to the terms of the security agree-
ment, the pledgees of the transition property shall have a perfected
security interest in all cash and deposit accounts of the electric
company in which revenues arising with respect to the transition
property have been commingled with other funds, but the per-
fected security interest shall be limited to an amount not greater
than the amount of the revenues with respect to the transition
property received by the electric company within 12 months
before either (i) any default under the security agreement, or
(ii) the institution of insolvency proceedings by or against the
electric company, less payments from the revenues to the pledgees
during that 12-month period.

1700
1701
1702
1703
1704
1705
1706
1707
1708
1709
1710
1711
1712
1713
1714
1715
1716
1717
1718
1719 (5) If an event of default occurs under the security agreement

covering the transition property, the pledgees of the transition
property, subject to the terms of the security agreement, shall have

1720
1721
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all rights and remedies of a secured party upon default pursuant to
article 9 of chapter 106 and such other rights and remedies as may
be provided in the financing order, and shall be entitled to fore-
close or otherwise enforce their security interest in the transition
property, subject to the rights of any third parties holding prior
security interests in the transition property perfected in the manner
provided in this section. In addition, the department may require,
in the financing order creating the transition property, that, in the
event of default by the electric company in payment of revenues
arising with respect to the transition property, the commission and
any successor thereto, upon the application by the pledgees or
transferees, including transferees under subsection (f), of the tran-
sition property, and without limiting any other remedies available
to the pledgees or transferees by reason of the default, shall order
the sequestration and payment to the pledgees or transferees of
revenues arising with respect to the transition property. Any order
shall remain in full force and effect notwithstanding any bank-
ruptcy, reorganization, or other insolvency proceedings with
respect to the debtor, pledgor, or transferor of the transition
property. Any surplus in excess of amounts necessary to pay prin-
cipal, premium, if any, interest, costs, and arrearages on the elec-
tric rate reduction bonds, and other costs arising under the security
agreement, shall be remitted to the debtor or to the pledgor or
transferor.

1722
1723
1724
1725
1726
1727
1728
1729
1730
1731
1732
1733
1734
1735
1736
1737
1738
1739
1740
1741
1742
1743
1744
1745
1746 (6) The state secretary shall establish and maintain a separate

system of records to reflect the date and time of receipt of all
filings made under this subsection (d) to perfect security interests
in transition property and to effect the transfer to an assignee of
any interest in a financing order.

1747
1748
1749
1750
1751 (e) Unless otherwise ordered by the department with respect

to any series of electric rate reduction bonds on or prior to the
issuance of the series, there shall exist a statutory lien as provided
in this subsection. Upon the effective date of the financing order,
there shall exist a first priority lien on all transition property then
existing or thereafter arising pursuant to the terms of the financing
order. This lien shall arise by operation of this subsection auto-
matically without any action on the part of the electric company,
any affiliate thereof, the financing entity, or any other person. This
lien shall secure all obligations, then existing or subsequently

1752
1753
1754
1755
1756
1757
1758
1759
1760



1051997] SENATE No. 2025

arising, to the holders of the electric rate reduction bonds issued
pursuant to the financing order, the trustee or representative for
the holders, and any other entity specified in the financing order.
The persons for whose benefit this lien is established shall, upon
the occurrence of any defaults specified in the financing order,
have all rights and remedies of a secured party upon default pur-
suant to article 9 of chapter 106, and shall be entitled to foreclose
or otherwise enforce this statutory lien in the transition property.
This lien shall attach to the transition property regardless of whom
shall own, or shall subsequently be determined to own, the transi-
tion property, including any electric company, any affiliate
thereof, the financing entity, or any other person. This lien shall
be valid, perfected, and enforceable against the owner of the tran-
sition property and all third parties upon the effectiveness of the
financing order without any further public notice; provided, how-
ever, that any person may, but shall not be required to, file a
financing statement in accordance with subsection (d). Financing
statements so filed may be “protective filings” and shall not be
evidence of the ownership of the transition property.

1761
1762
1763
1764
1765
1766
1767
1768
1769
1770
1771
1772
1773
1774
1775
1776
1777
1778
1779

A perfected statutory lien in transition property shall be a con-
tinuously perfected lien in all revenues and proceeds arising with
respect thereto, whether or not the revenues or proceeds have
accrued. Conflicting liens shall rank according to priority in time
of perfection. Transition property shall constitute property for all
purposes, including for contracts securing rate reduction bonds,
whether or not the revenues and proceeds arising with respect
thereto have accrued.

1780
1781
1782
1783
1784
1785
1786
1787
1788 In addition, the department may require, in the financing order

creating the transition property, that, in the event of default by the
electric company in payment of revenues arising with respect to
transition property, the department and any successor thereto,
upon the application by the beneficiaries of the statutory lien, and
without limiting any other remedies available to the beneficiaries
by reason of the default, shall order the sequestration and payment
to the beneficiaries of revenues arising with respect to the transi-
tion property. Any order shall remain in full force and effect
notwithstanding any bankruptcy, reorganization, or other insol-
vency proceedings with respect to the debtor, pledgor, or trans-
feror of the transition property. Any surplus in excess of amounts
necessary to pay principal, premium, if any, interest, costs, and
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arrearages on the electric rate reduction bonds, and other costs
arising in connection with the documents governing the electric
rate reduction bonds, shall be remitted to the debtor or to the
pledgor or transferor.

1801
1802
1803
1804

(f)(1) A transfer of transition property by an electric company
to an affiliate or to a financing entity, or by an affiliate of an elec-
tric company or a financing entity to another financing entity,
which the parties have in the governing documentation expressly
stated to be a sale or other absolute transfer, in a transaction
approved in a financing order, shall be treated as an absolute
transfer of all of the transferor’s right, title, and interest, as in a
true sale, and not as a pledge or other financing, of the transition
property, other than for federal and state income purposes.
Granting to holders of electric rate reduction bonds a preferred
right to revenues of the electric company, or the provision by the
company of other credit enhancement with respect to electric rate
reduction bonds, shall not impair or negate the characterization of
any transfer as a true sale, other than for federal and state income
purposes.

1805
1806
1807
1808
1809 c1810
1811
1812
1813
1814
1815
1816
1817
1818
1819 f
1820 (2) A transfer of transition property shall be deemed perfected

as against third persons when both of the following have taken
place: (i) the department has issued the financing order autho-
rizing the fixed transition amounts included in the transition
property; and (ii) an assignment of the transition property in
writing has been executed and delivered to the transferee.

1821
1822
1823
1824
1825
1826 (3) As between bona fide assignees of the same right for value

without notice, the assignee first filing a financing statement in
accordance with article 9 of chapter 106 naming the assignor of
the transition property as debtor and identifying the transition
property has priority. Any description of the transition property
shall be sufficient if it refers to the financing order creating the
transition property. A copy of the financing statement shall be
filed by the assignee with the department. The department may
require the assignor or the assignee to make other filings with
respect to the transfer in accordance with procedures it may estab-
lish, but these filings shall not affect the perfection of the transfer.

1827
1828
1829

I1830
1831
1832
1833
1834
1835
1836
1837 (g) Any successor to the electric company, whether pursuant

to any bankruptcy, reorganization, or other insolvency proceeding,
or pursuant to any merger, sale, or transfer, by operation of law, or
otherwise, shall perform and satisfy all obligations of the electric

1838
1839
1840
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1841 company pursuant to this section in the same manner and to the
1842 same extent as the electric company, including, but not limited to,
1843 collecting and paying to the holders of electric rate reduction
1844 bonds or their representatives or the financing entity, revenues
1845 arising with respect to the transition property sold to the financing
1846 entity or pledged to secure electric rate reduction bonds. This
1847 requirement that a successor electric company perform the obliga-
-1848 tions of its predecessor is made pursuant to the commonwealth’s
1849 policing and regulatory authority.

1 SECTION 187. Section 2 of said chapter 164, as so appearing,
2 is hereby amended by striking out, in line 14, the word
3 “producer;” and inserting in place thereof the following words:—
4 producer other than persons, firms, associations, and private
5 corporations expressly excluded from the definition of “electric
6 company” in section 1 of this chapter.

1 SECTION 188. Said section 2 of said chapter 164, as so
2 appearing, is hereby further amended by adding the following
3 sentence:— Electric companies, which engage in generation and
4 which are not part of a vertically integrated electric company or
5 do not have a distribution affiliate in the commonwealth, shall be
6 exempt from the provisions of sections 3 to 33, inclusive, and
7 section 93.

1 SECTION 190. Said chapter 164 is hereby further amended
2 by inserting after section 47, as so appearing, the following four
3 sections:—
4 Section 47A. (a) Any municipal lighting plant established
5 pursuant to the provisions of this chapter or special law shall be
6 exempt from the requirements to allow competitive choice of
7 generation supply, unless and until such lighting plant is dissolved
8 pursuant to existing statutory procedures.
9 (b) A municipal lighting plant established pursuant to the pro-

-10 visions of this chapter or special law may prohibit retail sales by
11 suppliers to customers within the service territory of said lighting
12 plant; provided, however, that a municipal lighting plant may
13 supply generation service outside its own service territory for
14 retail purposes only if outside suppliers may provide generation
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service within the service territory of said municipal lighting plant
by mutual agreement with said lighting plant. Such agreement,
upon execution, shall be submitted to the department and shall
detail the manner in which any such supplier shall conduct busi-
ness within the service territory of said lighting plant.

15
16
17
18
19

(c) A municipal lighting plant may sell electricity at whole-
sale, for resale, to aggregators, and shall not, in doing so, be
deemed to be supplying generation services outside its own
service territory for the purposes of subsection (b).

20
21
22

23
(d) A municipal lighting plant may sell electricity at retail, by

mutual agreement or by order of the department as provided pur-
suant to section 47 or section 60, in the service territory of an
adjoining electric company or a municipal lighting plant, and such
sale shall not be deemed to be supplying generation service
outside its own service territory for the purposes of subsection (b).
Such mutual agreement shall be between the municipal lighting
plant selling such electricity at retail and the adjoining electric
company or other municipal lighting plant.

24
25
26
27
28
29
30
31
32
33 (e) No municipality, private corporation, or other entity

selling or distributing electricity shall use existing lines or extend
its lines except by mutual agreement with a municipal lighting
plant or by order of the department as provided pursuant to
section 47 or section 60 in order to distribute or sell electricity to
customers presently served by such municipal lighting plant.

34
35
36
37
38
39 (f) If a municipal lighting plant has not allowed retail cus-

tomers served by it competitive choice of generation supply by
March I, 2003, the governing body for each city or town with
such municipal lighting plant shall conduct a study, which shall
include the holding of public hearings, and may make recommen-
dations which may include, but shall not be limited to, conducting
a referendum relative to competitive choice of generation supply
for the customers of such municipal lighting plant.

40
41
42
43
44
45
46
47 Section 478. Any municipality acting by and through its

municipal light board may construct, purchase, operate, own.
lease, rent, maintain, dispose of, share costs of, or otherwise have
the right to the use, or portions thereof, of subtransmission, trans-
mission, distribution, and generation facilities and equipment
located outside of the municipality’s limits. All such subtransmis-
sion, transmission, distribution, and generation facilities and

48
49
50
51
52
53
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equipment, or portions thereof, referred to in this section so con-
structed, purchased, owned, leased, rented, operated, maintained,
or otherwise having the right to be used by any municipality shall
hereafter be considered “plant” under the provisions of sec-
tions 34, 40, and 57 of this chapter. Any municipality acting by
and through its municipal light board is hereby authorized to pay
for the construction, purchase, lease, rent, or the right to use, or
portions thereof, of the subtransmission, transmission, distribu-
tion, and generation facilities and equipment referred to in this
section from those amounts accumulated for depreciation.

54
55
56
57
58
59
60
61
62
63

Section 47C. (a) Any municipal lighting plant created in a
manner provided for in this chapter shall be allowed to form coop-
erative public corporations for the purpose of furnishing efficient,
low cost, and reliable electric power and energy-related services
as provided in this section.

64
65
66
67
68

(b) A municipal lighting plant cooperative established pur-
suant to the provisions of this section shall constitute a body
politic and corporate and is constituted a public instrumentality,
and the exercise of the powers conferred by this section shall be
deemed and held to be the performance of an essential public
function.

69
70
71
72
73
74

(c) Any number of municipal lighting plants may associate
themselves together and with other public corporations, estab-
lished under the laws of the commonwealth or any other state or
the federal government, as a municipal lighting plant cooperative,
with or without capital stock, for the transaction >of any lawful
business associated with the purchase, acquisition, distribution,
sale, resale, supply, and disposition of energy or energy-related
services to wholesale or retail customers, subject to federal and
state laws and regulations; provided, however, that no such coop-
erative organized pursuant to this section shall be associated or
create a partnership with the corporation established pursuant to
chapter 775 of the acts of 1975; and provided, further, that said
corporation established pursuant to said chapter 775 shall not be
allowed to participate in any activity or have an ownership share
in any cooperative formed pursuant to this section.

75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90 (d) A municipal lighting plant cooperative may be formed for

any purpose stated in subsection (c) which may lawfully be car-
ried out by any other corporation; provided, however, that a

91
92
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municipal lighting plant cooperative shall be organized and shall
conduct its business primarily for the mutual benefit of its mem-
bers as patrons of the cooperative. A municipal lighting plant
cooperative shall have all of the powers of a natural person,
including the power to participate with others in any partnership,
joint venture or other association, transaction, or arrangement of
any kind. In addition, each municipal lighting plant cooperative
shall have the following powers:

93
94
95
96
97
98
99

100
(i) to have perpetual succession by its corporate name unless a

limited period of duration is stated in the articles of incorporation;
101
102

(ii) to sue and be sued, complain, and defend its corporate103
104 name;

(iii) to have and use a corporate seal;105
106 (iv) to purchase, take, receive, lease, or otherwise acquire,

own, hold, improve, use, and deal in and with real or personal
property or any interest therein, wherever situated;

107
108
109 (v) to sell, convey, mortgage, pledge, lease, exchange,

transfer, or otherwise dispose of all or any part of its property and
assets;

110
11l

(vi) to purchase, take, receive, subscribe for, or otherwise
acquire, own, hold, vote, use, employ, sell, mortgage, lend,
pledge, or otherwise dispose of, use, and deal in and with shares
or other interest in, or obligations of, other domestic or foreign
corporations, associations, partnerships, or individuals, or direct
or indirect obligations of the United States or any other govern-
ment, state, territory, governmental district, or municipality, or
any instrumentality thereof;

112
113
114
115
116
117
118
119
120 (vii) to make contracts and incur liabilities, borrow money at

rates of interest the cooperative may determine, issue notes,
bonds, certificates of indebtedness, and other obligations, receive
funds from members and pay interest thereon, issue capital stock
and certificates representing equity interests in assets, allocate
earnings and losses at the times and in the manner the articles of
incorporation or bylaws or other contract specify, create book
credits, capital funds, and reserves, and secure obligations by
mortgage or pledge of any of its property, franchises, and income;

121
122
123
124
125
126
127
128
129 (viii) to lend money for corporate purposes, invest and rein-

vest funds, and take and hold real and personal property as secu-
rity for the payment of funds loaned or invested;

130
131
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(ix) to conduct business, carry on operations, have offices,
and exercise the powers granted by this subsection, within or
without this commonwealth;

132
133
134

(x) to elect or appoint officers and agents of the corporation,
define their duties, and fix their compensation;

135
136

(xi) to make and alter bylaws, not inconsistent with its articles
of incorporation or with the laws of this commonwealth, for the
administration and regulation of the affairs of the cooperative;

137
138
139

(xii) to make donations for the public welfare or for
charitable, scientific, or educational purposes;

140
141

(xiii) to pay pensions and establish pension plans, pension
trusts, profit-sharing plans, stock bonus plans, stock option plans,
and other incentive plans for any or all of its directors, officers,
and employees;

142
143
144
145

(xiv) to be a partner, member, associate, or manager of any
partnership, joint venture, trust, or other enterprise;

146
147

(xv) to cease corporate activities and surrender its corporate
franchise;

148
149

(xvi) to purchase, acquire, distribute, sell, resell, supply, and
dispose of energy in any form or other services;

150
151

(xvii) to purchase, acquire, distribute, sell, resell, supply, and
provide any energy or energy-related services to wholesale or
retail customers within or without the commonwealth;

152
153
154
155 (xviii) to have access on comparable terms to energy trans-

portation systems for delivery of energy to its members and other
customers;

156
157
158 (xix) to sell electricity to any consumer, including, but not

limited to, a consumer that receives electric distribution, transmis-
sion, or other services from an entity other than the municipal
light plant cooperative organized under subsection (a), other than
consumers served by municipal light plants which are not mem-
bers of a municipal light plant cooperative, that is selling such
electricity to such consumer; provided, that an entity providing
such distribution, transmission, or other services shall provide
non-discriminatory access and pricing for the use of its property
and services and shall otherwise facilitate such transactions;

159
160
161
162
163
164
165
166
167
168 (xx) to contract with natural persons, firms, corporations,

business trusts, partnerships, public and private agencies, non-
profit organizations and corporations, other cooperatives.

169
170
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t

and local municipalities to accomplish any purposes of the
cooperative;

171
172

(xxi) to have and exercise all powers necessary or convenient
to effect its purposes;

173
174

(xxii) to exercise and perform all or part of its power and
functions through one or more wholly-owned or partly-owned cor-
porations or other business entities; and

175
176
177

(xxiii) to exercise all other powers not inconsistent with
the Constitution of the Commonwealth or the United States
Constitution, which may be reasonably necessary or appropriate
for or incidental to the effectuation of its authorized purposes or to
the exercise of any of the foregoing powers, and generally to exer-
cise in connection with its property and affairs, and in connection
with property within its control, any and all powers which might
be exercised by a natural person or a private corporation in con-
nection with similar property and affairs.

178
179
180
181
182
183
184
185
186

(e) A municipal lighting plant cooperative organized pursuant
to this section shall be managed by a board of not less than three
directors. The directors shall be elected by and from the members
of the cooperative at such time, in such manner, and for such term
of office as the bylaws may prescribe and shall hold office during
the term for which they were elected and until their successors are
elected and qualified. Any vacancy occurring in the board of
directors, and any directorship to be filled by reason of an
increase in the number of directors, may be filled by the board of
directors unless the articles of incorporation or the bylaws provide
that a vacancy or directorship so created shall be filled in some
other manner. A director elected or appointed to fill a vacancy
shall be elected or appointed for the unexpired term of the prede-
cessor in office.

187
188
189
190
191
192
193
194
195
196
197
198
199
200
201 (0 Any municipal lighting plant cooperative organized pur-

suant to the provisions of this section may enact bylaws to govern
itself in the implementation of the provisions of this section which
are not inconsistent with the provisions of this section.

202
203
204
205 (g) The provisions of chapter 258 shall apply to the municipal

lighting plant cooperatives established under the provisions of this
section as if said municipal lighting plant cooperatives were
municipal lighting plants.

206
207
208

(h) The right of a member of a cooperative to vote may be
limited, enlarged, or denied to the extent specified in the articles

209
210
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of incorporation or bylaws. Unless so limited, enlarged, or denied,
each member shall be entitled to one vote on each matter sub-
mitted to a vote of members.

211
212
213

(i) A member of the board of directors or an officer of any
cooperative subject to the provisions of this section shall have
immunity from liability equivalent to that granted to directors and
officers of for-profit corporations in the commonwealth. Except
for debts lawfully contracted between a member and the coopera-
tive, no member shall be liable for the debts of the cooperative to
an amount exceeding the sum remaining unpaid on his or her
membership fee or subscription to capital stock.

214
215
216
217
218
219
220
221

(j) Except as provided for herein, a municipal lighting plant
cooperative shall be exempt from paying taxes, including, but not
limited to taxes on its income and real and personal property situ-
ated within the commonwealth and owned by the municipal light
plant cooperative; provided, however, that the cooperative shall
agree, in lieu of property taxes, to pay to any governmental body
authorized to levy local property taxes the amount which would
be assessable as local property taxes on the real and tangible per-
sonal property if such property were the property of a domestic
corporation; provided, further, that no such municipal lighting
plant cooperative shall be allowed to commence any such opera-
tions allowed pursuant to this section or exercise any such powers
pursuant to subsection (d) until such payment in lieu of taxes is
executed. The cooperative shall pay all sales or excise taxes
which are properly assessed on its business activities under this
section to the extent such taxes are assessed against domestic
corporations.

222

223
224
225
226
227
228
229
230
231
232
233
234
235
236
237
238
239 (k) A municipal lighting plant cooperative created pursuant to

the provisions of this section shall be exempt from the public
records requirement of section 10 of chapter 66 and the open
meeting requirements of section 238 of chapter 39 only in those
instances when necessary for protecting trade secrets, confiden-
tial, competitively sensitive or other proprietary information
provided in the course of proceedings conducted pursuant to
this chapter.

240
241
242
243
244
245
246
247 Section 47D. A municipal lighting plant created pursuant to any

general or special that participates in the competitive market shall
be exempt from the public records requirement of section 10 of

248
249
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chapter 66 and the open meeting requirements of section 238 of
Chapter 39 in those instances when necessary for protecting trade
secrets, confidential, competitively sensitive or other proprietary
information provided such municipal light board determines that
such disclosure would adversely affect its ability to conduct busi-
ness in relation to or other entities making, selling, or distributing
electric power and energy pursuant to this chapter.

250
251
252
253
254
255
256

SECTION 191. Section 56D of said chapter 164, as so
appearing, is hereby amended by striking out the fifth and sixth
sentences and inserting in place thereof the following new
sentence:— This section shall not apply to contracts for the supply
of electricity to a municipal lighting plant.

I9

3
4
5

SECTION 192. Section 57 of said chapter 164, as so appearing,
is hereby amended by striking out, in line 32, the word “years.”
and inserting in place thereof the following words:— years, and
for the cost of plant, nuclear decommissioning costs, the costs of
contractual commitments, and deferred costs related to such com-
mitments which the city council, the board of selectmen, or the
municipal light board, if any, determines are above market value.

9

3
4
5 €

6
7

SECTION 193. Section 69G of said chapter 164, as so
appearing, is hereby amended by striking out the definition
of “Certificate” and inserting in place thereof the following
definition;—

I
9

3
4
5
6

“Certificate”, a certificate of environmental impact and public
interest, as provided for in sections 69K and 69K'/2.

4SECTION 194. Said section 69G of said chapter 164, as so
appearing, is hereby further amended by striking out, in line 18,
the words “public utilities” and inserting in place thereof the
following words: — telecommunications and energy.

I
9

3
4

SECTION 195. Said section 69G of said chapter 164, as so
appearing, is hereby further amended by striking out the definition
of “Facility” and inserting in place thereof the following new
definition:—

9

3
4
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“Facility”, (1) a generating facility; (2) a new electric transmis-
sion line having a design rating of 69 kilovolts or more and which
is one mile or more in length on a new transmission corridor; (3) a
new electric transmission line having a design rating of 115 kilo-
volts or more which is 10 miles or more in length on an existing
transmission corridor except reconductoring or rebuilding of
transmission lines at the same voltage; (4) an ancillary structure
which is an integral part of the operation of any transmission line
which is a facility; (5) a unit, including associated buildings and
structures, designed for or capable of the manufacture or storage
of gas, except such units below a minimum threshold size as
established by regulation; and (6) a new pipeline for the transmis-
sion of gas having a normal operating pressure in excess of 100
pounds per square inch gauge which is greater than one mile in
length except restructuring, rebuilding, or relaying of existing
transmission lines of the same capacity.

5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20

SECTION 196. Said section 69G of said chapter 164, as so
appearing, is hereby further amended by inserting after the defini-
tion of “Gas company” the following definition;—

I
2
3

“Generating facility”, any bulk generating unit designed for
or capable of operating at a gross capacity of 100 megawatts or
more, including associated buildings, ancillary structures, trans-
mission and pipeline interconnections that are not otherwise facil-
ities, and fuel storage facilities.

4
5
6
7
8

SECTION 197. Section 69H of said chapter 164, as so
appearing, is hereby amended by striking out the first paragraph
and inserting in place thereof the following paragraph:—

9

3
4 There is hereby established an energy facilities siting board

within the department, but not under the supervision or control of
the department. Said board shall implement the provisions con-
tained in sections 69H to 69Q, inclusive, so as to provide a reli-
able energy supply for the commonwealth with a minimum impact
on the environment at the lowest possible cost. To accomplish
this, the board shall review the need for, cost of, and environ-
mental impacts of transmission lines, natural gas pipelines, facili-
ties for the manufacture and storage of gas, and oil facilities;
provided, however, that the board shall review only the environ-

5
6
7
8
9

10
11
12
13
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14 mental impacts of generating facilities, consistent with the com-
-15 monwealth’s policy of allowing market forces to determine the
16 need for and cost of such facilities. Such reviews shall be con-
-17 ducted consistent with section 69114 for generating facilities and
18 with section 69J for all other facilities.
19 Section (4) The board shall have the opportunity to issue orders
20 with respect to any matter over which it has jurisdiction. Any
21 applicant who violates any such order shall be subject to a civil
22 penalty not to exceed one thousand dollars for each violation for
23 each day that the violation persists; provided, however, that the
24 maximum civil penalty shall not exceed two hundred thousand
25 dollars for any related series of violations.

1 SECTION 198. Section 69HVz of said chapter 164, as so
2 appearing, is hereby amended by striking out, in line 20, the
3 words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 199. Said section 691 of said chapter 164, as
2 so appearing, is hereby further amended by striking out the
3 fourth paragraph and inserting in place thereof the following
4 paragraph:—
5 As regional plans covering longer time periods are developed,
6 they shall be filed with the department. Neither said department,
7 the board, nor any other person, in taking any action pursuant to
8 sections 691 to 69J'A, inclusive, shall be subject to any of the pro-
-9 visions of sections 61 to 62H, inclusive, of chapter 30.

1 SECTION 200. Said section 691 of said chapter 164, as so
2 appearing, is hereby amended by inserting at the end thereof the
3 following two paragraphs:—■
4 The department and the siting board shall prepare and file with
5 the general court, by March 1 of each year, an annual report for
6 the previous calendar year detailing the substance of all plans and
7 forecasts filed pursuant to this section, any and all actions taken
8 by the department pursuant to implementing the provisions of this
9 section, and an analysis of the reliability and diversity of electric
10 power and gas needs based on such filings with the department
11 and decisions made and issued by the department.
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The department and the siting board is hereby authorized to
exempt any electric or gas company from any or all provisions of
this section upon a determination by both the department and the
siting board, after notice and hearing, that an alternative process is
in the public interest.

12
13
14
15
16

SECTION 201. Section 69J of said chapter 164, as so
appearing, is hereby amended by adding the following
paragraph:—

1
2
3

The provisions of this section shall not apply in the case of a
petition to construct a generating facility, which shall be subject to
the provisions of section 69JV£.

4
5
6

SECTION 202. Said chapter 164, is hereby amended by
inserting after section 69J, as so appearing, the following new
section:—

1
2
3
4 Section 69J‘A. No applicant shall commence construction of a

generating facility unless a petition for approval of construction of
that generating facility has been approved by the board. In
addition, no state agency of the commonwealth shall issue a con-
struction permit for any such generating facility unless the peti-
tion to construct such generating facility has been approved by the
board pursuant to this section.

5
6
7
8
9

10
11 To streamline its review of petitions to construct generating

facilities which have state of the art environmental performance
characteristics, the board periodically shall conduct a rulemaking
to establish a technology performance standard generating facili-
ties emissions, including, but not limited to, emissions of sulfur
dioxide, nitrogen oxides, particulate matter, fine particulates,
carbon monoxide, volatile organic compounds and heavy metals.
Such standard shall reflect emission rates that are achievable by
state of the art fossil fuel generating and control technologies, as
demonstrated by air permits for construction that have been issued
by the department of environmental protection. The technology
performance standard shall be used solely to determine whether a
petition to construct a generating facility shall include information
regarding other fossil fuel generation technologies. The promulga-
tion or application of this standard shall not in any way supersede

12
13
14
15
16
17
18
19
20
21
77

23
24
25
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or impair the authority of the department of environmental protec-
tion with respect to these or other facilities.

26
27

A petition to construct a generating facility shall include, in
such form and detail as the board shall from time to time pre-
scribe, the following information: (i) a description of the proposed
generating facility, including any ancillary structures and related
facilities; (ii) a description of the environmental impacts and the
costs associated with the mitigation, control, or reduction of the
environmental impacts of the proposed generating facility; (iii) a
description of the project development and site selection process
used in choosing the design and location of the proposed gener-
ating facility; (iv) either (a) evidence that the expected emissions
from the facility meet the technology performance standard in
effect at the time of filing, or (b) a description of the environ-
mental impacts, costs, and reliability of other fossil fuel gener-
ating technologies, and an explanation of why the proposed
technology was chosen; and (v) any other information necessary
to demonstrate that the generating facility meets the requirements
for approval specified in this section.

28
29
30
31
32
33
34
35

36
37
38
39
40
41
42
43
44
45 The board shall, after public notice and a period for comment,

be authorized to issue and revise its own list of guidelines.
Sufficient data shall be required from the applicant by these
guidelines to enable the board to review the local and regional
land use impact, local and regional cumulative health impact,
water resource impact, wetlands impact, air quality impact, solid
waste impact, radiation impact, visual impact, and noise impact of
the proposed generating facility; provided, however, that these
guidelines shall not require any data related to the necessity or
cost of the proposed generating facility, except for data related to
the costs associated with the mitigation, control, or reduction of
the environmental impacts of the proposed generating facility,
and, if the proposed facility does not meet the technology perfor-
mance standard in effect at the time of filing, data related to the
costs, including costs associated with the mitigation, control, or
reduction of environmental impacts, of other fossil fuel generating
technologies.

46
47
48
49
50
51
52

53

54
55
56
57
58
59
60
61

Within 60 days of the filing of a petition to construct a gener-
ating facility, the board shall conduct a public hearing in each
locality in which the generating facility would be located. In addi-

62
63
64
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tion, the board shall, within 180 days of the filing thereof, conduct
public evidentiary hearings on every petition to construct a gener-
ating facility. Such evidentiary hearings shall be adjudicatory pro-
ceedings under the provisions of chapter 30A.

65
66
67
68

The board shall, within one year from the date of filing,
approve a petition to construct a generating facility if the board
determines that the petition meets the following requirements:
(i) the description of the proposed generating facility and its envi-
ronmental impacts are substantially accurate and complete; (ii) the
description of the site selection process used is accurate and the
site selection process used has ensured that the applicant has not
overlooked a clearly superior location for such generating facili-
ties and; (iii) the plans for the construction of the proposed gener-
ating facility are consistent with current health and environmental
protection policies of the commonwealth and with such energy
policies as are adopted by the commonwealth for the specific pur-
pose of guiding the decisions of the board; (iv) such plans mini-
mize the environmental impacts consistent with the minimization
of costs associated with the mitigation, control, and reduction of
the environmental impacts of the proposed generating facility; and
(v) if the petitioner was required to provide information on other
fossil fuel generating technologies, the construction of the pro-
posed generating facility on balance contributes to a reliable, low-
cost, diverse, regional energy supply with minimal environmental
impacts. Nothing in this chapter shall be construed as requiring
the board to make findings regarding the need for, the cost of, or
alternative sites for a generating facility; provided, however, that
the board may, at its discretion, evaluate a noticed alternative site
for a generating facility if the applicant requests such an evalua-
tion, or if such an evaluation is an efficient method of adminis-
tering an alternative site review required by another state or local
agency. In addition, nothing in this chapter shall be construed as
requiring the board to make findings regarding alternative gener-
ating technologies for a proposed generating facility whose
expected emissions meet the technology performance standard in
effect at the time of filing.

69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99

100
101 If the board determines that the standards set forth above have

not been met, it shall, within one year of the date of filing, either
reject, in whole or in part, the petition, setting forth in writing its

102
103
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€

f

t

104 reasons for such rejection, or approve the petition subject to stated
105 conditions. In the event of rejection or conditional approval, the
106 applicant may, within 180 days, submit an amended petition.
107 Public and evidentiary hearings on the amended petition shall be
108 held on the same terms and conditions applicable to the original
109 petition.
110 Upon fulfilling the requirements of this section, a generating
111 facility shall be deemed to contribute to a necessary energy supply
112 for the commonwealth with a minimum impact on the environ-
-113 ment at the lowest possible cost. If the board approves a petition
114 to construct a generating facility, the approval shall have no
115 bearing or precedent-setting effect upon any department pro-
-116 ceeding regarding the recovery of costs associated with the gener-
-117 ating facility or upon any proceeding conducted pursuant to
118 section 94A of this chapter.

1 SECTION 203. Section 69K of said chapter 164, as so
2 appearing, is hereby amended by striking out, in line 3, the word
3 “need” and inserting in place thereof the following word:—
4 interest.

1 SECTION 204. Said section 69K of said chapter 164, as so
2 appearing, is hereby further amended by striking out, in line 26,
3 the word “need” and inserting in place thereof the following
4 word;— interest.

1 SECTION 205. Said Section 69K of said chapter 164, as so
2 appearing, is hereby further amended by adding the following
3 paragraph:—
4 The provisions of this section shall not apply in the case of a
5 petition for a certificate with respect to a generating facility,
6 which shall be subject to the provisions of section 69K'/2.

1 SECTION 206. Said chapter 164 is hereby further amended by
2 inserting after section 69K, as so appearing, the following new
3 section:—
4 Section 69K x/i. An applicant that proposes to construct or
5 operate a generating facility in the commonwealth may petition
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the board for a certificate of environmental impact and public
interest with respect to such generating facility. The board shall
consider such petition; provided, that (i) the applicant is prevented
from building a generating facility because it cannot meet stan-
dards imposed by a state or local agency with reasonable and
commercially available equipment; or (ii) because the processing
or granting by a state or local agency of any approval, consent,
permit, or certificate has been unduly delayed for any reason,
including the preparation and publication of any environmental
impact report required by section 62 of chapter 30; or (iii) the
applicant believes there are inconsistencies among resource use
permits issued by such state or local agencies; or (iv) the applicant
believes that a nonregulatory issue or condition has been raised or
imposed by such state or local agencies, such as, but not limited
to, aesthetics and recreation; or (v) the generating facility cannot
be constructed due to any disapproval, conditions, or denials by a
state or local agency or body, except with respect to any lands or
interests therein, excluding public ways, owned or managed by
any state agency or local government; or (vi) the facility cannot be
constructed because of delays caused by the appeal of any
approval, consent, permit, or certificate.

6
7
8
9

10
II
12
13
14
15
16
17
18
19

20
21
79

23
24
25
26
27 In addition to the foregoing determinations, the board shall,

upon petition, consider an application for a certificate of environ-
mental impact and public interest if it finds that any state or local
agency has imposed a burdensome condition or limitation on any
license or permit which has a substantial impact oh the responsi-
bilities of the board as set forth pursuant to section 69H.
Any generating facility, with respect to which a certificate is
issued by the board, shall thereafter be constructed, maintained,
and operated in conformity with such certificate and any terms
and conditions contained therein.

28
29
30
31
32
33
34
35
36
37 A certificate shall be issued only in accordance with the provi-

sions of sections 69K to 6901/2, inclusive. Notwithstanding the
provisions of the any other general or special law to the contrary,
a certificate may be so issued; provided, however that when so
issued no state agency or local government shall require any
approval, consent, permit, certificate, or condition for the con-
struction, operation, or maintenance of the generating facility with
respect to which the certificate is issued, and no state agency or
local government shall impose or enforce any law, ordinance,

38
39
40
41
42
43
44
45
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I

46 bylaw, rule, or regulation nor take any action nor fail to take any
41 action which would delay or prevent the construction, operation,
42 or maintenance of such generating facility; and provided further,
43 that the board shall not issue a certificate the effect of which
44 would be to grant or modify a permit, approval or authorization
45 which if so granted or modified by the appropriate state or local
46 agency, would be invalid because of a conflict with applicable
47 federal water or air standards or requirements. A certificate, if
48 issued, shall be in the form of a composite of all individual per-
-49 mils, approvals, or authorizations which would otherwise be
50 necessary for the construction and operation of the generating
51 facility, and that portion of the certificate which relates to subject
52 matters within the jurisdiction of a state or local agency shall be
53 enforced by said agency under the other applicable laws of the
54 commonwealth as if it had been granted directly by said agency.
55 A certificate may be transferred to any other electric company
56 by the holder thereof, subject to the terms and conditions con-
-57 tained therein. The board may amend the terms and conditions of
58 a certificate in accordance with the requirement of subsection (d)
59 of section 6912/2. Each national pollutant discharge elimination
60 system permit issued by the board pursuant to the provisions of
61 this chapter shall have a fixed term which shall not exceed five
62 years and which shall commence to run when the certificate
63 is issued.

1 SECTION 207. Section 69L of said chapter 164, as so
2 appearing, is hereby amended by striking out, in line 1, the
3 word “An” and inserting in place thereof the following:— Except
4 in the case of an application for a certificate with respect to a
5 generating facility, which shall be subject to the provisions of
6 section 69L*/2, an.

1 SECTION 208. Said chapter 164 is hereby amended by
2 inserting after section 69L, as so appearing, the following
3 section:—
4 Section 69L1/2. (a) An applicant for a certificate pursuant to
5 section 6910/2 shall file with the board a petition, in such form as
6 the board may prescribe, containing the following information:
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(1) a description of the location of the generating facility to be
constructed or operated thereon;

7
8
9 (2) a summary of the studies which the applicant has made of

the environmental impact of the generating facility and a state-
ment of the reasons for its choice of the location;

10
11

(3) a copy of the petition for the construction of a generating
facility approved under the provisions of section 69J14; provided,
however, that this requirement may be waived by the board for
emergency or unforeseen conditions which may jeopardize the
health and safety of the public;

12
13
14
15
16

(4) a statement setting forth the reasons for the application for
the certificate, which statement shall include the following; (i) all
licenses, permits, and other regulatory approvals required by law
for the construction or operation of the generating facility which
have been granted; (ii) a representation as to the good faith effort
made by the applicant to obtain from state agencies and local gov-
ernments the licenses, permits, and other regulatory approvals
required by law for construction or operation of the generating
facility; (iii) either (a) a representation as to the inability, if any, of
the applicant to comply with any law, ordinance, by-law, rule, and
regulation affecting the construction or operation of the generating
facility, or (b) a representation as to the applicant’s inability to
proceed with the construction or operation of the generating
facility by reason of the denial, delay, appeal, or imposition of a
burdensome condition in issuing specified licenses, permits, or
approvals; and (iv) such other information as the applicant may
deem relevant or the board may by regulation require; and

17
18
19
20
21
22

23
24
25
26
27
28
29
30
31
32
33
34 (5) a copy or copies of said information, studies, and other

pertinent information shall be filed and made available for public
inspection and copying; provided, however, that the board shall
not permit disclosure, other than to another government agency
concerned with the same matter, of any information, other than
data pertaining to the nature or constituency of any water or air
discharge, obtained by or submitted to the board pursuant to the
provisions of sections 69H to 69R, inclusive, upon a showing, sat-
isfactory to a majority of the board, that such information if made
public would divulge methods or processes entitled to protection
as trade secrets of any person.

35
36
37
38
39
40
41
42
43
44
45 (b) Each petition shall be accompanied by an affidavit of the

applicant certifying that: (i) a copy of the petition and a notice as46
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to the date on which the petition is to be filed have been served on
each of the following: the mayor of each city and the board of
selectmen of each town in which any part of the proposed gener-
ating facility is to be located, the secretary of each executive
office, and the attorney general; and (ii) public notice thereof con-
taining a summary of the petition and the date on which notice is
to be filed was given by publication, in such manner as the board
may by regulation provide.

47
48
49
50
51
52
53
54

(c) Failure to give such service or notice may be cured pur-
suant to an order of the board subsequent to the filing of the peti-
tion. The board may further order additional service and notice on
such other persons as it deems appropriate.

55
56
57
58

(d) Each petition may be amended by the applicant at any
time, subject to such reasonable requirements of notice as the
board may impose. A petition for an amendment of a certificate
shall be in such form and subject to such requirements of notice
and hearings as the board may provide, consistent with the nature
and extent of the proposed amendment.

59
60
61
62
63
64

SECTION 209. Section 69M of said chapter 164, as so
appearing, is hereby amended by striking out, in line 2, the
words “section sixty-nine L,” and inserting in place thereof
the following words;— section 69L or section 69L1/2, whichever is
applicable,.

9

3
4
5

SECTION 210. Said section 69M of said chapter 164, as so
appearing, is hereby further amended by striking out, in line 5,
the words “section sixty-nine L” and inserting in place thereof
the following words: — section 69L or section 69L!/2, whichever is
applicable,.

9

3
4
5

1 SECTION 211. Section 69N of said chapter 164, as so
2 appearing, is hereby amended by striking out, in line 4, the
3 words “section sixty-nine L,” and inserting in place thereof
4 the following words:— section 69L or section 69L*/2, whichever is
5 applicable,.

1 SECTION 212. Said section 69N of said chapter 164, as so
2 appearing, is hereby further amended by striking out, in line 6, the
3 words “section sixty-nine L,” and inserting in place thereof
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4 the following words: — 69L or section 69LV2, whichever is
5 applicable,.

1 SECTION 213. Section 690 of said chapter 164, as so
2 appearing, is hereby amended by inserting, after the word “peti-
-3 tion”, in line 2, the following words;— for a certificate pursuant
4 to section 69K.

1 SECTION 214. Said section 690 of said chapter 164, as so
2 appearing, is hereby further amended by adding the following
3 paragraph:—
4 The provisions of this section shall not apply in the case of a
5 petition for a certificate with respect to a generating facility filed
6 pursuant to section 69K'/2, which shall be subject to the provisions
7 of section 6901/2.

1 SECTION 215. Said chapter 164 is hereby amended by
2 inserting after section 690, as so appearing, the following
3 section:—
4 Section 690'/2. As expeditiously as possible, but in no event
5 later than 180 days from the date of filing a petition for a certifi-
-6 cate with regard to a generating facility pursuant to section 69KVi,
7 the board shall, by a majority vote, render a decision upon the
8 petition either by denying the petition or by granting the petition,
9 or by granting the petition subject to such terms and conditions as

10 the board may determine. Neither the board nor any other person
11 shall be bound by the requirements of sections 61 to 62H, inclu-
-12 sive, of chapter 30 to the extent that compliance with said require-
-13 ments will prevent the board from rendering a decision upon the
14 petition within the time limits of the section.
15 A certificate shall be issued only if the board determines that
16 the issues raised by state agencies or local governments regarding
17 the proposed generating facility have been addressed in a compre-
-18 hensive manner by the board either in its approval of said
19 generating facility under section 69J14 or in its review under
20 section 69K'/2. The board shall make its decision in writing and
21 shall include therein its findings and opinions with respect to the
22 following: (i) the compatibility of the generating facility with con-
-23 siderations of environmental protection, public health, and public
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24 safety; (ii) the extent to which construction and operation of the
25 generating facility will fail to conform with existing state and
26 local laws, ordinances, by-laws, rules, and regulations and reason-
-27 ableness of exemption thereunder, if any, consistent with the
28 implementation of the energy policies contained in this chapter;
29 and (iii) the public interest or convenience requiring construction
30 and operation of the generating facility.

1 SECTION 216. Section 69R of said chapter 164, as so
2 appearing, is hereby amended by striking out the first paragraph
3 and inserting in place thereof the following paragraph:—
4 Any electric or gas company, generation company, or wholesale
5 generation company may petition the department for the right to
6 exercise the power of eminent domain with respect to the facility
7 or facilities specified and contained in a petition submitted in
8 accordance with section 69J or a bulk power supply substation if
9 such electric or gas company is unable to reach agreement with

10 the owners of land for the acquisition of any necessary estate or
11 interest in land. The applicant shall forward, at the time of filing
12 such petition, a copy thereof to each city, town, and property
13 owner affected.

1 SECTION 217. Said section 69R of said chapter 164, as so
2 appearing, is hereby further amended by striking out, in lines 19
3 and 20, the words “the community in which the greater portion of
4 the unit is located.” and inserting in place thereof the following
5 words:— in the community in which the land to be taken is
6 located. For facilities involving takings in several communities,
7 a public hearing or hearings shall be held in communities in
8 proximity to the land to be taken, as determined by the department.

1 SECTION 218. Said section 69R of said chapter 164, as
2 so appearing, is hereby further amended by striking out the
3 seventh paragraph and inserting in place thereof the following
4 paragraph:—
5 This section shall not be construed as abrogating the depart-
-6 ment’s jurisdiction described in section 72 in respect to trans-
-7 mission lines or the department’s jurisdiction described in sec-
-8 tions 758 to 75G, inclusive, in respect to natural gas transmission
9 lines.



1271997] SENATE No. 2025

SECTION 219. Section 768 of said chapter 164, as so
appearing, is hereby amended by striking out, in line 5, the words
“public utilities” and inserting in place thereof the following
words:— telecommunications and energy.

1
2
3
4

SECTION 220. Said chapter 164 is hereby further amended by
striking out section 78, as so appearing, and inserting in place
thereof the following section:—

1
2

3
Section 78. If any electric, gas, generation, transmission, or dis-

tribution company, or any supplier violates or fails to comply with
the provisions of law, or violates or fails to comply with any
lawful order of the department, the department shall give written
notice thereof to such company or supplier and to the attorney
general.

4
5
6
7
8
9

SECTION 221. Said chapter 164 is hereby amended by striking
out section 79, as so appearing, and inserting in place thereof the
following section:—

1
2
3

Section 79. The supreme judicial or superior court shall have
jurisdiction in equity, upon application of the department, to
enforce its lawful orders and all laws relative to cities and towns
engaged in the manufacture and sale or distribution and sale of
electricity or gas, generation, transmission or distribution compa-
nies, or suppliers.

4
5
6
7
8
9

SECTION 222. Section 87 of said chapter 164, as so appearing,
is hereby amended by striking out, in lines 1 and 2, the words
“manufacture and sale” and inserting in place thereof the
following words:— manufacture, sale, or distribution.

7

3
4

SECTION 223. Section 92 of said chapter 164, as so appearing,
is hereby amended by inserting, after the words “gas or”, in line 3,
the following words:— the distribution of.

7

3

SECTION 224. Said section 92 of said chapter 164, as so
appearing, is hereby further amended by striking out, in line 10,
the words “electricity or”.

2
3
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1 SECTION 225. Section 92A of said chapter 164, as so
2 appearing, is hereby amended by striking out, in line 2, the words
3 “or electricity”.

1 SECTION 226. Said section 92A of said chapter 164, as so
2 appearing, is hereby further amended by striking out, in line 5, the
3 words “or electricity”.

1 SECTION 227. Said section 92A of said chapter 164, as so
2 appearing, is hereby further amended by striking out, in line 9, the
3 words “or electricity”.

1 SECTION 228. Said section 92A of said chapter 164, as so
2 appearing, is hereby further amended by striking out, in line 15,
3 the words “or electricity”.

1 SECTION 229. Section 94 of said chapter 164, as so appearing,
2 is hereby amended by inserting, in line 61, after the word “pro-
-3 vided.” the following sentence:— Generation companies and sup-
-4 pliers shall be exempt from the provisions of this section.

1 SECTION 230. Section 94A of said chapter 164, as so
2 appearing, is hereby amended by adding the following sentence: —
3 The department is authorized to exempt any electric or generation
4 company from any or all of the provisions of this section upon a
5 determination by the department, after notice and a hearing, that
6 an alternative process or incentive mechanism is in the public
7 interest.

1 SECTION 231. Section 94G of said chapter 164, as so
2 appearing, is hereby amended by adding the following
3 subsection:—
4 (g) The department is hereby authorized to exempt any electric
5 or generation company or supplier from any or all of the provi-
-6 sions of this section upon a determination by the department, after
7 notice and a hearing, that an alternative process or incentive
8 mechanism is in the public interest.
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1 SECTION 232. Section 94G!/z of said chapter 164, as so
2 appearing, is hereby amended by adding the following
3 paragraph:—
4 The department is hereby authorized to exempt any electric,
5 generation, or gas company from any or all of the provisions of
6 this section upon a determination by the department, after notice
7 and a hearing, that an alternative process or incentive mechanism
8 is in the public interest.

1 SECTION 233. Section 95 of said chapter 164, as so appearing,
2 is hereby amended by striking out, in line 2, the words “manufac-
-3 ture or sale” and inserting in place thereof the following words;—
4 manufacture, sale, or distribution.

1 SECTION 234. Section 96 of said chapter 164, as so appearing,
2 is hereby amended by inserting, after the word “companies”, in
3 line 4, the following words:— or to a wholesale generation
4 company.

1 SECTION 235. Said section 96 of said chapter 164, as so
2 appearing, is hereby further amended by striking out, in line 12,
3 the word “interest.” and inserting in place thereof the following
4 words; — interest; provided, however, that the purchase or sale of
5 properties by, or the consolidation or merger of, wholesale genera-
-6 tion companies shall not require departmental approval

1 SECTION 236. Said chapter 164 is hereby further amended by
2 inserting after section 1028, as so appearing, the following
3 section;—
4 Section IO2C. (a) The attorney general is hereby authorized to
5 bring an action under section 4 of chapter 93A to enforce the
6 consumer protection provisions of sections 18, IC, ID, lE, IF,
7 and 137 of this chapter and to obtain restitution, civil penalties,
8 injunctive relief and any other relief awarded pursuant to said
9 chapter 93A. At the attorney general’s discretion, pursuant to sub-

-10 section (c) of section 2of said chapter 93A, the attorney general
11 shall promulgate rules and regulations relative to methods, acts,
12 and practices of electric and generation companies and suppliers.
13 (b) All electric companies, aggregators, marketers, and all
14 suppliers doing business in the commonwealth shall submit to
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arbitration, if such arbitration is requested by a retail electric cus-
tomer or any company or other such entity organized and
governed pursuant to the provisions of this chapter alleging an
unfair or deceptive trade practice by its retail electric suppliers or
electric company. The department shall, in coordination with the
office of consumer affairs, promulgate rules and regulations to
implement this section to provide for the expeditious treatment of
complaints brought by any retail consumer. Said rules and regula-
tions shall include, but not be limited to, a description of the pro-
cedures available to redress violations of the rules and regulations
and afford said consumers the opportunity to participate in a
voluntary mediation process with the supplier or electric company
to settle the claim without recourse to arbitration, and a provision
that any violation of said rules and regulations shall be deemed an
unfair and deceptive act pursuant to the provisions of chap-
ter 93A. Said arbitration shall be performed by the department or
by a state-certified professional arbitrator or arbitration firm
appointed by the department and operating in accordance with the
rules and regulations promulgated by the department.

15
16
17
18
19
20
21
99

23
24
25

26
27
28
29
30
31
32
33

SECTION 237. Section 125 A of said chapter 164, as so
appearing, is hereby amended by striking out, in line I, the word
“company” and inserting in place thereof the following words:—
company, generation company, wholesale generation company, or
supplier,.

7

3
4
5

SECTION 238. Section 128 of said chapter 164, as so
appearing, is hereby amended by striking out, in line 2, the word
“distribution” and inserting in place thereof the following
words:— distribution, or only distribution,.

9

3
4

1 SECTION 239. Said chapter 164 is hereby further amended
2 by inserting after section 133, as so appearing, the following four
3 sections:—
4 Section 134. (a) Any municipality or any group of municipali-
-5 ties acting together within the commonwealth is hereby authorized
6 to aggregate the electrical load of interested electricity consumers
7 within its boundaries; provided, however, that such municipality
8 or group of municipalities shall not aggregate electrical load if
9 such are served by an existing municipal lighting plant. Such
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municipality or group of municipalities may group retail
electricity customers to solicit bids, broker, and contract for elec-
tric power and energy services for such customers. Such munici-
pality or group of municipalities may enter into agreements for
services to facilitate the sale and purchase of electric energy and
other related services. Such service agreements may be entered
into by a single city, town, county, or by a group of cities, towns,
or counties.

10
11
12
13
14
15
16
17

A municipality or group of municipalities which aggregates its
electrical load and operates pursuant to the provisions of this
section shall not be considered a utility engaging in the wholesale
purchase and resale of electric power. Providing electric power or
energy services to aggregated customers within a municipality or
group of municipalities shall not be considered a wholesale utility
transaction. The provision of aggregated electric power and
energy services as authorized by this section shall be regulated by
any applicable law or regulation which governs aggregated elec-
tric power and energy services in competitive markets.

18
19
20
21
77

23
24
25
26
27

A town may initiate a process to aggregate electrical load upon
authorization by a majority vote of town meeting or town council.
A city may initiate a process to authorize aggregation by a
majority vote of the city council, with the approval of the mayor,
or the city manager in a Plan D or Plan E city. Two or more
municipalities may as a group initiate a process jointly to autho-
rize aggregation by a majority vote of each particular municipality
as herein required.

28
29
30
31
32
33
34
35
36 Upon an affirmative vote to initiate said process, a municipality

or group of municipalities establishing load aggregation pursuant
to this section shall, in consultation with the division of energy
resources, pursuant to section 6 of chapter 25A, develop a plan,
for review by its citizens, detailing the process and consequences
of aggregation. Any municipal load aggregation plan established
pursuant to this section shall provide for universal access, relia-
bility, and equitable treatment of all classes of customers and shall
meet any requirements established by law or the department con-
cerning aggregated service. Said plan shall be filed with the
department, for its final review and approval, and shall include,
without limitation, an organizational structure of the program, its
operations, and its funding; rate setting and other costs to partici-
pants; the methods for entering and terminating agreements with

37
38
39
40
41
42
43
44
45
46
47
48
49
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other entities; the rights and responsibilities of program partici-
pants; and termination of the program. Prior to its decision, the
department shall conduct a public hearing. The department shall
not approve any such plan if the price for energy would initially
exceed the price of the standard offer, as established pursuant to
section IB of this chapter, for such citizens in the municipality or
group of municipalities, unless the applicant can demonstrate that
the price for energy under the aggregation plan will be lower than
the standard offer in the subsequent years and/or the applicant can
demonstrate that such excess price is due to the purchase of
renewable energy as described by the department of energy
resources pursuant to chapter 25A.

50
51
52
53
54
55
56
57
58
59
60
61

Participation by any retail customer in a municipal or group
aggregation program shall be voluntary. If such aggregated entity
is not fully operational on the retail access date, any ratepayer to
be automatically enrolled therein shall receive standard offer
service unless affirmatively electing not to do so. Within 30 days
of the date the aggregated entity is fully operational, such
ratepayers shall be transferred to the aggregated entity according
to an opt-out provision herein. Following adoption of aggregation
through the votes specified above, such program shall allow any
retail customer to opt-out and choose any supplier or provider
such retail customer wishes. Once enrolled in the aggregated
entity, any ratepayer choosing to opt-out within 180 days shall do
so without penalty and shall be entitled to receive standard offer
service as if he was originally enrolled therein. Nothing in this
section shall be construed as authorizing any city or town or any
municipal retail load aggregator to restrict the ability of retail
electric customers to obtain or receive service from any autho-
rized provider thereof.

62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80 It shall be the duty of the aggregated entity to fully inform par-

ticipating ratepayers in advance of automatic enrollment that they
are to be automatically enrolled and that they have the right to
opt-out of the aggregated entity without penalty. In addition, such
disclosure shall prominently state all charges to be made and shall
include full disclosure of the standard offer rate, how to access it,
and the fact that it is available to them without penalty. The divi-
sion of energy resources shall furnish, without charge, to any
citizen a list of all other supply options available to them in a
meaningful format that shall enable comparison of price and
product.

81
82
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84
85
86
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88
89
90
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(b) A municipality or group of municipalities establishing
a load aggregation program pursuant to subsection (a) may, by a
vote of its town meeting or legislative body, whichever is applic-
able, adopt an energy plan which shall define the manner in which
the municipality or municipalities may implement demand-side
management programs and renewable energy programs that are
consistent with any state energy conservation goals developed
pursuant to chapter 25A or chapter 164. After adoption of the
energy plan by such town meeting or other legislative body, the
city or town clerk shall submit the plan to the department to cer-
tify that it is consistent with any such state energy conservation
goals. If the plan is certified by the department, the municipality
or group of municipalities may apply to the Massachusetts
Technology Park Corporation for monies from the Massachusetts
Renewable Energy Trust Fund, established pursuant to subsection
(a) of chapter 40J, and receive, and if approved, expend moneys
from the demand-side management system benefit charges or line
charges in an amount not to exceed that contributed by retail cus-
tomers within said municipality or group municipalities. This will
not prevent said municipality or municipalities from applying to
the Massachusetts Technology Park Corporation for additional
funds. If the department determines that the energy plan is not
consistent with any such state-wide goals, it shall inform the
municipality or group of municipalities within six months by
written notice the reasons why it is not consistent with any such
state-wide goals. The municipality or group of municipalities may
re-apply at anytime with an amended version of the energy plan.

91
92
93
94
95
96
97
98
99

100
101
102
103
104
105
106
107
108
109
110
11l
112
113
114
115
116
117
118 The municipality or group of municipalities shall not be prohib-

ited from proposing for certification an energy plan which is more
specific, detailed, or comprehensive or which covers additional
subject areas than any such state-wide conservation goals. This
subsection shall not prohibit a municipality or group of municipal-
ities from considering, adopting, enforcing, or in any other way
administering an energy plan which does not comply with any
such state-wide conservation goals so long as it does not violate
the laws of the commonwealth.

119
120
121
122
123
124
125
126
127 The municipality or group of municipalities shall, within two

years of approval of its plan or such further time as the depart-
ment may allow, provide written notice to the department that its
plan is implemented. The department may revoke certification of

128
129
130
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the energy plan if the municipality or group of municipalities fails
to substantially implement the plan or if it is determined by inde-
pendent audit that the funds were misspent within the time
allowed under this subsection.

131
132
133
134

Section 135. Any for-profit corporation, non-profit corporation,
or quasi-public authority, organized pursuant to the laws of the
commonwealth, is hereby authorized to establish a corporate retail
load aggregator for the purpose of purchasing bulk electricity to
serve affiliated corporations or affiliated business units organized
pursuant to the laws of the commonwealth which are not sited
within the boundaries of a municipal light department within the
commonwealth. A corporate retail load aggregator shall be autho-
rized (i) to purchase electricity from any entity authorized to sell
electricity; (ii) to sell electricity at retail to any corporate affiliate
or business unit located outside of the boundaries of communities
served by municipal light departments within the commonwealth;
and (iii) to enter into such contracts and agreements as are neces-
sary or appropriate to provide such service. A corporate retail load
aggregator shall be prohibited from engaging in the generation of
electric power and from owning or operating any facilities for the
transmission or distribution of electric power, with the exception
of meters.

135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152

A corporation may establish a corporate retail load aggregator
upon authorization by a majority vote of its board of directors.
After a corporation has voted to establish a corporate retail load
aggregator, the secretary of the corporation shall forthwith
transmit to the department a certified copy thereof. A corporation
that has established a corporate retail load aggregator shall
appoint, by a majority vote of its board of directors or, as the case
may be, a manager or a managing board of the corporate retail
load aggregator. Such manager or managing board shall have full
charge of the operation and management of the corporate retail
load aggregator; the entry into contracts and agreements pursuant
to which power will be purchased and sold; the employment of
attorneys, agents, and servants; the collection of bills; and the
keeping of accounts. At the discretion of the corporation, corpo-
rate officials may serve as such manager or on such managing
board. The compensation and term of office of such manager or
managing board shall be fixed by the corporation.
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164
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166
167
168
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Nothing in this section shall be construed as relieving any com-
pany which provides generation, transmission, or distribution of
electricity or any combination thereof, from any obligation
relative to the transmission and distribution of electricity to the
corporation forming a corporate retail load aggregator.

170
171
172
173
174

Corporate load aggregators shall be subject to any rules and
regulations promulgated by the department through existing
statute or amendments thereto, including licensure requirements.

175
176
177

Section 136. (a) Any number of persons may associate them-
selves together as a cooperative, with or without capital stock, for
the transaction of any lawful business associated with the pur-
chase, acquisition, distribution, sale, resale, supply, and disposi-
tion of energy or energy-related services to wholesale or retail
customers, subject to federal and state laws and regulations.
Unless otherwise served by a municipal light plant constructed or
acquired pursuant to the provisions of this chapter or special law,
any natural person, firm, corporation, business trust, partnership,
public or private agency, non-profit organization or corporation,
cooperative, or local municipality may become a member or
shareholder of a cooperative. Such member or shareholder may
thus access any services the cooperative has to offer and partici-
pate in the governance of the cooperative as provided in this sub-
section or by the bylaws of the cooperative.

178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193 (b) A cooperative may be established for any purpose outlined

in subsection (a) of this section that may lawfully be carried out
by any other corporation; provided, however, that a cooperative
shall be organized and shall conduct its business primarily for the
mutual benefit of its members as patrons of the cooperative.
A cooperative shall have all of the powers of a natural person,
including the power to participate with others in any partnership,
joint venture, or other association, transaction, or arrangement of
any kind. In addition, each cooperative subject to this chapter
shall have the following powers;

194
195
196
197
198
199
200
201
202
203 (i) to have perpetual succession by its corporate name unless a

limited period of duration is stated in the articles of incorporation;204
205 (ii) to sue and be sued, complain, and defend its corporate
206 name;
207 (iii) to have and use a corporate seal;
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(iv) to purchase, take, receive, lease, or otherwise acquire,
own, hold, improve, use, and deal in and with real or personal
property or any interest therein, wherever situated;

208
209
210

(v) to sell, convey, mortgage, pledge, lease, exchange,
transfer, or otherwise dispose of all or any part of its property
and assets;

211
212
213

(vi) to purchase, take, receive, subscribe for, or otherwise
acquire, own, hold, vote, use, employ, sell, mortgage, lend,
pledge, or otherwise dispose of, use, and deal in and with shares
or other interest in, or obligations of, other domestic or foreign
corporations, associations, partnerships, or individuals, or direct
or indirect obligations of the United States or any other govern-
ment, state, territory, governmental district, or municipality, or
any instrumentality thereof;

214
215
216
217
218
219
220
221

(vii) to make contracts and incur liabilities, borrow money at
rates of interest the cooperative may determine, issue notes,
bonds, certificates of indebtedness, and other obligations, receive
funds from members and pay interest thereon, issue capital stock
and certificates representing equity interests in assets, allocate
earnings and losses at the times and in the manner the articles of
incorporation or bylaws or other contract specify, create book
credits, capital funds, and reserves, and secure obligations by
mortgage or pledge of any of its property, franchises, and income;

222

223
224
225
226
227
228
229
230

(viii) to lend money for corporate purposes, invest and
reinvest funds, and take and hold real and personal property as
security for the payment of funds loaned or invested;

231
232
233
234 (ix) to conduct business, carry on operations, have offices,

and exercise the powers granted by this subsection, within or
without this commonwealth;

235
236
237 (x) to elect or appoint officers and agents of the corporation,

define their duties, and fix their compensation;238
239 (xi) to make and alter bylaws, not inconsistent with its articles

of incorporation or with the laws of this commonwealth, for the
administration and regulation of the affairs of the cooperative;

240
241
242 (xii) to make donations for the public welfare or for

charitable, scientific, or educational purposes;243
244 (xiii) to pay pensions and establish pension plans, pension

trusts, profit-sharing plans, stock bonus plans, stock option plans,
and other incentive plans for any or all of its directors, officers,
and employees;

245
246
247
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(xiv) to be a partner, member, associate, or manager of any
partnership, joint venture, trust, or other enterprise;

248
249

(xv) to cease corporate activities and surrender its corporate
franchise;

250
251

(xvi) to purchase, acquire, distribute, sell, resell, supply, and
dispose of energy or other services;

252
253

(xvii) to purchase, acquire, distribute, sell, resell, supply, and
provide any energy or energy-related services to wholesale or
retail customers;

254
255
256

(xviii) to have access on comparable terms to energy trans-
portation systems for delivery of energy to its members and other
customers;

257
258
259

(xix) to sell electricity to any consumer, including, but not
limited to, a consumer that receives electric distribution, transmis-
sion, or other services from an entity other than the cooperative
organized under subsection (a), other than consumers served by
municipal light plants, that is selling such electricity to such con-
sumer; provided, that an entity providing such distribution, trans-
mission, or other services shall provide non-discriminatory access
and pricing for the use of its property and services and shall other-
wise facilitate such transactions;

260
261
262
263
264
265
266
267
268
269 (xx) to contract with natural persons, firms, corporations,

business trusts, partnerships, public and private agencies, non-
profit organizations and corporations, other cooperatives, and
local municipalities to accomplish any purposes of the coopera-
tive; and

270
271
272
273
274 (xxi) to have and exercise all powers necessary or convenient to

effect its purposes.275
276 (c) A cooperative organized pursuant to this section shall be

managed by a board of not less than three directors. The directors
shall be elected by and from the members of the cooperative at
such time, in such manner, and for such term of office as the
bylaws may prescribe and shall hold office during the term for
which they were elected and until their successors are elected and
qualified. Any vacancy occurring in the board of directors, and
any directorship to be filled by reason of an increase in the
number of directors, may be filled by the board of directors unless
the articles of incorporation or the bylaws provide that a vacancy
or directorship so created shall be filled in some other manner.

277
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286
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A director elected or appointed to fill a vacancy shall be elected or
appointed for the unexpired term of the predecessor in office.

287
288

(d) Any cooperative organized pursuant to the provisions of
this section may enact bylaws to govern itself in the implementa-
tion of the provisions of this section which are not inconsistent
with the provisions of this section.

289
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(e) The right of a member of a cooperative to vote may be
limited, enlarged, or denied to the extent specified in the articles
of incorporation or bylaws. Unless so limited, enlarged, or denied,
each member shall be entitled to one vote on each matter sub-
mitted to a vote of members.

293
294
295
296
297

(f) A member of the board of directors or an officer of any
cooperative subject to the provisions of this section shall have
immunity from liability equivalent to that granted to directors and
officers of for-profit corporations in the commonwealth. Except
for debts lawfully contracted between a member and the coopera-
tive, no member shall be liable for the debts of the cooperative to
an amount exceeding the sum remaining unpaid on his or her
membership fee or subscription to capital stock.
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Section 137. Notwithstanding any general or special law, rule,
or regulation to the contrary, any non-profit institution in the com-
monwealth or any agency, executive office, department, board,
commission, bureau, division, or authority of the commonwealth,
including the executive, legislative, and judicial branches of the
commonwealth, or of any political subdivision thereof, or of any
authority established by the general court to serve a public pur-
pose, may, unless located within the boundaries of a community
served by a municipal light department, participate in and become
a member of any program organized and administered, pursuant to
the provisions of this chapter, by or on behalf of any public instru-
mentality of the commonwealth or of any subsidiary organization
thereof for the purpose of group purchasing of electricity, natural
gas, telecommunications services, or similar products.
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SECTION 240. Section 1 of chapter 164 A of the General Laws,
as so appearing, is hereby amended by striking out, in line 3, the
words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

9

3
4
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SECTION 241. Section 8 of said chapter 164A, as so
appearing, is hereby amended by striking out, in lines 73 and 74,
the words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

2
3
4

SECTION 242. Section 1 of chapter 165 of the General Laws,
as so appearing , is hereby amended by striking out, in line 7,
the words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

2
3
4

SECTION 243. Section 28 of said chapter 165, as so appearing,
is hereby amended by striking out, in line 3, the words “public
utilities” and inserting in place thereof the following words:—
telecommunications and energy.

2
3
4

SECTION 244. Section 4 of chapter 166 of the General Laws,
as so appearing, is hereby amended by striking out, in line 3, the
words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

9

3
4

SECTION 245. Section 7 of said chapter 166, as so appearing,
is hereby amended by striking out, in line 6, the words “public
utilities” and inserting in place thereof the following words: —

telecommunications and energy.

7

3
4

SECTION 246. Section 8 of said chapter 166, as so appearing,
is hereby amended by striking out, in line 9, the words “public
utilities” and inserting in place thereof the following words:—
telecommunications and energy.

9

3
4

SECTION 247. Section 11 of said chapter 166, as so appearing,
is hereby amended by striking out, in line 3, the words “public
utilities” and inserting in place thereof the following words; —

telecommunications and energy.

2
3
4

1 SECTION 248. Section 15E of said chapter 166, as so
appearing, is hereby amended by striking out, in line 62, the
words “public utilities” and inserting in place thereof the
following words: — telecommunications and energy.

2
3
4
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SECTION 249. Said section ISE of said chapter 166, as so
appearing, is hereby further amended by striking out, in line 65,
the words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

9

3
4

SECTION 250. Said section 15E of said chapter 166, as so
appearing, is hereby further amended by striking out, in line 71,
the words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

1
9

3
4

SECTION 251. Said section 15E of said chapter 166, as so
appearing, is hereby further amended by striking out, in lines 76
and 77, the words “Department of Public Utilities” and inserting
in place thereof the following words:— said department’s.

1
9

3
4

SECTION 252. Said section 15E of said chapter 166, as so
appearing, is hereby further amended by striking out, in line 83,
the letters “D.P.U.” and inserting in place thereof the following
words:— said department’s.

9

3
4

SECTION 253. Said section 15E of said chapter 166, as so
appearing, is hereby further amended by striking out, in line 125,
the words “public utilities” and inserting in place thereof the
following words:—telecommunications and energy.

1
9

3
4

SECTION 254. Said section 15E of said chapter 166, as so
appearing, is hereby further amended by striking out, in line 131,
the words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

2
3
4

SECTION 255. Section 22A of said chapter 166, as so
appearing, is hereby amended by striking out, in line 5, the words
“public utilities” and inserting in place thereof the following
words: — telecommunications and energy.

1
9

3
4

SECTION 256. Section 22L of said chapter 166, as so
appearing, is hereby amended by striking out, in line 4, the words
“public utilities” and inserting in place thereof the following
words:— telecommunications and energy.

9

3
4



1411997] SENATE No. 2025

1 SECTION 257. Section 25A of said chapter 166, as so
2 appearing, is hereby amended by striking out, in line 24, the
3 words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 258. Said section 25A of said chapter 166, as
2 so appearing, is hereby further amended by striking out the
3 last paragraph and inserting in place thereof the following
4 paragraph:—
5 No attachments shall be made without the consent of the utility
6 to the poles, towers, piers, abutments, conduits, manholes, and
7 other fixtures necessary to sustain, protect, or operate the wires or
8 cables of any lines used principally for the supply of electricity
9 in bulk.

1 SECTION 259. Section 27 of said chapter 166, as so appearing,
2 is hereby amended by striking out, in line 6, the words “public
3 utilities” and inserting in place thereof the following words:—
4 telecommunications and energy.

1 SECTION 260. Section 44 of said chapter 166, as so appearing,
2 is hereby amended by striking out, in line 11, the words “public
3 utilities” and inserting in place thereof the following words:—
4 telecommunications and energy.

1 SECTION 261. Said section 44 of said chapter 166, as so
2 appearing, is hereby further amended by striking out, in line 25,
3 the words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 262. Section 1 of chapter 166 A of the General Laws
2 is hereby amended by striking out the definition of “Community
3 antenna television system” or “CATV system”, inserted by sec-
-4 tion 110 of chapter 43 of the acts of 1997, and inserting in place
5 thereof the following definition;—
6 “Community antenna television system” or “CATV system”,
7 a facility as defined by federal law at 47 U.S.C. section 522 (7).
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SECTION 263. Said section 1 of said chapter 166A, as most
recently amended by section 33 of chapter 88 of the acts of 1997,
is hereby further amended by inserting before the definition
of “Community antenna television system” the following
definition:—

9

3
4
5

“Commission”, the commission appointed pursuant to section 2
of chapter 25.

6
7

SECTION 264. Said section 1 of said chapter 166A, as so
amended, is hereby further amended by striking out the definition
of “Director” and inserting in place thereof the following
definition;—

9

3
4

“Department”, the department of telecommunications and
energy established pursuant to chapter 25.

5
6

SECTION 265. Said section 1 of said chapter 166A, as so
amended, is hereby further amended by striking out the definition
of “Licensee” and inserting in place thereof the following
definition:—

1
9

3
4

“Licensee”, a person who is issued a license pursuant to section 35

SECTION 266. Section 2 of said chapter 166A, as most
recently amended by section 35 of said chapter 88, is hereby fur-
ther amended by striking out the first three paragraphs and
inserting in place thereof the following paragraph:—

9

3
4
5 There shall be established in the department of telecommunica-

tions and energy a division of community antenna television.
Subject to the provisions of section 4 of chapter 25, the chairman
of the department shall designate a director of said division who
shall have the full scope of authority of all of the provisions of
this chapter, including, but not limited to; presiding at hearings
pursuant to section 2A; the right to maintain or intervene in an
action pursuant to section 12; the authority to hear appeals and
issue enforcement orders pursuant to section 14; the authority to
regulate rates pursuant to section 15, the authority to promulgate
rules and regulations pursuant to section 16; its enforcement
powers pursuant to section 17; and all other authority to carry out
the duties and responsibilities of this chapter. Appeals of any deci-
sion, order or ruling of the director may be brought within 14 days
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of the issuance of said decision to the full body of the commis-
sioners of the department. When requested by any party inter-
ested, the department shall rule upon any question of substantive
law properly arising in the course of any proceeding before the
division within 14 days. Except as otherwise provided in this
chapter, appeals taken from orders of the department shall be
governed by section 5 of chapter 25. The provisions of this section
shall expire 3 years from its effective date.
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SECTION 267. Section 5 of chapter 1678 of the General Laws,
as appearing in the 1996 Official Edition, is hereby amended by
striking out, in line 78, the words “public utilities” and inserting
in place thereof the following words: — telecommunications
and energy.

1
2

3
4
5

SECTION 268. Section 20 of said chapter 1678, as so
appearing, is hereby further amended by striking out, in line 55,
the words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

1
2
3
4

SECTION 269. Section 1 of chapter 182 of the General Laws,
as so appearing, is hereby amended by striking out, in lines 6
and 7, the words “public utilities” and inserting in place thereof
the following words; — telecommunications and energy.

2
3
4

SECTION 270. Section 32 of chapter 184 of the General Laws,
as so appearing, is hereby amended by striking out, in line 96, the
words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

2

3
4

1 SECTION 271. Section 5 of chapter 187 of the General Laws,
as so appearing, is hereby amended by striking out, in line 17, the
words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

2
3
4

SECTION 272. Said section 5 of said chapter 187, as so
appearing, is hereby further amended by striking out, in line 23,2
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the words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

3
4

SECTION 273. Section 76 of chapter 233 of the General Laws,
as so appearing, is hereby amended by striking out, in line 6, the
words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

2
3
4

SECTION 274. Section 34 of chapter 262 of the General Laws,
as so appearing, is hereby amended by striking out, in line 56, the
words “public utilities” and inserting in place thereof the
following words:—telecommunications and energy.

2

3
4

SECTION 275. Said section 34 of said chapter 262, as so
appearing, is hereby further amended by striking out, in line 60,
the words “public utilities” and inserting in place thereof the
following words;— telecommunications and energy.

2
3
4

SECTION 276. Said section 34 of said chapter 262, as so
appearing, is hereby further amended by striking out, in line 66,
the words “public utilities” and inserting in place thereof the
following words;—telecommunications and energy.

1
i

3
4

SECTION 277. Said section 34 of said chapter 262, as so
appearing, is hereby further amended by striking out, in line 70,
the words “public utilities” and inserting in place thereof the
following words:— telecommunications and energy.

1
9

3
4

1 SECTION 278. Section 44 of said chapter 262, as so appearing,
2 is hereby amended by striking out, in line 1, the words “public
3 utilities” and inserting in place thereof the following words:—
4 telecommunications and energy.

1 SECTION 279. Section 120 D of chapter 266, as so appearing,
2 is hereby amended by striking out, in line 41, the words “public
3 utilities” and inserting in place thereof the following words:—
4 telecommunications and energy.
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1 SECTION 280. Section 6 of chapter 268 of the General Laws,
2 as so appearing, is hereby amended by striking out, in line 3, the
3 words “public utilities” and inserting in place thereof the
4 following words:— telecommunications and energy.

1 SECTION 281. Section 33 of said chapter 268, as so appearing,
2 is hereby amended by striking out, in line 6, the words “public
3 utilities” and inserting in place thereof the following words:—
4 telecommunications and energy.

1 SECTION 282. Chapter 268 A of the General Laws is hereby
2 amended by inserting after section BA, as so appearing, the
3 following new section;—
4 Section 88, No member of the department of telecommunica-
-5 tions and energy commission, appointed pursuant to section 2 of
6 chapter 25 of the General Laws, shall, within one year after his or
7 her service has ceased or terminated on said commission, or act as
8 an executive agent before said commission on behalf of, any com-
-9 pany or regulated industry over which said commission had juris-

-10 diction during the tenure of such member of the commission.

1 SECTION 283. Section 178 of chapter 271 of the General
2 Laws, as so appearing, is hereby amended by striking out, in
3 line 3, the words “public utilities” and inserting in place thereof
4 the following words;— telecommunications and energy.

1 SECTION 284, Chapter 614 of the acts of 1968 is hereby
2 amended by striking out section I, as appearing in section 7 of
3 chapter 777 of the acts of 1981, and inserting in place thereof the
4 following section: —

5 Section 1. Declaration of Policy. It is hereby declared that, for
6 the benefit of the people of the commonwealth, the increase of
7 their commerce, welfare, and prosperity, and the improvement of
8 their health and living conditions, it is essential that this and
9 future generations of youth be given the fullest opportunity to

10 learn and to develop their intellectual and mental capacities; that it
11 is essential that institutions for higher education within the com-
-12 monwealth be provided with appropriate additional means to
13 assist such youth in achieving the required levels of learning and
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development of their intellectual and mental capacities; that it is
essential that hospitals and other charitable institutions within the
commonwealth be provided with appropriate additional means to
expand, enlarge, and establish health care, hospital, charitable,
and other related facilities; that it is essential that cultural institu-
tions within the commonwealth be provided with appropriate
additional means to expand the services and resources which they
offer for the intellectual and artistic enrichment of the people of
the commonwealth and for educational and scientific purposes;
and that it is the purpose of this act to provide a measure of assis-
tance and an alternative method to enable institutions for higher
education, hospitals, other charitable institutions, and cultural
institutions in the commonwealth to provide the facilities and
structures which are sorely needed to accomplish the purposes of
this act, all to the public benefit and good, to the extent and
manner provided herein.
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SECTION 285. The definition of “project” in section 3 of
said chapter 614, as appearing in paragraph (b) of section 1 of
chapter 789 of the acts of 1985, is hereby amended by striking
out, in the last line, the word “parties.” and inserting in place
thereof the following words:— parties; and, notwithstanding any-
thing in this definition to the contrary, “project” may also include
any capital or operating expenditure which may legally be made
by any participating institution and the thing produced or acquired
by such expenditure.

i
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SECTION 286. The definition of “hospital” in paragraph (g) of
said section 3 of said chapter 614, as appearing in section 2 of
said chapter 789, is hereby amended by striking out, in the last
line, the word “facility.” and inserting in place thereof the
following words:— facility; or any other non-profit charitable
institution in the commonwealth not otherwise eligible to partici-
pate under this act; provided, however, that such other non-profit
charitable institution may only undertake the financing and con-
struction or acquisition of a project or undertake the refunding or
refinancing of obligations or of a mortgage or of advances to the
extent that such projects, obligations, mortgages, or advances con-
sist of or result from the purchase of energy or from energy con-
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13 servation or related projects of such other non-profit charitable
14 institution; and provided further, that such other non-profit chari-
-15 table institution participates in or is a member of a group power
16 purchasing program organized and administered by or on behalf
17 of the authority.

1 SECTION 287. Section 5 of said chapter 614 of the acts
2 of 1968 is hereby amended by inserting after clause (o) the
3 following clause;—
4 (OV2) to issue electric rate reduction bonds, as defined in
5 section 1H of chapter 164 of the General Laws, for the benefit of
6 any electric company, as defined in section 1 of said chapter 164,
7 that is determined to be eligible for said bond financing by the
8 department of telecommunications and energy pursuant to said
9 chapter 164, provided, however, that such electric rate reduction

10 bonds shall constitute bonds as defined in clause (d) of section 3;
11 provided further, that such an electric company shall be deemed to
12 be a participating institution as defined in clause (n) of section 3;
13 and provided further, that the financing or refinancing of transi-
-14 tion costs or the acquiring of transition property as provided for in
15 said section 1H of said chapter 164 shall be deemed to be a pro-
-16 ject as defined in clause (b) of section 3.

1 SECTION 288. Chapter 292 of the acts of 1978, as most
2 recently amended by section 1 of chapter 56 of the acts of 1997, is
3 hereby further amended by striking out sections 2 and 3.

1 SECTION 289. The first sentence of subsection (e) of section 7
2 of chapter 465 of the acts of 1980, as appearing in section 89 of
3 chapter 233 of the acts of 1983, is hereby amended by striking out
4 the words “and the department are hereby each severally” and
5 inserting in place thereof the following word: — is.

1 SECTION 290. The third sentence of said section (e) of said
2 section 7 of said chapter 465, as so appearing, is hereby amended
3 by striking out the words “or department”.

1 SECTION 291. The sixth sentence of said section (e) of said
2 section 7 of said chapter 465, as so appearing, is hereby amended
3 by striking out the words “or department”.
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SECTION 292. Chapter 234 of the acts of 1985, as most
recently amended by section 2 of chapter 56 of the Acts of 1997,
is hereby amended by striking out section 3.

1
9

3

SECTION 293. The first sentence of section 8 of chapter 428 of
the acts of 1993 is hereby amended by inserting, in line 7, after
the word “generators” the following words:— who are then.

I
9

3

SECTION 294. The first sentence of said section 8 of said
chapter 428 is hereby further amended by striking out the words

1
9

“storing waste” and inserting in place thereof the following
words:— are storing or have in storage waste.

3
4

SECTION 295, There is hereby established on the books of the
commonwealth the Ratepayer Parity Trust Fund in which shall be
deposited all monies derived from capital gains taxes that result
from the sale of electric generation plants and which are collected
pursuant to sections 1 and 6F of chapter 62 of the General Laws
and fines and penalties collected pursuant to sections 102C
and 138 of chapter 164 of the General Laws during the transition
cost recovery period pursuant to section 1G of said chapter 164, or
any other fines and penalties authorized under this act . Said fund,
together with all interest accrued therein, shall be applied solely to
reduce the cost paid for electricity by residential and small busi-
ness ratepayers located throughout the commonwealth who are
disproportionately adversely impacted, which determination shall
be made pursuant to this section, by the implementation of the
restructured electric markets for the duration of the transition cost
recovery period established pursuant to the provisions of this act.
Said monies shall be distributed by the department to the
ratepayer by a direct reduction of the transition charge authorized
by the department to be recovered by a distribution company
through the non-bypassable charge established under this act. In
order to implement the provisions of this section, the department
shall no later than the retail access date, determine the average
statewide transition charge and shall apply the proceeds from the
Fund to reduce said charge for those areas of the commonwealth
in which the transition charge is higher than the statewide
average, provided, that such reductions shall be applied equally
throughout the affected regions. The department shall file a report
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28 annually with the house and senate committees on ways and
29 means detailing the rate reductions achieved by application of the
30 Fund proceeds. The department is authorized and directed to
31 establish rules and regulations to implement the provisions of
32 this section.

SECTION 296. Notwithstanding any general or special law,
rule, or regulation to the contrary, the Massachusetts Emergency
Management Agency is hereby authorized to make an assessment
against each operator of a nuclear power plant inside and outside
of the commonwealth which is within a ten-mile radius of a
municipality within the commonwealth to defray the costs
incurred by the office of emergency preparedness in the perfor-
mance of its duties pertaining to nuclear safety emergency
preparedness in an amount to be appropriated annually by the
general court.
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SECTION 297. Notwithstanding any general or special law,
rule or regulation to the contrary, the department of telecommuni-
cations and energy is hereby authorized and directed to coordinate
with the operator of the bulk power system in New England, the
Federal Energy Regulatory Commission, and the other public
utility commissions in the states of Connecticut, Maine, New
Hampshire, New York, Rhode Island, and Vermont to adopt and
implement appropriate policy initiatives and statutory reforms,
including, but not limited to, the further development of the oper-
ator of the bulk power system, to ensure the independent opera-
tion of the regional bulk power system in order to provide for full
and fair competition in electric generation while preserving the
reliability of the system.
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14 The governor, acting by and through said department, is hereby

authorized and directed to pursue the formation of a regional
oversight committee with members from the various public utili-
ties regulatory bodies from Connecticut, Maine, New Hampshire,
New York, Rhode Island, and Vermont to monitor any indepen-
dent systems operator serving the New England/New York area
formed through federal statute or regulation. Said committee shall
be encouraged to pursue regional coordination of transmission
oversight, including, but not limited to, the development and exe-
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cution of a regional compact agreement, subject to federal con-
gressional and executive approval, in an effort to jointly monitor
issues of reliability which affect the region as a whole and to
require publicly and investor-owned utilities located in the afore-
mentioned states that sell energy to retail customers in the com-
monwealth to adhere to enforceable standards and protocols to
protect the reliability of the regional transmission and distribution
systems.
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SECTION 298. Notwithstanding any general or special law,
rule, or regulation to the contrary, any person who is licensed
pursuant to the provisions of the sixth paragraph of section 53 of
chapter 146 of the General Laws or covered by section 7 of
chapter 141 of the General Laws shall continue to be licensed or
covered by said statutes as if such person was an employee of a
previously regulated utility for so long as such person performs
the same work in the same location or locations for any successor
employer or employers. In the event a person who has been
licensed as an employee of a utility pursuant to the provisions of
said section 53 of said chapter 146 or covered by said section 7 of
said chapter 141 seeks licensure under the non-utility sections of
said statutes, such person shall have credited towards any experi-
ence requirements of said statutes or any rules or regulations made
thereunder, all relevant service performed in the employment of
the utility or successor employers. The board of regulations of the
division of registration and the department of public safety shall
promulgate rules and regulations in order to ensure the continua-
tion of exemption from licensure under this section is limited to
those steps necessary to enable the existing utility industry work-
force to work in their places and locations of employment as of
the effective date of this act. Said requirements relative to such
continuation of exemption from licensure shall require, without
limitation, said company or applicant to submit the names of indi-
viduals, jobs performed, nature of work, and work locations of
individuals seeking continuation of said exemption.
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I SECTION 299. Notwithstanding any general or special law,
rule, or regulation to the contrary, since the restructuring of the
electricity industry in the commonwealth and the transition to
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4 expanded customer retail choice and competitive markets in said
5 industry will trigger shifts in the natural gas utility industry as
6 regulated by the department of telecommunications and energy,
7 said gas utilities, in the implementation of any restructuring of or
8 the unbundling of the rate structure for the natural gas industry in
9 the commonwealth, shall consider the experience and expertise of
10 the work force in order to ensure the safety and reliability of the
11 natural gas system and the continued provision of high quality
12 customer service, and to avoid economic dislocation.

SECTION 300. Notwithstanding the provisions of any general
or special law to the contrary, to the extent that the power cost
component of the standard service transition rate to retail cus-
tomers is below the cost at which the electric company procures
power for such standard service transition rate from its wholesale
suppliers pursuant to chapter 164 of the General Laws, the depart-
ment of telecommunications and energy is authorized and directed
to implement the provisions of said chapter 164 to ensure that the
standard service transition rate does not impede the development
of a competitive market for all Massachusetts customers. In ful-
filling the provisions of the section, the department may require
that if a distribution company defers for future cost recovery any
part of the competitive cost to procure and deliver power to stan-
dard service customers, a comparable deferral, or comparability
credit shall be applied to the bills of all customers, regardless of
the identity of their supplier, or by such other mechanism as the
department determines to be appropriate, provided, however, that
such mechanism shall remain in place only for such period of time
as the retail rate for standard service is below the costs incurred
by the distribution company in providing standard offer service to
such customers. Any cost deferrals required under this section
shall be recovered with a return commencing when the deficiency
for sales under the standard service transition rate no longer exists
with a plan to be filed by the distribution company and approved
by the department. The department shall issue rules and regula-
tions to implement the provisions of this section no later than
September 15, 1998.
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SECTION 301. Notwithstanding any general or special law,
rule, or regulation to the contrary, the department of telecommuni-
cations and energy, the division of energy resources, and the office
of the attorney general shall, within 45 days after the effective
date of this act, file with the executive office of administration
and finance a detailed budget analyses relative to the additional
fiscal and personnel resources, if any, each such agency shall
require in the fiscal year beginning July 1, 1998 in order to imple-
ment the provisions of this act. Said analyses shall be forwarded
to the house and senate committees on ways and means, the joint
committee on government regulations and the joint committee on
energy, respectively, within five business days of submission to
said executive office. Said analyses shall contain recommenda-
tions, if any, for the establishment, through an assessment process
upon entities regulated by said department, of new revenue
sources to adequately fund said fiscal and personnel requirements.
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SECTION 302. Notwithstanding any general or special law,
rule, or regulation to the contrary, any petition to construct a gen-
erating facility filed pursuant to section 69J of chapter 164 of the
General Laws, which is pending before the energy facilities siting
board as of the effective date of this act, may be reviewed pur-
suant to the provisions of either section 69J or section 69JVi of
said chapter 164, at the petitioner’s discretion and request; pro-
vided, however, that any petition to construct a generating facility
pursuant to said section 69J of said chapter 164, which has been
subject to a public hearing prior to the effective date of this act,
shall be subject to the provisions of said section 69J and not the
provisions of said section 69J14.
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SECTION 303. Notwithstanding any general or special law,
rule, or regulation to the contrary, there is hereby created a special
commission, which is hereby authorized and directed to review
and analyze outstanding concerns regarding the siting of energy
facilities in the commonwealth. Such concerns shall include, but
not be limited to, the following: (i) the development of a proce-
dure for coordinating and consolidating applications to construct
generating facilities between and among the board, the department
of environmental protection, and other appropriate agencies, to
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enable “one-stop shopping”, so-called, for necessary permits or
certificates or other appropriate streamlining of the permitting
system; (ii) the expansion of such coordinated procedures to other
energy facilities, if appropriate; (iii) possible changes to the
energy facilities siting board’s procedures for reviewing electric
and gas transmission lines in light of recent and proposed changes
in the structure and regulation of the electric and gas industries,
including regional approaches to the siting of such facilities;
(iv) clarification of the energy facilities siting board’s jurisdiction
over the repowering of existing generating facilities at existing
sites and the appropriate standards for reviewing such repowerings;
(v) the development of coordinated procedures to encourage
the re-use of existing industrial sites for the development of
generating facilities; (vi) the issue of application fees paid by
developers to the energy facilities siting board and the correlation
of such fees to the board’s procedures, as statutorily revised
pursuant to this act, in reviewing such applications; (vii) the pos-
sibility of requiring applicants to provide either (a) evidence that
the proposed facility would employ the best available and most
efficient technology to control and reduce water withdrawals, or
(b) a description of the environmental impacts, costs and relia-
bility of the water withdrawal method chosen and explanation of
why the proposed technology was chosen; provided, however, that
said study shall include, but not be limited to, recommendations,
if any, on reducing the application fee paid by developers to the
board in light of the board’s statutorily revised standards of
review of such applications pursuant to the provisions of this act.
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37 Said commission shall consist of: the chairman of the depart-

ment of telecommunications and energy, or his designee, who
shall serve as the chairman of said study commission; the com-
missioner of the department of environmental protection, or his
designee; a member of the energy facilities siting board other than
the chairman of the department of telecommunications and energy,
who shall be selected to serve on said commission by the gov-
ernor; the house and senate chairmen of the joint committee on
government regulations; the house and senate chairmen of the
joint committee on energy; and ten members to be appointed by
the governor, one of whom shall be a representative of the
Massachusetts Municipal Association, one of whom shall be a
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representative of the Massachusetts Association of Health Boards,
two of whom shall be a representative of an environmental protec-
tion organization, two of whom shall be representatives of the
electric industry including one member from the electric genera-
tion industry and one member representing an electric utility, one
of whom shall be a representative of the gas industry, one of
whom shall represent residential ratepayers, and two of whom
shall be recommended by Massachusetts AFL-CIO. Said study
commission shall report the results of its review and analysis by
filing the same with the joint committees on government regula-
tions and energy, respectively, and the house and senate commit-
tees on ways and means on or before December 31, 1998.
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SECTION 304. Notwithstanding any general or special law,
rule, or regulation to the contrary, no sooner than January 1, 2000,
the department of telecommunications and energy, in conjunction
with the division of energy resources, is hereby authorized and
directed to commence an investigation and study relative to the
manner in which metering, meter maintenance and testing,
customer billing, and information services have been provided by
distribution companies since March 1, 1998, pursuant to the provi-
sions of chapter 164 of the General Laws, to analyze and deter-
mine whether such services should be unbundled and provided
through a competitive market, whether in doing so any substantive
savings accrues to consumers, and whether such substantive
savings can be effected with little, if no, disruptions to employee
staffing levels of those distribution companies presently con-
ducting those activities. Said study shall also include an investiga-
tion and review of the creation of exclusive distribution service
territories, pursuant to section IB of said chapter 164, to deter-
mine if such exclusivity shall be terminated or altered in any
manner. As part of its investigation and study, said department
shall consult with and seek input from, through a public hearing
process conducted in accordance with the provisions of chap-
ter 30A of the General Laws, any and all interested parties,
including, but not limited to, employees of and representatives of
employees of distribution companies engaged in such services,
electricity ratepayers, consumer representatives, and representa-
tives of electricity services interests, including distribution and
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transmission companies and natural gas industry interest. Said
department shall require all distribution companies operating in
the commonwealth pursuant to said chapter 164 to file detailed
information relative to their costs of providing such metering,
billing, and information services, including, but not limited to,
capital costs, depreciation, operating expenses, and taxes. In the
event that said department determines that such services shall
be subject to unbundling and competition, or that territorial
exclusivity shall be terminated or altered in any manner,
said department shall, by no later than January 1, 2001, file its
recommendations, along with drafts of legislation necessary to
implement said recommendations, with the clerk of the house of
representatives. Any unbundling and creation of retail competition
of such services shall not commence unless statutorily allowed
through amendments to said chapter 164 upon said department’s
compliance with the provisions herein. In the event of unbundling
of and retail competition in metering and billing services, the
department will ensure that firms providing these services collect
the correct amounts from ratepayers. If the department determines
a firm is not collecting the full amount due or a firm defaults on
its obligation to collect sums owed to the electric company, the
distribution company, a transmission company, a generation com-
pany, the financing entity, or electric rate reduction bondholders,
it shall order that such firm cease and desist metering and billing
operations and the distribution company resume providing such
services within 30 days.
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1 SECTION 305. Notwithstanding any general or special
law, rule, or regulation to the contrary, the department of telecom-
munications and energy shall, by no later than July 1, 1998,
disclose publicly all rates approved by said department prior to
July 1, 1997, for the sale of electricity pursuant to section 94 of
chapter 164 of the General Laws which were previously not dis-
closed to the public pursuant to section 5D of chapter 25 of the
General Laws. For the purposes of this section, any such rate shall
be considered public information and in no manner shall continue
to receive non-disclosure status pursuant to said section 5D of
said chapter 25.
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SECTION 306. Notwithstanding the provisions of any general
or special law, rule, or regulation to the contrary, any distribution
company, aggregator, gas company, municipal light plant, or sup-
plier, as defined and governed pursuant to the provisions of
chapter 164 of the General Laws, shall be required to provide
electricity or gas services to persons or corporations engaged in
the business of agriculture or farming, as defined pursuant to
section 1A of chapter 128 of the General Laws, at rates, prices,
and charges established at least 10 percent below any other rate,
price, or charge category, with further rate, price, or charge con-
siderations granted for off-peak consumption.
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SECTION 307. No later than January 1, 2002, the department
of revenue shall commence an investigation and study of the via-
bility and effectiveness of the provisions of paragraph (3) of
clause Sixteenth of section 5 of chapter 59 of the General Laws
and section 38H of said chapter 59, including the payment in lieu
of taxes agreements authorized pursuant to subsection (a) of said
section 38H of said chapter 59, in alleviating any undue fiscal
hardships suffered by cities and towns as a result of reduced
property tax revenues from either the devaluation of property on
which is located electricity generation facilities or the sale by
electric or generation companies of such property and the subse-
quent termination of generation activities thereon. Said depart-
ment shall, by May 1, 2002, file its recommendations and
findings, including a determination as to whether or not such pro-
visions relative to payments in lieu of taxes should be altered in
any manner, with the joint committees on taxation and govern-
ment regulations, respectively, and the house and senate commit-
tees on ways and means.
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1 SECTION 308. The department of revenue shall, within 30
2 days of the effective date of this act, commence an investigation
3 and study as to the potential fiscal implications to the revenues of
4 the commonwealth, including any potential impacts arising
5 from out-of-state occurrences, for the following two proposed
6 amendments:
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(1) Amending section 6 of chapter 62 of the General Laws by
inserting the following two new subsections, as follows: —

7
8
9 (j) Any individual who contracts with a retail electricity

supplier to purchase renewably-generated electricity in excess of
minimum requirements under any renewables portfolio standard
established by law, shall be entitled to take an income tax deduc-
tion equivalent to 50 percent of the above-market price. The deter-
mination of above-market price shall be performed and certified
by the department based on an analysis of current market condi-
tions. The department may promulgate any rules, regulations, or
procedures necessary to make such a determination.
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(k) Any individual who purchases company qualifying energy
efficiency equipment shall be entitled to an income tax deduction
equivalent of 20 percent of the cost up to a maximum of $lO,OOO
annually. The division of energy resources shall, through a public
hearing process, determine a level of efficiency necessary to
qualify a product for the deduction. Systems to be considered
shall include high-efficiency lighting and ballasts, residential and
commercial refrigerators and freezers, electric and gas water
heating systems, ground-source or high efficiency heat pumps,
horizontal-axis washing machines, and high-efficiency furnaces.
The division shall set the minimum qualifying efficiency standard
based upon achieving significant improvements over federal
appliance efficiency standards and with the intent of creating
incentives to purchase equipment consuming less energy than 75
per cent of similar products on the market. The division shall have
the authority to add or alter qualifying products based upon
changes in technology and federal standards.
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(2) Amending section 31A of chapter 63 of the General Laws,
by inserting the following two new subsections, as follows:—

35
36
37 (n) Any business which contracts with a retail electricity sup-

plier to purchase renewably-generated electricity in excess of min-
imum requirements under any renewables portfolio standard
established by law, shall be entitled to take a business tax deduc-
tion equivalent to 25 per cent of the above-market price. The
determination of above-market price shall be performed and certi-
fied by the department based on an analysis of current market
conditions. The department may devise any rules or procedures
necessary to make such a determination.
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46 (o) Any business purchasing qualifying energy efficiency
47 equipment shall be entitled to an income tax deduction equivalent
48 to 10 per cent of the cost up to a maximum of $50,000 annually.
49 The division of energy resources shall, through a public hearing
50 process, determine a level of efficiency necessary to qualify a
51 product for the deduction. Systems to be considered shall include
52 high-efficiency lighting and ballasts, residential and commercial
53 refrigerators and freezers, electric and gas water heating systems,
54 ground-source or high efficiency heat pumps, horizontal-axis
55 washing machines, and high-efficiency furnaces. The division
56 shall set the minimum qualifying efficiency standard based upon
57 achieving significant improvements over federal appliance effi-
-58 ciency standards and with the intent of creating incentives to
59 purchase equipment consuming less energy than 75 per cent of
60 similar products on the market. The division shall have the
61 authority to add or alter qualifying products based upon changes
62 in technology and federal standards.
63 Upon the completion of its investigation and study, the depart-
-64 ment of revenue shall file a report, detailing its findings and rec-
-65 ommendations, with the joint committees on taxation and
66 government regulations, respectively, and the house and senate
67 committees on ways and means.

1 SECTION 309. Notwithstanding any general or special law,
2 rule, or regulation to the contrary, the department of telecommuni-
-3 cations and energy and the division of energy resources shall
4 submit any rules and regulations promulgated under the provi-
-5 sions of this act to the joint committee on government regulations
6 for its review at least 30 days prior to the effective date of said
7 regulations.

1 SECTION 310. Any petition or other matter pursuant to said
2 chapter 166 A of the General Laws before the community antenna
3 television commission, established by section 1 of chapter 1103 of
4 the acts of 1971, which is pending on July 1, 1998, shall be
5 deemed to constitute a petition to or other matter within the juris-
-6 diction of the department of telecommunications and energy.

1 SECTION 311. All employees of the community antenna tele-
-2 vision commission, established by section 1 of chapter 1103 of the
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acts of 1971, transferred by this act to the department of telecom-
munications and energy, who immediately prior to July 1, 1998,
either hold permanent appointment in positions classified under
chapter 31 of the General Laws or have tenure in their positions
by reason of section 9A of chapter 30 of the General Laws, are
hereby transferred to the department of telecommunications and
energy, every such transfer to be without impairment of civil
service status, seniority, retirement, or other rights of the
employee and without interruption of service within the meaning
of said chapter 31 or said section 9A and without reduction in
compensation or salary grade, notwithstanding any change in title
or duties resulting from such transfer, subject to the provisions of
said chapter 31 and the rules and regulations adopted thereunder;
provided, however, that the position of executive director of
said community antenna television commission and said division
of community antenna television, established by section 2 of
said chapter 166A, shall become a managerial position of the
department.
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All employees of said community antenna television commis-
sion who, immediately prior to July I, 1998, neither hold perma-
nent appointment in such positions nor have such tenure, are
hereby transferred to the department of telecommunications and
energy, every such transfer to be without impairment of seniority,
retirement, or other rights of such employees, and without inter-
ruption of services within the meaning of said section 9A of
chapter 30 and without reduction in compensation or salary grade,
notwithstanding any change in title or duties resulting from such
transfer.
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32 Nothing in this section shall be construed to confer upon any

employee any rights not held immediately prior to the effective
date of this act or to prohibit any reduction of salary or grade,
transfer, reassignment, suspension, discharge, layoff, or abolition
of position not prohibited prior to said July 1, 1998.
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SECTION 312. All petitions, hearings, and other proceedings
duly brought before and all prosecutions and legal and other
proceedings duly begun by the community antenna television
commission, established by section 1 of chapter 1103 of the acts
of 1971, as amended, prior to July 1, 1998, shall continue
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unabated and remain in force notwithstanding the passage of this
act and shall thereafter be completed before or by the department
of telecommunications and energy.

6
7
8
9 All orders, rules, and regulations duly made, and all licenses or

other approvals granted, and all legal and decisional precedents
established by said community antenna television commission
shall continue in force under said department and the provisions
thereof shall be enforced, until superseded, revised, rescinded, or
canceled in accordance with law by said department.
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All questions regarding the identification of such petitions,
hearings, prosecutions, proceedings, orders, rules, regulations,
licenses, and other approvals, and regarding the completion or
enforcement of matters so transferred, shall be determined by the
chairman of said department.
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SECTION 313. All books, papers, records, property, docu-
ments, equipment, lands, interests in land, buildings, facilities,
and other property, both personal and real, which, immediately
prior to July 1, 1998, are in the custody of the community antenna
television commission, established by section I of chapter 1103 of
the acts of 1971, as amended, are hereby transferred to the depart-
ment of telecommunications and energy. All questions regarding
the identification and disposition of such property shall be deter-
mined by the chairman of said department in accordance with
applicable law.
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SECTION 314. All existing contracts, memoranda of under-
standing, leases and obligations of the community antenna televi-
sion commission, established by section 1 of chapter 1103 of the
acts of 1971, which are in force immediately prior to July 1, 1998,
shall thereafter be performed by the department of telecommuni-
cations and energy, in accordance with applicable law and as the
chairman of said department may determine. No existing right or
remedy of any character shall be lost, impaired, or affected by the
provisions of this act.
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SECTION 315. All monies heretofore appropriated for the
community antenna television commission, established by sec-
tion I of chapter 1103 of the acts of 1971, remaining unexpended

2
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on the effective date of this act are hereby transferred to the
department of telecommunications and energy and shall be avail-
able for expenditure by said department for the purposes for
which such funds were originally appropriated. All questions
regarding the identification and use of such monies shall be deter-
mined by the chairman of said department.
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SECTION 316. Wherever the name of the community antenna
television commission, established by section 1 of chapter 1103 of
the acts of 1971, appears in any general or special law, or in any
order, rule, regulation, or other document, such name shall mean
and shall be construed as referring to the department of telecom-
munications and energy.

9

3
4
5
6

SECTION 317. The regulations of the community antenna tele-
vision commission, established by section 1 of chapter 1103 of the
acts of 1971, codified in 207 Code of Massachusetts Regulations,
shall remain in full force and effect until such time as the depart-
ment of telecommunications and energy may amend or rescind
such regulations or adopt new regulations.
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SECTION 318. Wherever in any general or special law or in
any rule or regulation there is provided a right of appeal to the
community antenna television commission, established by sec-
tion 1 of chapter 1103 of the acts of 1971, a right of appeal to the
commissioners of the department of telecommunications and
energy shall exist, and such appeal shall be made pursuant to the
provisions of any applicable law, rule, or regulation or amend-
ments thereto or, in the absence of such applicable law, rule, or
regulation, pursuant to chapter 30A of the General Laws.
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SECTION 319. All functions, rights, obligations, powers,
duties, and statutory provisions which, prior to July 1, 1998, were
assigned to or exercised by the community antenna television
commission, established by section 1 of chapter 1103 of the acts
of 1971, shall continue to be exercised and performed by, and to
be assigned to, the department of telecommunications and energy,
except as such powers, duties, or other statutory duties are modi-
fied by this act.
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SECTION 320. The provisions of section 711 of chapter 151 A
of the General Laws, as inserted by section 112 of this act, shall
expire on December 31, 2005.

9

3

SECTION 321. Notwithstanding the provisions of any general
or special law to the contrary, the secretary of administration and
finance is hereby authorized and directed to commence, in con-
junction with the division of energy resources and the division of
operational services, an investigation and report concerning the
viability, effectiveness, and cost of requiring all state agencies and
facilities to enter into contracts for the purchase of electricity that
include a minimum 10 per cent of kilowatt-hour sales derived
from reliable renewable energy generating sources which are
available in the commonwealth on the effective date of this act.
Said report shall also project the increase in such renewable
energy sources likely to be developed as a result of any of the pro-
visions of this act, the costs to the commonwealth of procuring
new renewable energy from such sources over a ten year horizon,
and the benefits to such renewable energy providers of the com-
monwealth’s preferred purchase from such sources. Said report
shall be submitted to the house and senate committees on ways
and means by March 1, 2000 and such report shall be updated
annually thereafter.
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SECTION 322. (a) Notwithstanding the provisions of any
general or special law to the contrary, the secretary of administra-
tion and finance, in consultation with the commissioner of the
division of capital planning and operations, shall require any state
agency that initiates, after the effective date of this act, the con-
struction of a new facility, or substantial renovation of an existing
facility that includes the replacement of systems, components, and
other building elements which affect energy or water consump-
tion, and which is either owned or operated by the common-
wealth, shall design and construct such facility to minimize the
life-cycle cost of the facility by utilizing energy efficiency, water
conservation, or other renewable energy technologies pursuant to
the following criteria:
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(i) state agencies shall conduct a life-cycle cost analysis of
any such facility’s proposed design that evaluates the short-term
and long-term cost and technical feasibility of using a passive or
active solar energy system, wind-powered energy system or other
renewable energy system to provide lighting, heat, water heating,
or electricity. State agencies shall utilize solar or wind-powered
systems when the life-cycle cost analysis has determined that such
systems are economically feasible;
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(ii) each new educational facility, including any municipal
educational facility financed through the school building assis-
tance bureau, for which the projected demand for hot water
exceeds 1,000 gallons per day, or which operates a heated swim-
ming pool, shall be constructed, whenever economically and
physically feasible, with a solar or other renewable energy system
as the primary energy source for the domestic hot water system or
swimming pool of the facility;
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30 (iii) each such state agency shall attempt, in the design, con-

struction, equipping and operation of such facilities, to coordinate
these efforts with the division of energy resources in order to max-
imize reliance and benefits of renewable energy research and
investment activities promoted by this act; and

31
32
33
34
35 (iv) each such state agency shall file with said division a

report detailing its compliance with the provisions of this section
with respect to each such facility.

36
37
38 (b) Notwithstanding the provisions of section 11C of chap-

ter 25A of the General Laws, the division of capital planning and
operations may procure energy management services jointly with
a state agency or building authority that is procuring energy or
related services. The provisions of said section IIC shall apply to
the extent determined feasible by the commissioner of the
division.
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45 (c) For purposes of this section, the term “economically-

feasible” shall mean providing a payback period of not more than
ten years, as determined by a life-cycle cost analysis. The division
of capital planning and operations shall establish, by no later than
January 1, 1999, a methodology for use by agencies in assessing
life-cycle costs. The division of energy resources shall issue an
annual report to the general court detailing the compliance record
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52 of all state agencies with the construction and renovation provi-
-53 sions in this section.

1 SECTION 323. The division of energy resources shall conduct
2 a study and analysis in order to determine to what extent the
3 renewable energy portfolio standard, so-called, as established pur-
-4 suant to section 11F of chapter 25A of the General Laws, shall
5 create a process for awarding certified renewable energy credits to
6 renewable energy generators or retail suppliers. In order to imple-
-7 ment such a certified renewable energy credits process, upon a
8 determination of said division, said division shall file recommen-
-9 dations, including drafts of legislation, with the general court, and
10 such process shall not be implemented until provided for by law.

1 SECTION 323A. Notwithstanding the provisions of any
2 general or special law to the contrary, the operation in
3 rental housing of an energy monitoring system installed prior to
4 July 1, 1997, whereby the cost of heat or air conditioning is allo-
-5 cated or charged by the owner to the tenant based upon measure-
-6 ments made by a computerized monitoring system and pursuant to
7 a rental agreement shall be permitted. Upon request of an effected
8 tenant, the consumer division of the department of telecommuni-
-9 cations and energy shall have jurisdiction to determine whether

10 the allocation of cost to such tenant was substantially correct.

1 SECTION 324.The commissioners of the department of
2 public utilities appointed and sworn to said positions on
3 October 1, 1997, are hereby authorized to remain in said positions
4 for the statutorily authorized initial term of one year that is estab-
-5 lished for the expanded department of telecommunications and
6 energy commission pursuant to section 2 of chapter 25 of the
7 General Laws. Notwithstanding the provisions of said section 2,
8 the said commissioners shall be eligible for reappointment to sub-
-9 sequent three-year terms at the discretion of the governor. In the

10 event that the said commissioners decline or are not nominated to
11 said three-year extended appointments, they are hereby declared
12 exempt from the provisions of section 8B of chapter 268 A of the
13 GeneralLaws.
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1 SECTION 325. The provisions of sections 193, 195 to 197,
2 inclusive, and 199 to 218, inclusive, of this act shall take effect 90
3 days after the effective date of this act.

1 SECTION 326. It is hereby declared the intent of the General
2 Court relative to the specific sections of this act mentioned herein
3 is that the full and complete merger of the community antenna
4 television commission with and into the department of tele-
-5 communications and energy shall take effect on July I, 1998.
6 Therefore, sections 264, 265, 267, and sections 310 to 319, inclu-
-7 sive, shall take effect on July 1, 1998.

1 SECTION 328. There is hereby created a special commission
2 on the deregulation and convergence of electric, gas, cable and
3 telecommunications industry, which shall study the ramifications
4 of past and future efforts to restructure the major regulated busi-
-5 nesses and industries serving the commonwealth’s consumers,
6 including, but not limited to, the electric utility industry, telephone
7 and telecommunications industry, including the internet system,
8 the gas industry, the transportation industry, and the cable televi-
-9 sion industry. Said commission shall consist of: the co-chairs of

10 the joint committee on government regulations and four additional
11 members of the general court, including two from the minority
12 party, one selected by the minority leader of the house of repre-
-13 sentatives and one selected by the minority leader of the senate,
14 who among them will elect a chairman; the secretary of adminis-
-15 tration and finance or his designee; the director of the office of
16 consumer affairs; a commissioner of the telecommunications and
17 energy commission; one representative from each of the five
18 aforementioned major regulated industries; one member repre-
-19 senting residential ratepayers; one member representing commer-
-20 cial and industrial ratepayers; two members representing the
21 interests of industry employees, one of whom shall represent orga-
-22 nized labor, and a member of Massachusetts Municipal
23 Association. Said commission shall study and make recommenda-
-24 tions on the potential convergence of these industries in merged or
25 joint projects or activities, the future regulatory role of the com-
-26 monwealth over these industries, including, but not limited to,
27 requiring the department to promulgate model rules and regula-
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28 tions governing the conduct, operation, and rate structure of
29 merged regulated industries, and the impact on consumers of said
30 merged regulated industries. Said commission shall issue an initial
31 report to the joint committee on government regulations on or
32 before January 1, 1999.

SECTION 329. Notwithstanding any general or special law to
the contrary, the department of telecommunications and energy
and the division of energy resources shall establish a pilot pro-
gram to implement the provisions of section 134 of chapter 164 of
the General Laws, inserted by this act. Said pilot program shall
consist of four initial aggregation programs which shall consist of
two municipal aggregation programs and two aggregation pro-
grams created by a county or a regional government which has
voted prior to the effective date of this act to pursue the creation
of a county administered aggregation program; provided, how-
ever, that a county or regional government which votes to pursue
the creation of an aggregation program administered by such
county or regional government after the effective date of this act
may submit an aggregation plan to said department, after consul-
tation with said division, which may, during the pilot program
established herein, approve such plan and the implementation of
such plan prior to the conclusion of the pilot program if said
department determines that such approval is in the best interest of
the ratepayers of the county or regional government.
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SECTION 330. Notwithstanding any general or special law,
rule or regulation to the contrary, no property of the Holyoke
Water Power Company which is used in the manufacture and gen-
eration of electricity, except pollution control equipment operated
and maintained by said company, shall be exempt from taxation
pursuant to the provisions of paragraph (3) of clause Sixteenth of
section 5 of chapter 59 of the General Laws.
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SECTION 331. Notwithstanding any general or special law,
rule or regulation to the contrary, there is hereby created a special
commission, which is hereby authorized and directed to investi-
gate and study the role of the Massachusetts Municipal Wholesale
Electric Company, hereinafter called MMWEC, in the deregulated
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6 market created by a restructured electric utility industry as pro-
-7 vided in this act. Said commission shall file its report with the
8 clerks of the house and senate, and the joint committee on govern-
-9 ment regulations on or before February 15, 1998. Said committee
10 shall be comprised of three members of the senate, two of whom
11 shall be appointed by the senate president, and one of whom shall
12 be appointed by the leader of the minority party, but which
13 appointments shall include the senator from the MMWEC com-
-14 munity where the generation facility is located; three members of
15 the House, two of whom shall be appointed by the speaker of the
16 house and one of whom shall be appointed by the minority leader,
17 but which appointments shall include the representative from the
18 MMWEC community where the generation facility is located; two
19 ratepayers from the MMWEC communities appointed by the gov-

-20 ernor; a member of the MMWEC board of directors to be
21 appointed by the board; a member of the commission of the
22 department of telecommunications and energy to be appointed by
23 the commission; the commissioner of the division of energy
24 resources; and a member of the Massachusetts Municipal
25 Association.

1 SECTION 332. Any agreement as described in subsection (d)
2 of section 38H of chapter 59 of the General Laws executed prior
3 to and in effect on the effective date of this act is hereby ratified,
4 validated and confirmed in all respects and as though this act has
5 been in full force and effect at the time of the execution of said
6 agreement.

1 SECTION 333. Notwithstanding any general or special law or
2 regulation to the contrary an electric company shall not be
3 required to divest or otherwise include within its transition cost
4 calculation, a generation facility that ceased to generate electricity
5 as of January I, 1993 and that is retired from rate base; provided
6 that said facility and the property on which it is located is subject
7 to a long-term lease to a non-profit, educational entity.

1 SECTION 334. Notwithstanding the other provisions of this
2 act, the genera! court shall study the feasibility that any electric
3 rate reduction bonds, so-called, be issued on a tax-exempt basis in
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4 order to confer the savings that would result to the electricity rate
5 payers of the commonwealth. Accordingly, there is hereby estab-
-6 lished a stranded cost securitization commission consisting of the
7 state treasurer or his representative, the state auditor or his repre-
-8 sentative, the secretary of administration and finance or his repre-
-9 sentative, two members appointed by the president of the senate,

10 two members appointed by the speaker of the house of representa-
-11 tives, one member appointed by the minority leader in the senate
12 and one member appointed by the minority leader in the house of
13 representatives. Said commission shall report the results of its
14 study by filing the same with the general court no later than
15 December 31, 1998. The report of the commission shall include
16 recommended changes to this act, if any, regarding the issuance of
17 electric rate reduction bonds in a manner which achieves the max-
-18 imum benefits, including but not limited to, issuance of said bonds
19 on a tax-exempt basis.

1 SECTION 335. The department of energy and resources is
2 authorized to conduct a study to evaluate a mechanism for estab-
-3 lishing a program of underground burial of electrical wires in the
4 commonwealth.

1 SECTION 336. Notwithstanding any general or special law,
2 rule, or regulation to the contrary, no property of any power com-
-3 pany which is used in the manufacture and generation of elec-
-4 tricity, except pollution control equipment operated and
5 maintained by any power company, shall be exempt from taxation
6 pursuant to the provisions of paragraph (3) of the clause Sixteenth
7 of section 5 of chapter 59 of the General Laws. Any manufacture
8 of power that is not greater than 60 megawatts and which pro-
-9 duces electric energy and steam or other forms of useful energy

10 utilized for industrial, commercial, heating or cooling purposes
11 shall be exempt from this section.
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