
SENATE No. 2128
[Senate, March 2, 1998 Ms. Jacques moved that the Senate Bill

protecting conscientious employees (Senate, No. 2123) be amended
by adding at the end thereof the following:—

®ljf Commontoealtfj of itlntssacljusctts

In the Year One Thousand Nine Hundred and Ninety-Eight

1 SECTION 2. The General Laws, as appearing in the 1994
2 Official Edition, are hereby amended by inserting after Chap-
-3 ter 12, the following new chapter:—

4
5

6 Section 1. For the purposes of this chapter, the following words
7 shall have the following meaning unless the context clearly
8 requires otherwise;—
9 (a) “Claim,” includes any request or demand, whether pursuant

10 to a contract or otherwise, for money or property which is made to
1 1 an officer, employee, agent or other representative of the com-

-12 monwealth, political subdivision thereof or to a contractor, sub-
-13 contractor, grantee, or other person if the commonwealth or any
14 political subdivision thereof provides any portion of the money or
15 property which is requested or demanded, or if the commonwealth
16 or any political subdivision thereof will reimburse directly or indi-
-17 rectly such contractor, subcontractor, grantee, or other person for
18 any portion of the money or property which is requested or
19 demanded.
20 tb) “Knowing and knowingly,” a person, who has actual knowl-
-21 edge of relevant information; or acts in deliberate ignorance of the
22 truth or falsity of the information; or acts in reckless disregard of
23 the truth or falsity of the information. No proof of specific intent
24 to defraud is required.

(c) “Original source,” an individual who has direct and inde-
-26 pendent knowledge of the information on which the allegations

CHAPTER 12A.
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27 are based and has voluntarily provided the information to the
28 attorney general, without public disclosure thereof, before filing
29 an action under this chapter which is based on the information.
30 (d) "Person,” any natural person, corporation, partnership, asso-
-31 ciation, trust or other business or legal entity.
32 (e) “Political subdivision,” any city, town, county or other gov-
-33 ernmental entity authorized or created by state law, including
34 public corporations and authorities.
35 (f) "Relator,” an individual who brings an action under section
36 four (b) of this chapter.
37 Section 2. Any person who
38 (a) knowingly presents, or causes to be presented, a false or
39 fraudulent claim for payment or approval;
40 (b) knowingly makes, uses, or causes to be made or used, a
41 false record or statement to obtain payment or approval of a claim
42 by the commonwealth or any political subdivision thereof;
43 (c) conspires to defraud the commonwealth or any political sub-
-44 division thereof by getting a false or fraudulent claim allowed
45 or paid;
46 (d) has possession, custody, or control of property or money
47 used, or to be used, by the commonwealth or any political subdi-
-48 vision thereof and knowingly delivers, or causes to be delivered,
49 less property than the amount for which the person receives a cer-
-50 tificate or receipt with the intent to willfully conceal the property;
51 (e) is authorized to make or deliver a document certifying
52 receipt of property used, or to be used, by the commonwealth or
53 any political subdivision thereof and with the intent of defrauding
54 the commonwealth or any political subdivision thereof, makes or
55 delivers the receipt without completely knowing that the informa-
-56 tion on the receipt is true;
57 (f) knowingly buys, or receives as a pledge of an obligation or
58 debt, public property from an officer or employee of the common-
-59 wealth or any political subdivision thereof, who lawfully may not
60 sell or pledge the property;
61 (g) enters into an agreement, contract or understanding with
62 one or more officials of the commonwealth or any political subdi-
-63 vision thereof knowing the information contained therein is false;
64 (h) knowingly makes, uses, or causes to be made or used,
65 a false record or statement to conceal, avoid, or decrease an
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66 obligation to pay or transmit money or property to the
67 commonwealth or political subdivision thereof; or
68 (i) is a beneficiary of an inadvertent submission of a false
69 claim to the commonwealth or a political subdivision, sub-
-70 sequently discovers the falsity of the claim, and fails to disclose
71 the false claim to the commonwealth or political subdivi-
-72 sion within a reasonable time afterdiscovery of the false claim;
73 shall be liable to the commonwealth or political subdivision for
74 a civil penalty of not less than five thousand dollars and not more
75 than ten thousand dollars per violation, plus three times the
76 amount of damages, including consequential damages, that the
77 commonwealth or political subdivision sustains because of the act
78 of that person.
79 A person violating this subsection shall also be liable to the
80 commonwealth or any political subdivision for the expenses of the
81 civil action brought to recover any such penalty or damages,
82 including without limitation reasonable attorneys fees, reasonable
83 expert fees and the costs of investigation.
84 Section 3. (a) Notwithstanding the provisions of section two, if
85 the court finds that; (i) the person committing the violation of
86 section two furnished an official of the office of the attorney
87 general responsible for investigating false claims violations with
88 all the information known to such person about the violation
89 within thirty days after the date on which the person first obtained
90 the information; (ii) such person fully cooperated with any
91 commonwealth investigation of such violation; and (iii) at the
92 time such person furnished the commonwealth with the informa-
-93 tion about the violation, no criminal prosecution, civil action or
94 administrative action had commenced under this chapter with
95 respect to such violation, and such person did not have actual
96 knowledge of the existence of an investigation into such violation;
97 the court may assess not less than two times the amount of
98 damages, including consequential damages, that the common-
-99 wealth or political subdivision sustains because of the act of
100 a person.
101 (b) A corporation, partnership or other person is liable to the
102 commonwealth under this act for the acts of its agent where the
103 agent acted with apparent authority, regardless of whether the
104 agent acted, in whole or in part, to benefit the principal and
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regardless of whether the principal adopted or ratified the agent’s
claims, representation, statement or other action or conduct.

105
106

(c) This act shall not apply to claims, records or statements
made or presented to establish, limit, reduce, or evade liability for
the payment of tax to the commonwealth, or any other govern-
mental authority.

107
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(d) A person who has engaged in conduct described in sec-
tion 2(a) through (i) prior to payment shall only be entitled to
payment from the Commonwealth of the actual amount due less
the excess amount falsely or fraudulently claimed.

! ! !
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Section 4. (a) The attorney general shall investigate violations
under this section involving state funds or funds from any polit-
ical subdivision. If the attorney general finds that a person has
violated or is violating this chapter, the attorney general may
bring a civil action against the person.
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(b) An individual, hereafter referred to as relator, may bring a
civil action for a violation of this chapter for the relator and for
the commonwealth or any political subdivision thereof. The action
shall be brought in the name of the commonwealth or the political
subdivision thereof. The action may be dismissed only if the
attorney general gives written reasons for consenting to the dis-
missal and the court approves. Notwithstanding any general or
special law to the contrary, it shall not be a cause for dismissal or
a basis for a defense that the relator could have brought another
action based on the same or similar facts under any other law or
administrative proceeding.
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(c) A copy of the complaint and written disclosure of substan-
tially all material evidence and information the relator possesses
shall be served on the attorney general pursuant to Rule 4(d)(3) of
the Massachusetts rules of civil procedure. Any information fur-
nished pursuant to this subsection shall be exempt from disclosure
under section ten of chapter sixty-six. The complaint shall be filed
under seal and shall remain so for one hundred and twenty days.
The attorney general may, for good cause shown, ask the court for
extensions of no more than ninety days during which the com-
plaint shall remain under seal. Any such motions may be sup-
ported by affidavits or other submissions under seal. The court
shall not grant more than two requests for extensions unless the
attorney general can demonstrate extraordinary circumstances
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144 requiring a further extension. The attorney general may elect to

145 intervene and proceed with the action on behalf of the common-
-146 wealth or political subdivision within the one hundred and twenty
147 day period or during any extension, after he receives both the
148 complaint and the material evidence and information.
149 (d) If the attorney general decides to proceed with the action,
150 the complaint shall be unsealed and served promptly thereafter.
151 The defendant shall not be required to respond to any complaint
152 filed under this section until twenty days after the complaint is
153 unsealed and served upon the defendant pursuant to Rule 4 of the
154 Massachusetts rules of civil procedure.
155 (e) Before the expiration of the initial one hundred and twenty
156 day period or any ninety day extensions obtained under para-
-157 graph (c), the attorney general shall; (i) assume control of the
158 action, in which case the action shall be conducted by the attorney
159 general; or (ii) notify the court that he declines to take over the
160 action, in which case the relator shall have the right to conduct
161 the action.
162 (f) When a relator brings an action pursuant this section, no
163 person other than the attorney general may intervene or bring a
164 related action based on the facts underlying the pending action.
165 Section 5. (a) If the attorney general proceeds with the action,
166 he shall have primary responsibility for prosecuting the action,
167 and shall not be bound by any act of the relator. The relator shall
168 have the right to continue as a party to the action, subject to the
169 limitations in this chapter.
170 (b) The attorney general may dismiss the action notwith-
-171 standing the objections of the relator if the relator has been noti-
-172 fied by the attorney general of the filing of the motion and the
173 court has provided the relator with an opportunity for a hearing on
174 the motion.
175 (c) The attorney general may settle the action with the dcfen-
-176 dant notwithstanding the objections of the relator if the court
177 determines, after a hearing, that the proposed settlement is fair,
178 adequate, and reasonable under all the circumstances. Upon a
179 showing of good cause, such hearing may be held in camera.
180 (d) Upon a showing by the attorney general that unrestricted
181 participation during the course of the litigation by the relator initi-
-182 ating the action would interfere with or unduly delay the attorney
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general’s prosecution of the case, or would be repetitious, irrele-
vant, or for purposes of harassment, the court may, in its discre-
tion, impose limitations on the relator’s participation, including,
hut not limited to: (i) limiting the number of witnesses the relator
may call; (ii) limiting the length of the testimony of such wit-
nesses; (iii) limiting the relator’s cross-examination of witnesses;
or (iv) otherwise limiting the participation by the relator in the
litigation.
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(e) Upon a showing by the defendant that unrestricted partici-
pation during the course of the litigation by the relator would be
for purposes of harassment or would cause the defendant undue
burden or unnecessary expense, the court may limit the participa-
tion by the relator in the litigation.
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Section 6. If the attorney general elects not to proceed with the
action, the relator who initiated the action shall have the right to
conduct the action. If the attorney general so requests, it shall be
served with copies of all pleadings filed in the action and shall be
supplied with copies of all deposition transcripts at the attorney
general’s expense. When a relator proceeds with the action, the
court, without limiting the status and rights of the relator initiating
the action, may nevertheless permit the attorney general to inter-
vene at a later date upon a showing of good cause.
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205 Section 7. Whether or not the attorney general proceeds with

the action, upon a showing by the attorney general that certain
acts of discovery by the relator initiating the action would inter-
fere with the attorney general’s investigation or prosecution of a
criminal or civil matter arising out of the same or similar facts, the
court may stay such discovery for a period of not more than sixty
days. Such showing by the attorney general shall be conducted in
camera. The court may extend the sixty day period upon a further
showing in camera that the attorney general has pursued the crim-
inal or civil investigation or proceedings with reasonable dili-
gence and may stay any proposed discovery in the civil action that

206
207
208
209
210
21
212
213
214
215

will interfere with the ongoing criminal or civil investigations or
proceedings.
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Section 8. Notwithstanding the provisions of section four, the
attorney general may elect to pursue its claim through any alter-
nate remedy available to the attorney general including any
administrative proceeding to determine a civil money penalty.
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222 If any such alternate remedy is pursued in another proceeding, a
223 relator shall have the same rights in such proceeding as said
224 relator would have had if the action had continued under section
225 four. Any finding of fact or conclusion of law made in such other
226 proceeding that has become final shall be conclusive on all parlies
227 to an action under this chapter. For purposes of the preceding sen-
-228 tence, a finding or conclusion is final if it has been finally deter-
-229 mined on appeal to the appropriate court of the commonwealth, if
230 all time for filing such an appeal with respect to the finding or
231 conclusion has expired, or if the finding or conclusion is not sub-
-232 ject to judicial review.
233 Section 9. (a) If the attorney general proceeds with an action
234 brought by a relator pursuant to section four, the relator shall
235 receive at least fifteen percent but not more than twenty-five per-
-236 cent of the proceeds recovered and collected in the action or in
237 settlement of the claim depending upon the extent to which the
238 relator substantially contributed to the prosecution of the action.
239 Where the action is one which the court finds to be based pri-
-240 marily on disclosures of specific information other than informa-
-241 tion provided by the relator relating to allegations or transactions
242 in a criminal, civil, or administrative hearing; in a legislative,
243 administrative, auditor or inspector general hearing, audit, or
244 investigation; or from the news media, the court may award such
245 sums as it considers appropriate, but in no case more than ten per-
-246 cent of the proceeds, taking into account the significance of the
247 information and the role of the relator bringing the action in
248 advancing the case to litigation. Any payment to a relator pursuant
249 to this paragraph shall be made only from the proceeds recovered
250 and collected in the action or in settlement of the claim. Any such
251 relator shall also receive an amount for reasonable expenses which
252 the court finds to have been necessarily incurred, including rea-
-253 sonable attorney’s fees and costs. All such expenses, shall be
254 awarded against the defendant.
255 (b) If the attorney general does not proceed with an action pur-
-256 suant to section four, the relator bringing the action or settling the
257 claim shall receive an amount which the court decides is reason-
-258 able for collecting the civil penally and damages on behalf of the
259 commonwealth or political subdivision. The amount shall be not
260 less than twenty-five percent nor more than thirty percent of the
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261 proceeds recovered and collected in the action or settlement of the
claim and shall be paid out of such proceeds. The relator shall also
receive an amount for reasonable expenses which the court finds
to have been necessarily incurred, including reasonable attorney’s
fees and costs. All such expenses shall be awarded against the
defendant.

262
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266
267 (c) Whether or not the attorney general proceeds with the

action, if the court finds that the action was brought by a relator
who planned, initiated or knowingly participated in the violation
of this act, then the court may. to the extent the court considers
appropriate, reduce the share of the proceeds of the action which
the relator would otherwise receive pursuant to paragraph (a) or
(bi of this section, taking into account the role of the relator in
advancing the case to litigation and any relevant circumstances
pertaining to the violation. If the relator bringing the action is con-
victed of criminal conduct arising from his role in the violation of
this chapter, said relator shall be dismissed from the civil action
and shall not receive any share of the proceeds of the action. Such
dismissal shall not prejudice the right of the attorney general to
continue the action.
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281 (d) If the attorney general does not proceed with the action and

the relator conducts the action, the court may award to the defen-
dant its reasonable attorney’s fees and costs if the defendant
prevails.
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Section 10. (a) No court shall have jurisdiction over an action
brought pursuant to section four against the governor, a member
of the general court, or a member of the judiciary, if the action is
based on evidence or information known to the commonwealth
when the action was brought.

285
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(b) An individual may not bring an action pursuant to section
four (b) that is based upon allegations or transactions which are
the subject of a civil suit or an administrative preceding in which
the commonwealth or any political subdivision is already a party.

290
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(c) No court shall have jurisdiction over an action pursuant to
this chapter based upon the public disclosure of allegations or
transactions in a criminal, civil, or administrative hearing, in a
legislative, administrative, auditor’s or inspector general’s report,
hearing, audit, or investigation or from the news media, unless
the action is brought by the attorney general or the relator is an
original source of the information.
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295

296
297
298
299
300



19981 9SENATE— No. 2128

(d) An individual who is an employee of the commonwealth or
any political subdivision may not bring an action pursuant to
section four (b) that is based upon allegations or transactions that
the relator discovered or learned of in his capacity as an auditor,
investigator, attorney, financial, or contracting officer.

301
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Section 11. (a) All money recovered by the commonwealth, as
a result of actions brought by the attorney general or a person pur-
suant to this chapter shall be credited by the state treasurer to a
fund to be known as the false claims prosecution fund. At the end
of any fiscal year, if the balance in the false claims fund exceeds
five hundred thousand dollars the excess shall be withdrawn from
the false claims fund and placed in the general fund. Money in the
false claims prosecution fund shall be used solely for the payment
of expenses incurred by the attorney general in connection with its
activities pursuant to this chapter.
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(b) All monies from penalties, damages or restitution paid to
the false claims fund shall be deposited in the following manner:
to the appropriate budget account of the impacted governmental
entity if it is the commonwealth; to the appropriate budget account
of the impacted political subdivision if it is the affected entity,
provided, however, that no impacted governmental entity or
political subdivision shall receive more than the amount lost due
to the false claim. Any remaining monies shall be returned to the
genera! fund.
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•ns

121

324
325 Section 12. (a) If the attorney general initiates an action or

assumes control of an action brought by a person pursuant to this
chapter, the attorney general shall be awarded its reasonable
attorney’s fees, expenses incurred in the litigation including and
costs if he prevails in the action the commonwealth or political
subdivision.
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331 (b) If the attorney general does not proceed with an action pur-

suant to this chapter and the defendant is the prevailing party, the
court shall award the defendant reasonable attorney’s fees and
costs against the person bringing the action.
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(c) No liability shall be incurred by the commonwealth, the
affected agency, or the attorney general for any expenses, attor-
ney’s fees or other costs incurred by any person in bringing or
defending an action under this act.
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339 Section 13. (a) No employer shall make, adopt, or enforce any
rule, regulation, or policy preventing an employee from disclosing
information to a government or law enforcement agency or from
acting to further a false claims action, including investigating, ini-
tiating, testifying, or assisting in an action filed or to be filed pur-
suant to this chapter. No employer shall require as a condition of
employment, during the term of employment, or at the termination
of employment that any employee agree to, accept or sign any
agreement that limits or denies said employee’s rights to bring an
action or provide information to a government or law enforcement
agency pursuant to this chapter. Any such agreement shall
be void.

340
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(b) No employer shall discharge, demote, suspend, threaten,
harass, deny promotion to, or in any other manner discriminate
against an employee in the terms or conditions of employment
because of lawful acts done by the employee on behalf of the
employee or others in disclosing information to a government or
law enforcement agency or in furthering a false claims action,
including investigation for, initiation of, testimony for, or assis-
tance in an action filed or to be filed pursuant to this chapter.
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358
339 (c) An employer who violates subsection (b) shall be liable for

such damages or equitable relief as a court shall deem appropriate,
including reinstatement with the same seniority status such
employee would have had but for the employer’s violation of this
section, two times the amount of back pay, interest on the back
pay, compensation for any special damage sustained as a result of
the employer’s violation of this section. In addition, the defendant
shall be required to pay litigation costs and reasonable attorney’s
fees. An employee may bring an action in the appropriate superior
court or the superior court of the county of Suffolk for the relief
provided in this subsection.
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(d) An employee who is discharged, demoted, suspended,
harassed, denied promotion, or in any other manner discriminated
against in the terms and conditions of employment by his or her
employer because of participation in conduct which directly or
indirectly resulted in a false claim being submitted to the com-
monwealth or a political subdivision thereof shall be entitled to
the remedies pursuant to subsection (c) if, and only if, both of the
following occurred:
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(i) the employee has been harassed, threatened with termination
or demotion, or otherwise coerced by the employer or its manage-
ment into engaging in the fraudulent activity in the first place; and

378
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(ii) the employee voluntarily disclosed information prior to
being dismissed to a government or law enforcement agency or
acts in furtherance of a false claims action, including investigation
for, initiation of, testimony for, or assistance in an action filed or
to be filed; and.

381
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Section 14. (a) A civil action pursuant to this chapter for a vio-
lation of Section 2 may not be brought (i) more than six years
after the date on which the violation occurred; or (ii) more than
three years after the date when facts material to the right of action
are known or reasonably should have been known by the official
within the Office of the Attorney General charged with responsi-
bility to act in the circumstances, but in no event more than ten
years after the date on which the violation is committed,
whichever occurs last.
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394
395 (b) Notwithstanding any other provision of law or rule of pro-

cedure or evidence, a final judgment rendered in favor of the
Commonwealth in any criminal proceeding charging fraud or false
statements, whether upon a verdict after trial or upon a plea of
guilty or nolo contendere, shall estop the defendant from denying
the essential elements of the offense in any action which involves
the same act, transaction or occurrence as in the criminal proceed-
ings and which is brought under section two of this act.

396
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403 Section 15. In any action brought pursuant to this chapter the

party bringing the action shall be required to prove all essential
elements of the cause of action, including damages, by a prepon-
derance of the evidence.

404
405
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407 Section 16. The Attorney General may promulgate any rules,

regulations, or guidelines that, in the Attorney General’s judg-
ment, are necessary and appropriate to the effective administration
of the act.
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409
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Section 17, (a) The attorney general, whenever he believes that
any person may be in possession, custody, or control of any docu-
mentary material or information relevant to a false claims act
investigation, may, before commencing a civil proceeding under
this chapter, issue in writing and cause to be served upon such
person, a civil investigative demand requiring such person (i) to
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produce such documentary material for inspection and copying;
(ii) to answer written interrogatories, in writing and under oath;
(iii) to give oral testimony under oath, or (iv) to furnish any
combination of such material, answers, or testimony.

417
418
419
420
421 (b) Service of any such demand may be made by (i) delivering

a copy thereof to the person to be served or to a partner or to any
officer or agent authorized by appointment or by law to receive
service of process on behalf of such person; (ii) delivering a copy
thereof to the principal place of business in the commonwealth of
the person to be served; or (iii) mailing by registered or certified
mail a copy thereof addressed to the person to be served at the
principal place of business in the commonwealth or, if said person
has no place of business in the commonwealth, to his principal
office or place of business.

422
423
424
425
426
427
428
429
430

(c) Each such demand requesting documentary material and/or
oral testimony shall (i) state the time and place of the taking of
testimony or the examination and the name and address of each
person to be examined, if known, and, if the name is not known, a
general description sufficient to identify the person or the partic-
ular class or group to which the person belongs; (ii) set forth the
general subject matter of the false claims law investigation;
(iii) describe the class or classes of documentary material to be
produced thereunder with reasonable specificity, so as to fully
indicate the material demanded; (iv) prescribe a return date within
which the documentary material is to be produced; and (v) iden-
tify the members of the attorney general’s staff to whom such
documentary material is to be made available for inspection and
copying. Notice of the time and place of taking oral testimony
shall be given by the attorney general at least ten days prior to the
date of such taking of testimony or examination, unless the
Attorney General or an Assistant Attorney General designated by
the Attorney General determines that exceptional circumstances
are present which warrant such taking of testimony within a lesser
period of time.
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(d) The oral examination of all persons pursuant to this section
shall be conducted before a person duly authorized to administer
oaths by the law of the commonwealth. The provisions of
Rule 30 (e) of the Massachusetts rules of civil procedure shall be
applicable to oral examinations conducted pursuant to this section.
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(e) The production of documentary material in response to a
civil investigative demand served under this section shall be made
under a sworn certificate, in such form as the demand designates,
by (i) in the case of a natural person, the person to whom the
demand is directed, or (ii) in the case of a person other than a
natural person, a person having knowledge of the facts and cir-
cumstances relating to such production and authorized to act on
behalf of such person. The certificate shall state that all of the
documentary material required by the demand and in the posses-
sion, custody, or control of the person to whom the demand is
directed has been produced and made available to the members of
the attorney general’s staff identified in the demand.
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(f) Each written interrogatory served under this section shall be
answered separately and fully in writing under the penalties of
perjury. The person upon whom the interrogatories have been
served shall serve the answers and objections, if any, upon the
attorney general within fourteen days after service of the inter-
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473 rogatories.

(g) Any documentary material or other information produced
by any person pursuant to this section shall not, unless otherwise
ordered by a justice of the superior court for good cause shown,
be disclosed to any person other than the authorized agent or rep-
resentative of the attorney general and any officer or employee of
the Commonwealth who is working under their direct supervision
with respect to the false claims law investigation, unless with the
consent of the person producing the same; provided, however, that
such documentary material or information may be disclosed by
the attorney general in court proceedings or in papers filed in
court. Nothing in this section shall preclude the attorney general
from disclosing information and evidence secured pursuant to this
section to officials of the United States, the Commonwealth or any
political subdivision of the Commonwealth charged with responsi-
bility for enforcement of federal, state or local laws respecting
fraud or false claims upon federal, state or local governments;
provided, however, that prior to any such disclosure the attorney
general shall obtain a written agreement from such officials to
abide by the restrictions of this section.
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493 (h) At any time prior to the date specified in the civil investiga-

tion demand, or within twenty-one days after the demand has been494
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495 served, whichever period is shorter, the court may, upon motion
496 for good cause shown, extend such reporting date or modify or set
497 aside such demand or grant a protective order in accordance with
498 the standards set forth in Rule 26(c) of the Massachusetts rules of
499 civil procedure. The motion may be filed in the superior court of
500 the county in which the person served resides or has his usual
501 place of business, or in Suffolk county.
502 (i) Whenever any person fails to comply with any civil inves-
-503 tigative demand issued under this section, the attorney general
504 may file, in the superior court of the county in which such person
505 resides, is found, or transacts business, a petition for the enforce-
-506 ment of the civil investigative demand. The Massachusetts Rules
507 of Civil Procedure shall apply to any such petition. Any final
508 order entered pursuant to such petition may also include the
509 assessment of a civil penalty of not more than five thousand dol-
-510 lars for each act or instance of non-compliance.
51! (j) All such information and documentary materials as are
512 obtained by the attorney general pursuant to this section shall not
513 be public records and are exempt from disclosure under section
514 ten of chapter sixty-six or any other law.
515 (k) For purposes of this section a “documentary material”
516 includes the original or any copy of any book, record, report.
517 memorandum, paper, communication, tabulation, chart or other
518 document or graphic representation, or data stored in or accessible
519 through computer or other information retrieval systems, together
520 with instructions and all other materials necessary to use or inter-
-521 pret such data.
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