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The committee on Ways and Means, to whom was committed the
House Bill relative to the equitable taxation of insurance companies
(House, No. 5479), reports recommending that the same ought to pass
with an amendment striking out all after the enacting clause and
inserting in place thereof the text of Senate document numbered 2283
and with a further amendment striking out the title and inserting the
following new title; “An Act insuring community investment and the
equitable taxation of insurance companies in Massachusetts."
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In the Year One Thousand Nine Hundred and Ninety-Eight

1 SECTION 1. It is hereby found that the domestic insurance
2 companies represent a great economic asset of the commonwealth,
3 both as employers of citizens and as sources of capital for
4 financing business; and that such companies propose to establish
5 and fund investment initiatives pursuant to the terms and condi-
-6 tions of this act.
7 It is further found that there exists within the communities of
8 the commonwealth a need for investment capital in community
9 and economic development initiatives and affordable housing.

10 The alleviation of these needs depends in part upon the avail-
-11 ability of private investment funds from domestic insurance com-
-12 panics to provide capital financing, particularly long-term
13 financing for community and economic development initiatives,
14 affordable housing and such other initiatives as meet a critical
15 community need.
16 Therefore, it is imperative for the public purpose hereby found
17 and declared of alleviating the need for providing capital financing,

I 8 for community and economic development and affordable housing
19 in the commonwealth, and the need to meet other critical needs of
20 the commonwealth’s communities, that domestic and foreign insur-
-21 ance companies be encouraged to expand the amount of long-term
22 capital financing available for community and development and
23 affordable housing and other critical community needs, including
24 investments in low and moderate income urban and rural communi-
-25 ties, minority business enterprises, women business enterprises and
26 small businesses in the commonwealth.

1 SECTION 2. Section lof chapter 23A of the General Laws, as
2 appearing in the 1996 Official Edition, is hereby amended by
3 adding the following subsection:—
4 (c)(1) There is hereby established within the department of eco-
-5 nomic development, the Massachusetts insurance company com-
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6 munity investment initiative advisory council, which shall be
7 comprised of the director of the department of economic develop-
-8 ment, or his designee, who shall be the chair, the director of the
9 office of consumer affairs and business regulation or his designee.

10 the executive director of the Massachusetts office of business devel-
-11 opment, the commissioner of insurance, and at least 15 appointed
12 members; provided, however, that there shall be 3 members from
13 each of the five MOBD regions established pursuant to section 3 of
14 chapter [?] of the acts of 1998, at least one of whom shall represent
15 either a community group or organization and who shall have
16 expertise in evaluating or investing in qualified investments; pro-
-17 vided, further, that one member from each region shall be
18 appointed by the governor, one member from each region shall be
19 appointed by the senate president and one member from each
20 region shall be appointed by the speaker of the house. Said advi-
-21 sory council shall meet at least twice per year and shall advise the
22 general court regarding the investment activity of the Massachu-
-23 setts life insurance company community investment initiative and
24 the Massachusetts property and casualty insurance company com-
-25 munity and economic development investment initiative for the
26 prior taxable year; provided, however, that at least one council
27 member from each MOBD rcoion shall attend the public meetings
28 held in each region by the investment committee of each initia-
-29 tive; provided, further, that said council may issue from time to
30 time recommendations, together with legislation necessary to
31 implement such recommendations, to encourage the initiatives to
32 invest in qualified investments; and provided further, that the
33 council shall issue an annual report no later than December 31st
34 which shall be filed with the clerk of the house and senate and
35 with the chairs of the house and senate committees on ways and
36 means, the Joint committee on taxation and the joint committee on
37 insurance. Members of the advisory council shall receive no com-
-38 pensation for their services, but may be reimbursed for expenses
39 incurred in performance of their official duties.

1 SECTION 3. (a) Subsections (a) to (g), inclusive, shall be
2 known as the Massachusetts Life Insurance Community Invest-
-3 ment Initiative Act.
4 (b) In this section the following words or terms shall have the
5 following meaning:
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6 “Admitted assets”, the assets of a life insurance company suffi
7 cient to meet policyholders claims and obligations of the company
8 valued by the commissioner in accordance with the standards set
9 forth under chapter 175 of the General Laws and as reported in the

10 insurance company’s annual statement required to be filed there -

11 under.
12 “Aggregate cumulative investment”, the sum of the accumu-
-13 lated capital contributions by all life insurance companies partici-
-14 paling in the Massachusetts Life Insurance Company Community
15 Investment Initiative Act.
16 “Base investment share amount”, the number obtained by mul-
-17 tiplying 25 per cent of the Massachusetts life insurance company
18 community investment initiative’s aggregate cumulative invest-

-19 ment by a fraction, the numerator of which shall be the sum of the
20 Massachusetts office of business development (MOBD) unem-
-21 ployment factor for a particular MOBD region and the MOBD
22 labor force factor for that region and the denominator of which
23 shall be two.
24 “Commissioner”, the commissioner of insurance
25 “Community development lender”, a community development
26 financial institution as defined pursuant to 12 USC section 4702, a
27 non-profit organization, government agency, quasi-government
28 agency, or any other organization whose mission is community
29 and economic development, and affordable housing.
30 “Financial intermediary”, any non-profit, public or quasi-public
31 organization or agency that assembles public or private capital for
32 the purposes of making qualified investments, as defined herein.
33 “Full proportionate share”, an investment in the Massachusetts
34 life insurance company community investment initiative equal to
35 at least the product of the following:
36 (1) 20 million dollars
37 (2) multiplied by a fraction, the numerator of which shall be the
38 life insurance company’s total net investment income tax due and
39 payable under section 228 of chapter 63 of the General Laws for
40 the tax year ending on or before December 31, 1997 and the
41 denominator of which shall be the total net investment tax due and
42 payable under said section 228 of chapter 63 of the General Laws
43 for all life insurance companies doing business in the common-
-44 wealth for the tax year ending on or before December 31,1997
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45 “Life insurance company, a corporation, which satisfies the def-
46 inition of either a domestic or foreign life insurance company in
47 either section 118 of chapter 175 of the General Laws or section
48 19F of chapter 175 of the General Laws, and which is subject to
49 the provisions of chapter 63 of the General Laws
50 “Low and moderate income community”, an economic target
51 area as defined pursuant to section 3A of chapter 23 of the
52 General Laws, an enhanced economic enterprise community or
53 empowerment zone as designated by the United States Depart-
-54 ment of Housing and Urban Development, or one or more con-
55 tiguous census tracts, as designated by a city or town and
56 approved by the commissioner of insurance, in which either: (1) a
57 majority of the households are low and moderate income house-
58 holds as defined herein; or (2) the unemployment rate exceeds the
59 statewide annual average unemployment rate by 25 per cent
60 “Low and moderate income households”, households which
61 have incomes that do not exceed 80 per cent of the median income
62 for the area, with adjustments made for smaller and larger fami-
-63 lies, as such median shall be determined from time to time by the
64 Secretary of Housing and Urban Development pursuant to 42 USC

66 “Massachusetts life insurance company community investment
67 initiative” or “Life Initiative”, an entity or its successor, created
68 by life insurance companies, or the successor to any such compa-
-69 nies, pursuant to this section for the public purposes described
70 herein.
71 “Massachusetts office of business development labor force
72 factor” (or the “MOBD labor force factor”) shall be a fraction, the
73 numerator of which shall be the labor force of a particular MOBD
74 region for the previous 12 months beginning July I and ending
75 June 30th as reported by the department of employment and
76 training and the denominator of which shall be the sum of the
77 labor force of each MOBD region for the same period
78 “Massachusetts office of business development region” or
79 “MOBD region”, one of the five geographic areas of the common-
-80 wealth, the boundaries of which may be determined from time to
81 time by the Massachusetts office of business development estab
82 lished pursuant to section 1 of chapter 23A of the General Laws
83 or its successor; provided, however, that no region shall b
84 smaller than one county in size; and provided further, that there

65 section 1437(a)(B)(2)
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shall be a western region, a central region, a northeast region, a
greater Boston region, and a southeast region.

85
86

“Massachusetts Office of Business Development unemploy-
ment factor” or “MOBD unemployment factor”, a fraction, the
numerator of which shall be the annual average unemployment
rate of the particular MOBD region for the previous 12 months
beginning July 1 and ending June 30 as reported by the depart-
ment of employment and training and the denominator of which
shall be the sum of the annual average unemployment rate of each
MOBD region for the same period.

87
88

89

90

91
92
93
94

“Minority business enterprise”, a business which meets the def-
inition of “Minority business enterprise’” in section 40 of chap-
ter 23A of the General Laws and which is either located in a low
or moderate income community or employs, as a majority of its
workforce, members of low or moderate income households.

95

96
97
98
99

“Participating life insurance company”, a life insurance com-
pany participating in the life initiative.

100
101

“Person”, an individual, corporation, partnership, limited part-
nership, limited liability company, association, joint stock com-
pany, trust, unincorporated organization or any similar entity.

102
103
104

“Qualified Interim Investment”, (1) marketable general obliga-
tions of the commonwealth, its agencies or political subdivisions
thereof; and (2) debt maturing less than one year from the date of
its issuance. The total of all such investment at any point in time
shall not exceed the greater of: (i) the amount received by the life
initiative in cash as contributions from the participating life insur-
ance companies during the preceding calendar year; or (ii) 10 per
cent of the aggregate cumulative investment made in said life ini-
tiative, Such investments shall be utilized for the sole purpose of
investing the money of said life initiative on an interim basis until
such time as the money is invested or reinvested in a qualified
investment. In no instance shall the money be in any one qualified
interim investment for more than 24 consecutive months during
the first five years of said life initiative’s existence nor for longer
than for 12 consecutive months in any one qualified interim
investment thereafter.

105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120

“Qualified Investment”, any investment made, or a commit-
ment to make an investment within the commonwealth which pro-
vides a prudent and sound investment opportunity and:

121
122
123
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(1) provides an investment in or benefit to minority business
enterprises or women business enterprises; (2) provides an invest-
ment in or benefit to small businesses; (3) provides an investment
in rental housing or home ownership opportunities targeted to low
and moderate income households or low and moderate income
communities; (4) provides an investment that will create jobs for
low and moderate income households living in a low and mod-
erate income community; or (5) provides an investment in or ben-
efit to community health centers that serve low and moderate
income communities.

124
125
126
127
128
129
130
131
132
133

A qualified investment shall be made directly, through a com-
munity development lender, or through a financial intermediary.

134
135
136 A qualified investment shall take the form of one or more of the

following instruments:137
138 (i) original issue debt or equity securities;
139 (ii) securities which are derived from the exchange of previ-

ously held original issue securities or otherwise acquired by the
Life Initiative in circumstances xx,hich make such securities the
substantial equivalent of original issue debt or equity securities;

140
141
142
143 (iii) credit enhancements;
144 (iv) securities backed by Massachusetts affordable mortgage

loans; or145
146 (v) or any combination of the above of any community devel

opment lender.147
A qualified interim investment shall be considered a qualified

investment for purposes of compliance with subparagraph (1) of
paragraph (b) of subsection 4.

148
149
150
151 “Small business”, shall mean any business whose annual sales

are less than $5,000,000 and which is either located in a low or
moderate income community or employs, as a majority of its
workforce, members of low or moderate income households.

152
153
154
155 “Statewide annual average unemployment rate”, the common-

wealth’s average annual unemployment rate for the most recently156
157 reported 12 month period, as

ment and training.
reported by the division of employ

158
159 “Women business enterpr

definition of “Women busine
ter 23A of the General Laws

se”, any business which meets the
160 ;s enterprise” in section 40 of chap-

and which is either located in a low161
62 or moderate income community or employs, as a majority of its

workforce, members of low or moderate income households.63
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(c)(1) Notwithstanding paragraph (1) of section 228 of chap-
ter 63 of the General Laws, or any other special or general law to

the contrary, and except as provided in paragraphs (3) and (4) of
this subsection and subsection (d), every life insurance company
which is not subject to tax under section 22A of chapter 63 ot the

General Laws and which has contributed its full proportionate
share to the life initiative for the current taxable year, shall annually
pay an investment income tax, determined as a percentage of its net

investment income for the taxable year, at the following rates: 1 2 per
cent for tax years beginning on or after January 1, 1999, but before
January 1, 2000, 9 6/io per cent for tax years beginning on or after

164
165
166
16
168
169
170
171
172
173
174

January I, 2000, but before January 1, 2001; 7 2/io per cent tor tax

years beginning on or after January 1, 2001, but before January 1,
2002; 4 8/io per cent for tax years beginning on or after January 1,
2002, but before January I, 2003; 2 4/io percent for tax years begin-
ning on or after January 1,2003, but before January 1. 2004; and no
investment income tax shall be due for tax years beginning on or
after January 1, 2004. The investment income tax shall be adjusted
and apportioned to the commonwealth in accordance with the provi-
sions of paragraphs (2), (3) and (4) ofscction 228 of chapter 63 of
the Genera! Laws.

175
176
177
178
179
180
181
182
183
184

(2) Notwithstanding any other provision of this section, a par-
ticipating life insurance company which has contributed its tull
proportionate share to the life initiative for each year during the
period from 1999 to 2003, inclusive, shall not be subject to tax

under section 228 of chapter 63 of the General Laws for tax years
beginning on or after January 1, 2004.

185
186
187
188
189
190

(3) A life insurance company which does not contribute its full
proportionate share of the aggregate cumulative investment for the
current taxable year to the life initiative shall pay annually the rate
in effect for the most recent taxable year in which said company
contributed its full proportionate share.

191
192
193
194
195

(4) The provisions of paragraph (1) shall apply to a participating
domestic life insurance company when such company files with the
commissioner of revenue the return required by paragraph (e) of
section 12 of chapter 62C of the General Laws accompanied by a
certificate of contribution issued pursuant to subparagraph (2) of
paragraph (B) of subsection (d) of section three of this act.

196
197
198
199
200
201

(d)(A). The life initiative shall be formed by two or more life
insurance companies and lake the form of a limited liability com-

202
203
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204 pany under the provisions of chapter 156 C of the General Laws, a
trust, or such other form or forms of a business entity authorized205

206
(B)(1). Upon the filing with the office of the state secretary of the207

certificate required to be filed by section 12 of chapter 156 C of the208
General Laws, or the filing with the office of the state secretary of209
such other documents as may be required to evidence the creation of210
a business entity, the provisions of subsection (c) shall become21 1
effective and shall remain effective, at the rate so specified, so long212
as: (I) the aggregate cumulative investment in the life initiative213
reaches $20,000,000 as of December 31, 1999; $40,000,000 as of214
December 31, 2000; $60,000,000 as of December 31, 2001;215
$80,000,000 as of December 31, 2002; and $100,000,000 as of216
December 31, 2003; and (ii) the total aggregate cumulative invest-217
ment for each year is invested in qualified investments in that year218
Except as provided in paragraph (3) of subsection (c), if the aggre-219
gate cumulative investment by the participating life insurance corn-220
panies made as of December 31 of a particular year has not reached221

222 the amount required, then the rate of tax imposed for the taxable
year that begins in that calendar year and for each subsequent con-223
secutive calendar year that the aggregate cumulative investment by224
the participating life insurance companies falls below the required225
amount shall be the rate in effect for the taxable year that begins in226
the most recent calendar year in which the aggregate cumulative227
investment last met the investment threshold228

(2). The life initiative shall, for each taxable year beginning on229
or after January 1, 1999 and for each taxable year thereafter until230
the aggregate cumulative investment in said life initiative reaches231
$100,000,000, issue a certificate of contribution to each life insur-232
ance company that has contributed its full proportionate share as233
required under this section to the life initiative. This certificate234
shall be duly executed under oath by the chief executive officer of235
the life initiative, and shall state: (1) the amount of the contribu-236

237 tion of the participating life insurance company for the taxable
238 year; (2) the total amount contributed to the life initiative by all

participating life insurance companies in the taxable year; (3) the39
240 amount of the participating life insurance company’s share of the

aggregate cumulative investment; and (4) the amount of the tot241
242 aggregate cumulative investment. The commissioner shall revie
243 each certificate if satisfied as to its accuracy and completenes

the General Laws.

No. 2283SENATE19981
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244 Notwithstanding any provision of the General Laws, including
245 clause 26 of section 7 of chapter 4 of the General Laws and
246 chapter 66 of the General Laws, said certificate of contribution
247 shall not be considered a public record and shall be treated as con-
-248 fidential under the provisions of section 21 of chapter 62C of the
249 General Laws. The certificate shall be used by the commissioner
250 of revenue solely to determine the proper rate of tax
251 C. Except as specified in this subsection, life insurance compa-
252 nies and the life initiative shall be subject to the provisions of this
253 act for a period of not less than 25 years from its effective date
254 For purposes of this subsection, the “effective date” shall mean
255 the date on which the life initiative is created in accordance with
256 the terms of section 3. The life insurance companies may, at their
257 election, choose to no longer be subject to the initiative provisions
258 of this act (1) at any time after expiration of such 25 year period
259 or (2) at any time in the event that, during the period of the invest-
260 ment initiative’s existence, there has been a statutory amendment
261 which results in an increase in the rate of the annual net invest-
262 ment income tax paid by domestic life insurance companies to the
263 commonwealth or a reenactment of the annual net investment
264 income tax, which rate increase or reenactment is other than a pro-
265 portional part of a general increase in the taxation of business in
266 the commonwealth
267 D. No distribution constituting a return of capital contributed
268 by a participating life insurance company shall be made prior to
269 the 20th anniversary of the effective date of the life initiative. Dis-
270 tributions of net earnings from the life initiative to the partici-
271 paling life insurance companies shall be permitted at any time
272 Distributions constituting a return of capital contributed by a par-
273 ticipating life insurance company shall be allowed on or after the
274 20th anniversary of the effective date of the Life Initiative. After
275 such 20th anniversary, in addition to such distribution of net earn-
276 ings, distributions of capital contributions shall be allowed but
277 shall not exceed 5 per cent per annum of the aggregate cumulative
278 investment made prior to such 20th anniversary of the organiza-
279 tion of the life initiative
280 E. (1) The business and investments of such life insurance ini-
281 tiative shall be managed by the board of directors of such initia-
282 live and shall be conducted at all times in compliance with the
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283 provisions of this act and pursuant to the charter documents of the
life initiative. The participating life insurance companies shall
form an investment committee to review, authorize and act upon
specific investments and to establish underwriting guidelines.
Such investment committee shall consist of representatives from
each of the participating life insurance companies who shall elect
no fewer than two individuals, one of whom shall represent a
community based organization and one of whom shall either rep-
resent a community based organization or have expertise in
making or evaluating qualified investments; provided, however
that at least one such representative shall be from the central or
western MOBD region; and provided further, that it shall not be a
conflict of interest for the organization represented by said com-
munity representative to receive funds from such life initiative
provided that said representative shall abstain from voting on
investments that accrue directly to said organization. Investment
decisions shall at all times be within the sole discretion of such
life initiative subject to the criteria set forth in this act.

284
285
286
287
288
289
290
291
292
293
294
295
296
297
298
299
300
301 (2) The investment committee shall hold at least one public

meeting each year in each of the five MOBD regions in order to
receive information from interested parties regarding qualified
investments within a particular MOBD region. Said investment
committee shall keep an accurate record of each meeting, and
shall include such in the annual report of the life initiative
required hereunder.

302
303
304
305
306
307
308 F. Notwithstanding the provisions of any general or special law

to the contrary or any limitations contained in its charter, and in
addition to existing authority, any life insurance company;
(1) may participate in the life initiative, or any part thereof, pur-
suant to the provisions of this act; (2) may make loans and contri-
butions to such life initiative, or any part thereof; and (3) may
enter into binding agreements with other life insurance companies
to make such loans and contributions, either initial or additional,
and to restrict the transfer or other disposition of any interest in
such life initiative. The authority to make the aforesaid loans or
contributions and the authority of such life initiative to make
investments shall not be subject to any provision in chapter 175 of
the General Laws relating to the control of investments or to any
limitation on investment, whether stated as a percentage or other-

309
310
311
312
313
314
315
316
317
318
319
320
321
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wise, other than those contained in this act. All such loans and

contributions by a participating life insurance company in such

life initiative shall be deemed to be admitted assets. No restriction
or prohibition contained in chapter 175 shall be deemed violated
on account of any investments held by such life initiative.

q?2
323

324
325

326
G. The life initiative may indemnify any of its officers,

employees or agents and each life insurance company partici-
pating in such life initiative may indemnify any of its officers,
employees or agent which serve such life initiative at such life
insurance company’s request, against any and all liabilities, costs

and expenses arising from such service.

327

328
329
330
331
332

(e). On or before June of each year beginning prior to the expi-
ration of the life initiative as set forth in paragraph C of subsec-

tion (d), the life initiative shall file for the preceding tax year with
the commissioner and the clerk of the senate and the clerk ol the

333

334
335

336
house of representatives the following:

(1) A written annual report which shall provide; (i) a list of all
337
338

participating life insurance companies, (ii) the amount of capital
contributions made by each participating life insurance company
for the taxable year and in the aggregate; (iii) the amount of quali-
fied investments made by the life initiative for that year; (iv) the
total aggregate cumulative investments of the life initiative; (v) a

list of all the investments made; (vi) the value of each investment
made; (vii) the type of investment; (viii) the recipient’s name,
address, city and zip code; (ix) the amount, if any. in qualified
interim investments; (x) a brief statement reporting how each
investment meets the criteria of “qualified investment" as that
term is defined in subsection (b) of section 3; and (xi) the records
of the annual public meetings held in each MOBD region. Such

339
340
341
342
343
344
345
346
347
348
349
350

annual report shall be made of a form prescribed by the commis-
sioner and duly executed under oath by the chief executive officer
of the life initiative. Such report shall be considered a public doc-
ument as defined in clause twenty-sixth of section 7 of chapter 4
of the General Laws.

351
352
353

354
355

(2) A financial statement which shall report the financial condi-
tion of the life initiative at the end of the preceding taxable year
and the investments of the life initiative. The information con-
tained in the financial statement shall be certified by an indepen-
dent certified public accountant. Such financial statement shall be

356
357
358
359
360

SENATE No. 2283
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considered a public document as defined in clause twenty-sixth of
section 7 of chapter 4 of the General Laws.

361
362

(3) A certificate, executed by the chief executive officer of the
life initiative after due inquiry and based on best information and
belief, stating that the investments made by such life initiative
during the preceding years comply with the provisions of para-
graphs (I) and (2) of subsection (f). Such certificate shall be con-
sidered a public document as defined in clause 26 of section seven
of chapter four.

363
364
365
366
367
368
369

The clerks of the senate and the house of representatives shall
forward copies of the report to the chairs of the house and senate
committees on ways and means, the joint committee on taxation
and the joint committee on insurance.

370
371
372
373

(f) At least 25 per cent of the funds invested by the life initia-
tive shall be credited and distributed to qualified investments in
the five MOBD regions in the commonwealth. Each MOBD
region shall receive a base investment share amount. The life ini-
tiative may execute after due inquiry a certificate reporting that
there are insufficient qualified investments within a particular
MOBD region to enable the life initiative to meet the base invest-
ment share amount in a particular year. This certificate shall be
filed with the commissioner of insurance and with clerks of the
senate and the house of representatives. The clerks of the senate
and the house of representatives shall forward copies of said cer-
tificate to the joint committee on taxation and the joint committee
on insurance. Upon the filing of the certificate, such life initiative
may credit and distribute that region’s portion of such life initia-
tive’s proceeds to qualified investments in other MOBD regions.

374
375
376
377
378
379
380
381
382
383
384
385
386
387
388

The life initiative shall invest and reinvest its aggregate cumu-
lative investment in qualified investments in the five MOBD
regions for the period it remains subject to the provisions of this
section.

389
390
39!
392

(g)(1) The commissioner shall have the power to inspect and
examine the affairs of the life initiative, and to require such state-
ments and reports as he may reasonably deem necessary, to deter-
mine its financial condition, its ability to fulfill its obligations and
whether it is in compliance with this act. The life initiative shall

393
394
395
396

)

pay the reasonable charges incurred in such examination398

including the expenses of the commissioner or his deputy or399
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examiners and the expenses and compensation of any disinterested
experts which the commissioner shall reasonably deem advisable
to complete the examination. The commissioner or the person
authorized by said commissioner to make examinations provided
tor by this section shall have free access to all of the assets of the
life initiative for purpose of verification and to all of the books
and papers relating to its business. The commissioner or the
person authorized by said commissioner may summon and
examine under oath any person who he believes has knowledge of
the affairs, transactions or circumstances being examined. Who-
ever without justifiable cause neglects upon due summons to
appear or testify before the commissioner or his authorized repre-
sentative, and whoever unlawfully obstructs said commissioner or
said representative in making examinations hereunder, shall be
punished by a fine of not more than $lOOO.

400
401
402
403
404
405
406
407
408
409
410
411
412
413
414

(2) If the commissioner, upon review of the annual report sub-
mitted to him pursuant to subsection (e), and upon an examination
of the books of the life initiative, or upon request, shall have rea-
sonable cause to believe that any investment reported by the life
initiative as a qualified investment is, in fact, not properly charac-
terized as a qualified investment as defined in subsection (b), the
commissioner may hold a public hearing, conducted in accordance
with the provisions of chapter 30A of the General Laws, to deter-
mine whether such investment is a qualified investment. Any such
action brought by the commissioner to determine the status of an
investment as a qualified investment shall be commenced no later
than six months following the receipt of the certificate required by
said subsection (e).

415
416
417
418
419
420
421
422
423
424
425
426
427

(3) Upon a final determination, which shall be the later of the
commissioner’s order or a final judicial determination, that an
investment is not a qualified investment, the following remedial
action shall be taken: (A) the commissioner shall promptly notify
the commissioner of revenue of such final determination; (B) the
commissioner of revenue, upon receipt of such notice shall sub-
tract the amount of such investment from the sum of the aggregate
cumulative investment of the life initiative; (C) the life initiative
shall, within 90 days following such final determination: (i) dis-
pose of any investment finally determined not be qualified invest-
ment to one or more of the participating domestic life insurance
companies or to any outside party; (ii) deposit the proceeds of

428
429
430
431
432
433
434
435
436
437
438
439
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such disposition into the life initiative; and (iii) in the event of
disposition as aforesaid, to the extent that the amount of funds
received by the life initiative is less than the face amount of all
outstanding debt and the cost of all equity securities involved,
such differences shall be restored to the life initiative by the par-
ticipating life insurance companies as additional contributions
within 90 days of such disposition. However, any final determina-
tion shall affect the reduction in the rate of additional excise
payable only in the taxable years subsequent to the year in which
such final determination was made.

440
441
442
443
444
445
446
447
448
449

(4) The commissioner may issue, in accordance with the provi-
sions of chapter 30A of the General Laws and after a public
hearing, such rules and regulations as are reasonably necessary to
carry out the provisions of subsection (e).

450
451
452
453

(5) At the request of the commissioner, the attorney general
may maintain and prosecute, in the name of the commonwealth,
an action against the life initiative, its officers, directors, partners,
stockholders, members, trustees, or agents, for the purpose of
obtaining an injunction restraining such person or persons from
doing any acts in violation of the provisions of this act or any
lawful orders of the commissioner.

454
455
456
457
458
459
460

(6) Any finding, ruling, order or decision of the commissioner
under authority of this section shall be subject to review by appeal
directly to the supreme judicial court at the request of life initia-
tive or the attorney general within 20 days after receipt of such
finding, ruling, order or decision, which appeal shall be on the
basis of the record of the proceedings before the commissioner.
The filing of such an appeal shall act as a stay of any such finding,
ruling, order or decision unless the court shall determine other-
wise. The court shall review all questions of fact and of law
involved in said proceedings and may modify, amend, annul,
reverse or affirm such finding, ruling, order or decision or make
any other appropriate order or decree.

461
462
463
464
465
466
467
468
469
470
471
472

1 SECTION 4. (a). Subsections (a) to (g), inclusive, shall I
known as the Massachusetts Property and Casualty Insuran
Company Community and Economic Development Initiative A

4 (b) In this act the following words or terms shall have tht
following meanings

6 “Admitted assets”, the assets of a property and casualty insur
7 ance company sufficient to meet policyholders claims and obliga
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X lions of the company valued by the commissioner in accordance
9 with the standards set forth under chapter 175 of the General

10 Laws and as reported in the insurance company’s annual statement

I 1 required to be filed thereunder.
12 "Aggregate cumulative investment”, the sum of the accumu-
-13 lated capital contributions by all property and casualty insurance
14 companies participating in the Massachusetts property and casu-
-15 ally insurance company community and economic development
16 investment initiative.
17 “Base investment share amount”, the number obtained by mui-
-18 tiplying 25 per cent of the Massachusetts property and casualty
19 insurance company community and economic development invest-

-20 ment initiative’s aggregate cumulative investment by a fraction,
21 the numerator of which shall be the sum of the Massachusetts
22 office of business development unemployment factor for a partic-
-23 ular Massachusetts office of business development region and the
24 Massachusetts office of business development labor force factor
25 for that region and the denominator of which shall be two.

27 “Community development lender”, a community development
28 financial institution as defined pursuant to 12 USC section 4702, a
29 non-profit organization, government agency, quasi-government
30 agency, or any other organization whose mission is community
31 and economic development, and affordable housing.
32 “Financial Intermediary”, any non-profit, public or quasi-public
33 organization or agency that assembles public or private capital for
34 the purposes of making qualified investments, as defined herein.
35 “Full proportionate share”, an investment in the Massachusetts
36 property and casualty insurance company community and eco-
-37 nomic development initiative equal to at least the product of the
38 following:

40 (2) multiplied by a fraction, the numerator of which shall be the
41 property and casualty insurance company s total gross investment
42 tax under section 22A of chapter 631 of the General Laws for the
43 tax year ending on or before December 31, 1997 and the denomi-
-44 nator of which shall be the total gross investment tax under said
45 section 22A of said chapter 63 of the General Laws for all prop-
-46 erty and casualty insurance companies doing business in the com-

26 “Commissioner”, the commissioner of insurance.



1998] 17SENATE No. 2283

47 monwealth for the tax year ending on or before December 31,
48 1997.
49 “Low and moderate income community”, an economic target
50 area as defined pursuant to section 3A of chapter 23 of the
51 General Laws, an enhanced economic enterprise community or
52 empowerment zone as designated by the United States Depart-
-53 ment of Housing and Urban Development, or one or more con-
-54 tiguous census tracts, as designated by a city or town and
55 approved by the commissioner of insurance, in which either: (i) a
56 majority of the households are low and moderate income house-
-57 holds as defined herein, or (ii) the unemployment rate exceeds the
58 statewide annual average unemployment rate by 25 per cent.
59 “Low and moderate income households”, those households
60 which have incomes that do not exceed 80 per cent of the median
61 income for the area, with adjustments made for smaller and larger
62 families, as such median shall be determined from time to time by
63 the Secretary of Housing and Urban Development pursuant to 42
64 USC section 1437(a)(B)(2).
65 “Massachusetts office of business development labor force
66 factor” (or “MOBD labor force factor”), a fraction, the numerator
67 of which shall be the labor force of a particular Massachusetts
68 office of business development region for the previous 12 months
69 beginning July 1 and ending June 30 as reported by the depart-
-70 ment of employment and training and the denominator of which
71 shall be the sum of the labor force of each Massachusetts office of
72 business development region for the same period.
73 “Massachusetts office of business development region” or
74 “MOBD region”, one of the five geographic areas of the common-
-75 wealth, the boundaries of which may be determined from time to
76 time by the Massachusetts office of business development estab-
-77 lished pursuant to section 1 of chapter 23A of the General Laws,
78 or its successor; provided, however, that no region shall be
79 smaller than one county in size; and provided further; that there
80 shall be a western region, a central region, a northeast region, a
81 greater Boston region, and a southeast region.
82 “Massachusetts office of business development unemployment
83 factor” or “MOBD unemployment factor”, a fraction, the numer-
-84 ator of which shall be the annual average unemployment rate of
85 the particular MOBD region for the previous 12 months beginning
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July 1 and ending June 30 as reported by the department of
employment and training and the denominator of which shall be
the sum of the annual average unemployment rate of each MOBD
region for the same period.

86
87
88

89

“Massachusetts property and casualty insurance company com-
munity and economic development initiative” or “P&C initiative ,

an entity or its their successor, created by property and casualty
insurance companies, or the successor to any such companies,
pursuant to this section for the public purposes described herein.

90
91
92
93
94

“Minority business enterprise”, any business which meets the
definition of “minority business enterprise” in section 40 of
chapter 23A of the General Laws and which is either located in a
low or moderate income community or employs, as a majority of
its workforce, members of low or moderate income households.

95

96
97
98
99

“Participating property and casualty insurance company”, a
property and casualty insurance company participating in the P&C
initiative.

100
101
102

“Person”, an individual, corporation, partnership, limited part-
nership, limited liability company, association, joint stock com-
pany, trust, unincorporated organization or any similar entity.

103
104
105

“Property and casualty insurance company”, an insurance com-
pany which satisfies the definition of either a domestic or a for-
eign insurance company in section 1 of chapter 175 of the General
Laws, except life insurance companies as defined in section 118
of said chapter 175, and which is subject to the provisions of
chapter 63 of the General Laws.

106
107
108
109

110
111

“Qualified Interim Investment”, (1) marketable general obliga-
tions of the commonwealth, its agencies or political subdivisions
thereof; and (2) debt maturing less than one year from the date of
its issuance. The total of all such investments at any one time shall
not exceed the greater of: (i) the amount received by the P&C ini-
tiative in cash as contributions from the participating property and
casualty insurance companies during the preceding calendar year;

112
113
1 14
115
116
117
118

or (ii) 10 percent of the aggre
the P&C initiative. Such inve;
purpose of investing the m
interim basis until such time

ate cumulative investment made in
ments shall be utilized for the sole
ney of the P&C initiative on an
as the money is invested or rein-

119
120
121
122

vested in a qualified investment. In no instance shall the money be
in any one qualified interim investment for more than 24 consecu-

123
124
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tive months during the first five years of the P&C initiative’s exis-
tence nor for longer than 12 consecutive months in any one quali-
fied interim investment thereafter.

125
126
127

“Qualified Investment”, any investment made, or a commit-
ment to make an investment in Massachusetts which provides a
prudent and sound investment opportunity and: (1) provides an
investment in or benefit to minority business enterprises or
women business enterprises; (2) provides an investment in or ben-
efit to small businesses: (3) provides an investment in rental
housing or home ownership opportunities targeted to low and
moderate income households, or (4) provides an investment that
will create jobs for low and moderate income households living in
a low and moderate income community; or (5) provides an invest-
ment in or benefit to community health centers that serve low and
moderate income communities.

128
129
130
131
132
133
134
135
136
137
138
139

A qualified investment shall be made directly, through a com-
munity development lender, or through a financial intermediary.

140
141

A qualified investment shall take the form of one or more of the
following instruments:

142
143

(1) original issue debt or equity securities144
(2) securities which are derived from the exchange of previ-

ously held original issue securities or otherwise acquired by the
life initiative in circumstances which make such securities the
substantial equivalent of original issue debt or equity securities;

145
146
147
148

(3) credit enhancements:149
(4) securities backed by Massachusetts affordable mortgage

loans; or
150
15!

(5) any combination of the above of any community develop-
ment lender.

152
153

A qualified interim investment shall be considered a qualified
investment for purposes of compliance with subparagraph 1 of
paragraph (B) of subsection (d).

154
155
156

“Small business”, a business whose annual sales are less than
$5,000,000 and which is either located in a low or moderate
income community or employs, as a majority of its workforce,
members of low or moderate income households.

157
158
159
160
161 “Statewide annual average unemployment rate”, the common-

wealth’s average annual unemployment rate for the most recently
reported 12 month period, as reported by the department of
employment and training.

162
163
164
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165 "Women business enterprise”, a business which meets the defi-
nition of “Women business enterprise” in section 40 of chap-
ter 23A of the General Laws and which is either located in a low
or moderate income community or employs, as a majority of its
workforce, members of low or moderate income households.

166
167
168
169
170 (c)A. (1) Notwithstanding the provisions of section 22A of

chapter 63 of the General Laws, or any other special or general
law to the contrary, upon the organization and funding by two or
more participating property and casualty insurers of the P&C ini-
tiative in accordance with the provisions of this section, and
except as provided in subparagraphs (C) and (D), the rate of
excise imposed upon the gross investment income earned during
the preceding calendar year, as such gross investment income is
reported in the annual statement filed for said year with the com-
missioner of insurance pursuant to section 25 of chapter 175 of
the General Laws, and as shown in Item 10, Column 8, Part 1 of
the Underwriting and Investment Exhibit for property and casu-
alty, shall be as follows for participating property and casualty
insurance companies: 0.8 per cent for tax years beginning on or
after January 1, 1999, but before January 1. 2000; 0.6 per cent for
tax years beginning on or after January 1, 2000, but before Jan-
uary 1, 2001; 0.4 per cent for tax years beginning on or after Jan-
uary I, 2001, but before January 1, 2002; 0.2 per cent for tax
years beginning on or after January 1, 2002, but before January 1.
2003; and no gross investment income tax shall be due for tax
years beginning on or after January 1,2003.

171
172
173
174
17?
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190

(2) Notwithstanding other provisions of this section, a partici-
pating property and casualty insurance company which has con-
tributed its full proportionate share to the P&C initiative for each
year during the period from 1999 to 2003, inclusive, shall not be
subject to tax under section 22A of chapter 63 of the General
Laws for tax years beginning on or after January 1, 2004.

191
192
193
194
195
196

B, (1) There is hereby imposed, in addition to the taxes levied
under the provisions of sections 20 to 29, inclusive, of chapter 63
of the General Laws, an additional tax equal to 14 per cent of the
taxes imposed under the provisions of chapter sections 22 and 23
of said chapter 63. The surtax imposed under this section shall not
apply to taxes imposed under section 21 of said chapter 63 or to
such portion of the taxes imposed under section 23 of said

197
198
199
200
201
202
203
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204 chapter 63 as exceed 2 percent of the gross premiums taxable
205 thereunder. All provisions of the General Laws relative to the
206 assessment, collection, payment, abatement, verification and
207 administration of taxes, including penalties, shall, so far as perti-
208 nent, be applicable to the taxes imposed by this section
209 (2) Notwithstanding the provisions of subparagraph (1), upon
210 the organization and funding by two or more participating prop-
211 erty and casualty insurance companies of the P&C initiative in
212 accordance with the provisions of this section, and except as pro-
213 vided in subsection (d), the rate of the surtax imposed upon the
214 gross premiums tax paid by property and casualty companies
215 during the preceding calendar year shall be in the following
216 amounts: for tax years beginning on or after January 1, 1999, but
217 before January 1, 2000, 11 2/io per cent; for tax years beginning on
218 or after January 1, 2000, but before January 1, 2001, 8 4/io per cent;
219 for tax years beginning on or after January 1, 2001, but before Jan-
220 uary 1, 2002, 5 6/io per cent; for tax years beginning on or after Jan-
221 uary 1, 2002, but before January 1, 2003, 2 8/io per cent, and for
222 tax years beginning on or after January 1,2003, 0 per cent.
223 C. Notwithstanding any other provision of this section, a
224 property and casualty insurance company which does not
225 contribute its full proportionate share for the current taxable year
226 of the aggregate cumulative investment of the P&C initiative shall
227 annually pay the gross investment income tax rate in effect for the
228 most recent taxable year in which said company contributed its
229 full proportionate share
230 D. The provisions of subparagraph (1) of paragraph A of
231 subsection (c) shall apply to a property and casualty insurance
232 company when such a company files with the commissioner
233 of revenue the return required by paragraph (e) of section 12 of
234 chapter 62C of the General Laws accompanied by a certificate
235 of contribution issued pursuant to subparagraph 2 of paragraph B
236 of subsection (d)

237 (d) A. The P&C initiative shall be formed by two or more prop-
238 erty and casualty insurance companies and shall take the form of a
239 limited liability company under the provisions of chapter 156 C of
240 the General Laws, or such other form or forms of a business entity

241 authorized by the General Laws
242 B. (1) Upon the filing with the office of the state secretary of
243 the certificate required to be filed by section 12 of chapter 156C
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244 of the General Laws, or the filing with the office of the state sec-
retary of such documents as may be required to evidence the cre-
ation of a business entity, the provisions of subsections (c) shall
become effective and shall remain effective, at the rate so speci-
fied, so long as: (i) the aggregate cumulative investment in the
P&C Initiative is $30,000,000 as of December 31, 1999;
$60,000,000 as of December 31, 2000; $90,000,000 as of
December 31, 2001: $120,000,000 as of December 31, 2002 and
$150,000,000 as of December 31, 2003; and (ii) the total aggre-
gate cumulative investment for each year is invested in qualified
investments for that year. Except as provided in subsection (c), if
the aggregate cumulative investment as of December 31 of a par-
ticular year has not reached the amount required in the P&C initia-
tive, then the rate of tax imposed for the taxable year that begins
in that calendar year and for each subsequent consecutive calendar
year that the aggregate cumulative investment falls below the
required amount shall be the rate in effect for the taxable year that
begins in the most recent calendar year in which the aggregate
cumulative investment last met the investment threshold.

245
246
247
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249
250
251
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253
254
255
256
257
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260
261
262

(2) The P&C initiative shall, for each taxable year beginning on
or after January 1, 1999 and for each taxable year thereafter until
the aggregate cumulative investment in the P&C initiative reaches
$150,000,000 issue a certificate of contribution to each partici-
pating property and casualty insurance company has contributed
to the P&C initiative. This certificate shall be duly executed by
the chief executive officer of the P&C initiative, and shall state:
(i) the amount of the contribution of the participating domestic
property and casualty insurance company for the taxable year;
(ii) the total amount contributed by the participating property and
casualty insurance companies to the P&C initiative in the taxable
year, (iii) the amount of the participating property and casualty
insurance company’s share of the aggregate cumulative invest-
ment; and (iv) the amount of the total aggregate cumulative
investment. The commissioner shall review each certificate and
approve it if satisfied as to its accuracy and completeness.
Notwithstanding any provision of the General Laws, including
clause twenty-sixth of section 7 of chapter 4 of the General Laws
and chapter 66 of the General Laws, said certificate of contribu-
tion shall not be considered a public record and shall be treated as
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283 confidential under the provisions of section 21 of chapter 62C of
284 the General Laws. The certificate shall be used by the commis-
285 sioner of revenue solely to determine the proper rate of tax
286 C, Except as specified in this subsection, participating property
287 and casualty insurance companies and the P&C initiative shall be
288 subject to the provisions of this section for a period of not less
289 than 25 years from its effective date. For the purpose of this sub
290 section, “effective date” shall mean the date on which the P&C
291 initiative is created in accordance with the terms of this section
292 The property and casualty insurance companies may, at their elec-
293 tion, choose to no longer be subject to the initiative provisions of
294 this act (i) at any time after expiration of such 25 year period,
295 or (ii) at any lime in the event that, during the period of the
296 Investment Initiative’s existence, there has been a statutory

297 amendment which results in an increase in the rate of the annual
298 gross investment income tax paid by domestic property and casu-
299 ally insurance companies to the commonwealth or a reenactment
300 of the annual gross investment income tax, which rate increase or
301 reenactment is other than a proportional part of a general increase
302 in the taxation of business in the commonwealth
303 D. No distribution constituting a return of capital contributed
304 by a participating property and casualty insurance company shall
305 be made prior to the twentieth anniversary of the effective date of
306 the P&C initiative. Distributions of net earnings from the P&C
307 initiative to the participating property and casualty insurance corn-
308 panics shall be permitted at any time. Distributions constituting a
309 return of capital contributed by a participating property and casu-
310 alty insurance company shall be allowed on or after the twentieth
311 anniversary of the effective date of P&C initiative. After such
312 twentieth anniversary, in addition to such distribution of net earn-
313 ings, distributions of capital contributions shall be allowed but
314 shall not exceed 5 per cent per annum of the aggregate cumulative
315 investment made prior to such twentieth anniversary of the orga
316 nization of the P&C initiative
317 E. (1). The business and investments of each property and casu
318 alty insurance company comprising the P&C initiative shall be
319 managed pursuant to the charter documents of the P&C Initiative
320 and conducted, at all times, in compliance with the provisions of
321 this section. The participating property and casualty insurance
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T,22 companies shall form an investment committee to review,
authorize and act upon specific investments and to establish
underwriting guidelines. The committee shall consist of represen-
tatives from each of the participating P&C insurance companies
who shall elect no fewer than two individuals, one of whom shall
represent a community based organization and one of whom shall
either represent a community based organization or have expertise
in making or evaluating qualified investments; provided, however,
that at least one such representative shall be from the central or
western MOBD region; and provided further, that it shall not be a
conflict of interest for the organization represented by said com-
munity representative to receive funds from the life initiative
provided that said representative shall abstain from voting on
investments that accrue directly to said organization.

323

324
325
326
327
328
329
330
331
332
333
334
335

Investment decisions shall at all times be within the sole discre-
tion of the P&C initiative subject to the criteria set forth in this
section.

336
337
338
339 (2) The investment committee shall hold at least one public

meeting each year in each of the five MOBD regions in order to
receive information from interested parties regarding qualified
investments within a particular MOBD region. Said investment
committee shall keep an accurate record of each meeting, and
shall include such information in the annual report of the P&C ini-
tiative required hereunder.

340
341
342
343
344
345

F. Notwithstanding any limitations contained in the laws of the
commonwealth or in its charter, and in addition to existing
authority, a property and casualty insurance company may: 1) par-
ticipate in the P&C initiative, or any part thereof, pursuant to the
provisions of this section, (2) may make loans and contributions
to the P&C initiative, or any part thereof, and (3) may enter into
binding agreements with other property and casualty insurance
companies to make such loans and contributions, either initial or
additional, and to restrict the transfer or other disposition of any
interest in the P&C initiative. The authority to make the aforesaid
loans or contributions and the authority of the P&C initiative to
make investments shall not be subject to any provision in chap-
ter 175 of the General Laws relating to the control of investments
or to any limitation on investment, whether stated as a percentage
or otherwise, other than those contained in this act. All such loans

346
347
348
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350
351
352
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355
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359
360
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361 and contributions by a participating property and casualty insur-
ance company in the P&C Initiative shall be deemed to be
admitted assets. No restriction or prohibition contained in said
chapter 175 shall be deemed violated on account of any invest-
ments held by the P&C initiative.

362
363
364
365

G. The P&C initiative may indemnify any of its officers,
employees or agents and each property and casualty insurance
company participating in the P&C initiative may indemnify any of
its officers, employees or agent which serve the P&C initiative at
such property and casualty insurance company’s request, against
any and all liabilities, costs and expenses arising from such
service.

366
367
368
369
370
371
372

(e) On or before June 1 of each year beginning prior to the
expiration of the P&C initiative as set forth in paragraph C of
subsection (d), the P&C initiative shall file for the preceding tax
year with the commissioner and the clerks of the senate and the
house of representatives the following:

373
374
375

376
Ml

378 1) A written annual report which shall provide: (i) a list of all
participating P&C insurance companies; (ii) the amount of capital
contributions made by each participating property and casualty
insurance company for the taxable year and in the aggregate;
(iii) the amount of qualified investments made by the P&C
initiative for that year; (iv) the total aggregate cumulative invest-
ments of the P&C initiative; (v) a list of all the investments
made; (vi) the value of each investment made; (vii) the type of
investment; (viii) the recipient’s name, address, city and zip code;
(ix) the amount, if any, in qualified interim investments;
(x) a brief statement reporting how each investment meets the
criteria of “qualified investment” as that term is defined in sub-
section (b); and (xi) the records of the annual public meetings held
in each MOBD region.

9
380
381
382
383
384
385
386
387
388
389
390
391
392 Such annual report shall be made of a form prescribed by the

commissioner and duly executed under oath by the chief executive
officer of the P&C Initiative. Such report shall be considered a
public document as defined in clause twenty-sixth of section 7 of
chapter 4 of the General Laws.

393
394
395
396
397 (2) A financial statement which shall report the financial condi-

tion of the P&C initiative at the end of the preceding taxable year
and the investments of the P&C initiative. The information con-

398
399
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400 tained in the financial statement shall be certified by an indepen-
dent certified public accountant. Such financial statement shall be
considered a public document as defined in clause twenty-sixth ol
section 7 of chapter 4 of the General Laws.

401
402

403
(3) A certificate, executed by the chief executive officer of the

P&C initiative after due inquiry and based on best information
and belief, stating that the investments made by the P&C initiative
during the preceding years comply with the provisions of para-
graph (I) of subsection (f). Such certificate shall be considered a
public document as defined in clause twenty-sixth of section 7 of
chapter 4 of the General Laws.

404
405
406
407
408
409
410

The clerks of the senate and the house of representatives shall
forward copies of the report to the chairs of the house and senate
committees on ways and means and to the joint committee on tax-
ation and the joint committee on insurance.

411
412
413
414

(f)(1) At least 25 per cent of the aggregate cumulative invest-
ment of the P&C Initiative shall be credited and distributed to
qualified investments in the five MOBD regions in the common-
wealth, Each MOBD region shall receive its base investment share
amount. The P&C Initiative may execute after due inquiry a cer-
tificate reporting that a lack of qualified investments exists in a
MOBD region. This certificate shall be filed with the commis-
sioner of insurance and with the clerks of the senate and the house
of representatives. The clerks of the senate and the house of repre-
sentatives shall forward copies of said certificate to the joint com-
mittee on taxation and the joint committee on insurance. Upon the
filing of this certificate, the P&C initiative may credit and dis-
tribute that region’s portion of the P&C initiative’s proceeds to
qualified investments in other MOBD regions.

415
416
417
418
419
420
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(2) The P&C initiative shall invest and reinvest its aggregate
cumulative investment in qualified investments in the five MOBD
regions for the period it remains subject to the provisions of this
section.

429
430
431
432

(g)(1) The commissioner shall have the power to inspect and
examine the affairs of the P&C initiative, and to require such
statements and reports as he may reasonably deem necessary, to
determine its financial condition, its ability to fulfill its obliga-
tions and whether it is in compliance with this act. The P&C
initiative shall pay the reasonable charges incurred in such exami-

433
434
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nation, including the expenses of the commissioner or his deputy
or his examiners and the expenses and compensation of any dis-
interested experts which the commissioner shall reasonably deem
advisable to complete his examination. The commissioner or the
person authorized by him to make examinations provided for by
this section shall have free access to all of the assets of the P&C
initiative for purpose of verification and to all of the books and
papers relating to its business. The commissioner or the person
authorized by him may summon and examine under oath any
person, who, he believes has knowledge of the affairs, trans-
actions or circumstances being examined. Whoever without justi-
fiable cause neglects upon due summons to appear or testify
before the commissioner or his authorized representative, and
whoever unlawfully obstructs said commissioner or said represen-
tative in making examinations hereunder, shall be punished by a
fine of not more than $lOOO.

439
440
441
442
443
444
445
446
447
448
449
450
451
452
453
454
455 (2) If the commissioner, upon review of the annual report sub-

mitted to him pursuant to subsection (e) of section 3, and upon an
examination of the books of the P&C initiative, or upon request,
shall have reasonable cause to believe that any investment
reported by the P&C initiative as a qualified investment is, in fact,
not properly characterized as a qualified investment as defined in
subsection (b), the commissioner may hold a public hearing, con-
ducted in accordance with the provisions of chapter 30A of the
General Laws, to determine whether such investment is a quali-
fied investment. Any such action brought by the commissioner to
determine the status of an investment as a qualified investment
shall be commenced no later than six months following the receipt
of the certificate required by said subsection (e) of section 3.

456
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458
439
460
461
462
463
464
465
466
467
468 (3) Upon a final determination, which shall be the later of the

commissioner’s order or a final judicial determination, that an
investment is not a qualified investment, the following remedial
action shall be taken: (i) the commissioner shall promptly notify
the commissioner of revenue of such final determination; (ii) the
commissioner of revenue, upon receipt of such notice shall sub-
tract the amount of such investment from the sum of the aggregate
cumulative investment of the P&C initiative; (iii) the P&C initia-
tive shall, within 90 days following such final determination, dis-
pose of any investment finally determined not be a qualified

469
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472
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All
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478 investment to one or more of the participating domestic property
and casualty insurance companies or to any outside party, deposit
the proceeds of such disposition into the P&C initiative, and,
in the event of disposition as aforesaid, to the extent that the
amount of funds received by the P&C initiative is less than the
face amount of all outstanding debt and the cost of all equity secu-
rities involved, such differences shall be restored to the P&C

479
480
481
482
483
484
485 initiative by the participating property and casualty insurance

companies as additional contributions within 90 days of such dis-
position. However, any final determination shall affect the reduc-
tion in the rate of additional excise payable only in the taxable
years subsequent to the year in which such final determination
was made.
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491 (4) The commissioner may issue, in accordance with the provi-

sions of chapter 30A of the General Laws and after a public
hearing, such rules and regulations as are reasonably necessary to
carry out the provisions of subsection (h).
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(5) At the request of the commissioner, the attorney general
may maintain and prosecute, in the name of the commonwealth,
an action against the P&C initiative, its officers, directors, part-
ners, stockholders, members, trustees, or agents, for the purpose
of obtaining an injunction restraining such person or persons from
doing any acts in violation of the provisions of this act or any
lawful orders of the commissioner.
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(6) Any finding, ruling, order or decision of the commissioner
under authority of this section shall be subject to review by appeal
directly to the supreme judicial court of the commonwealth at the
request of P&C initiative or the attorney general within 20 days
after receipt of such finding, ruling, order or decision, which
appeal shall be on the basis of the record of the proceedings
before the commissioner. The filing of such appeal shall act as a
stay of any such finding, ruling, order or decision unless the court
shall determine otherwise. The court shall review all questions of
fact and of law involved in said proceedings and may modify,
amend, annul, reverse or affirm such finding, ruling, order or deci-
sion or make any other appropriate order or decree.
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13

1 SECTION 5. Chapter 816 of the acts of 1977 is hereby
2 amended by striking out section 11 and inserting in place thereof
3 the following section: —
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4 Section 1 1. There shall be allowed as a credit against the tax
5 imposed by sections 20 and 22 of chapter 63 of the General Laws
6 and by section two of chapter 531 of the acts of 1943 with respect
7 to each taxable year an amount equal to IVi per cent of any
8 domestic life insurance company’s proportionate share of the cost
9 of equity securities and the outstanding principal balance of debt

10 securities which constitute qualified investments of the Capital
11 Resource Company as of the last day of the previous taxable year;
12 provided, however, that such life insurance company is an equal
13 opportunity employer and makes available annually to the Massa-
-14 chusetts commission against discrimination copies of its reports to
15 the federal equal employment opportunity commission. As used in
16 this section, each such company’s “proportionate share" shall be a
17 fraction, the numerator of which is the amount of its aggregate
18 contributed capital in the Capital Resource Company and the
19 denominator of which is the amount of the aggregate cumulative
20 investment in the Capital Resource Company as of the last day of
21 such taxable year.

1 SECTION 6. Section 13 of said chapter 816 is hereby further
2 amended by striking out subsection (c) and inserting in place

thereof the following subsection:
4 (c) Upon the organization of the Capital Resource Company as
5 provided herein and throughout the period contained in section 14
6 of this act, the terms of the limited partnership agreement shall at
7 all times be consistent with the certificate and this act; provided,
8 however, that amendments to the certificate may be submitted
9 to the commissioner for approval as provided in the case of the

10 original certificate, pursuant to subsection (b) which shall, after
11 such approval, be filed with the state secretary; and provided, fur-
-12 ther, that if the partners elect to continue the Capital Resource
13 Company beyond the 45 year period contained in subsection (b)
14 of section 14, submission to and approval by said commissioner
15 shall not be required prior to the filing of any amended certificate
16 with the state secretary.

1 SECTION 7. Said chapter 816 is hereby further amended by
2 striking section 14 and inserting in place thereof the following
3 section:—
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5 section 13 of shall contain the following provisions, restrictions
6 and limitations

(a) The character of the partnership business shall consist of the
8 investment and reinvestment of partnership assets exclusively in
9 debt and equity securities conforming to the investment criteria

10 set forth in sections 15 and 16.
11 (b) Except as specified in this subsection, the Capital Resource
12 Company shall be subject to the provisions of this act for a period
13 of not less than 45 years from the date of its organization. The
14 Capital Resource Company may, at its election, choose to no
15 longer be subject to the provisions of this act by filing a certificate
16 to such effect with the commissioner and the state secretary (i) at
17 any time after expiration of such 45 year period, or (ii) at any time
18 in the event there has been a statutory amendment which results in
19 an increase in the total level of direct taxes paid by domestic life
20 insurance companies to the commonwealth, which increase is
21 other than attributable to business growth and other than a propor-
-22 tional part of a general increase in the taxation of business in the
23 commonwealth.
24 (c) Funds shall be provided to the partnership only in cash, and
25 the amount so provided by each partner in such partner’s capacity
26 as a general partner shall be stated separately from any amounts
27 provided by such partner as a limited partner.
28 (d) At least 25 per cent of the capital funds of the partnership
29 shall be provided by life insurance companies acting in their
30 capacity as general partners, the balance shall be provided by such
31 companies in their capacity as limited partners.
32 (e) No distribution constituting a return of capital contributed
33 by a person as a general partner shall be made prior to the filing of
34 the certificate referred in subsection (b). Prior to the fortieth
35 anniversary of the organization, no distribution from the Capital
36 Resource Company to the partners shall be permitted other than
37 distributions of partnership net earnings. After such fortieth
38 anniversary, in addition to such distribution of net earnings, distri-
-39 butions of capital contributions shall be allowed but shall not
40 exceed five per cent per annum of the aggregate cumulative
41 investment made prior to such fortieth anniversary of the organi-
-42 zation of the Capital Resource Company.

4 Section 14. The certificate referred to in subsection (b) of
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43 (f) The general partners may from time to time admit additional
44 domestic life insurance companies as partners.
45 (g) Upon such terms and conditions as are necessary to assure
46 compliance with the public purpose set out in section 1, the Cap-
-47 ital Resource Company may form one or more wholly owned sub-
-48 sidiaries through which funds of the Capital Resource Company
49 may be invested; provided, however, that such subsidiary shall be
50 subject to all appropriate provisions of this act consistent, in the
51 case of any subsidiary which is a small business investment com-
-52 pany, with requirements of federal law.
53 (h) With the prior written approval of the commissioner and
54 upon such terms and conditions as may be deemed necessary to
55 assure compliance with the public purpose set out in section 1 to
56 assure the continuation of the Capital Resource Company and to
57 assure the continuation of the investment policies and restrictions
58 set forth in this act, the Capital Resource Company may incorpo-
-59 rate under chapter 1568 or may be formed under chapter 156 C of
60 the General Laws.
61 The Capital Resource Company may enter into one or more
62 agreements with the Life initiative, or the P&C initiative, or any
63 part thereof, pursuant to which the Capital Resource Company
64 would provide management, advisory, consultative and other inci-
-65 dental services to such Life initiative, or such P&C initiative,
66 regarding its business affairs and which enable such Life and P&C
67 initiatives to comply with the provisions of this act. The Capital
68 Resource Company may enter into one or more agreements
69 whereby it would receive management, advisory, consulting and
70 other incidental services regarding its business.

1 SECTION 8. The commissioner of revenue shall promulgate
2 regulations necessary to carry out the provisions of this act. Such
3 regulations shall include, but shall not be limited to, situations
4 involving mergers, acquisitions, divestitures or reorganizations or
5 any other corporate restructuring that impact the ability of a com-
-6 pany to comply with the provisions of this act.

1 SECTION 9. Sections 228, 22C and 22D of chapter 63 of the
2 General Laws, shall not apply when the aggregate cumulative
3 investment in the Life initiative reaches $100,000,000, such



[July 1998]32 SENATE No. 2283

4 aggregate amount to be certified by the commissioner of revenue,
3 or the tax year 2004, whichever is later.

1 SECTION 10. Section 22A of said chapter 63 of the General
2 Laws, shall not apply when the aggregate cumulative investment
3 in the P&C initiative reaches $150,000,000, such aggregate
4 amount to be certified by the commissioner of revenue, or the tax
5 year 2004, whichever is later.

1 SECTION 11. Section eighteen of chapter five hundred forty-
-2 six of the acts of nineteen hundred sixty-nine is hereby repealed.

1 SECTION 12. Chapter 63 of the General Laws, is hereby
2 amended by adding the following section:—
3 Chapter 29C. A life insurance company subject to the excise
4 imposed by either sections 20 or 21 shall be allowed a credit
5 against either such excise equal to I'A per cent of such company’s
6 total capital contribution to the Massachusetts life insurance com-
-7 pany community investment initiative established pursuant to
8 section 3of chapter [?] of the acts of 1998 for the existence of
9 such initiative.

1 SECTION 13. Said chapter 63 is hereby further amended by
2 adding the following section;—
3 Chapter 29D. An insurance company subject to the excise upon
4 premiums imposed by either sections 22 or 23 shall be allowed a
5 credit against either such excise equal to IVi per cent of such com-
-6 pany’s total capital contribution to the Massachusetts property and
7 casualty company community and economic development invest-
-8 ment initiative established pursuant to section 4 of chap-
-9 ter [?] of the acts of 1998 for the existence of such initiative.
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