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SENATE No. 75
By Mr. Lynch, a petition (accompanied by bill, Senate, No. 75)

of the Massachusetts AFL/CIO, by Robert J. Haynes, president,
Stephen F. Lynch, John P. Slattery, Steven A. Tolman, Martin J.
Walsh and other members of the General Court for legislation to
establish the workers’ compensation insurance fund. Commerce
and Labor.

I \)t Commontoealtt) of iflassattjusetts

In the Year One Thousand Nine Hundred and Ninety-Nine.

An Act creating a workers’ compensation insurance.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter 152 of the General Laws, as appearing in the 1994
2 Official Edition, is amended by adding after section 53A the
3 following new section;—

5 1. Definitions. When used in this chapter, the following
6 words shall have the following meanings:
7 (1) “Board” means the board of directors of the state
8 compensation insurance fund;
9 (2) “Fund” means the state compensation insurance fund,

10 (3) “Manager” means the manager of the state compensation
11 insurance fund;
12 (4) “Personal injury” or “injury” has the meaning given to it in
13 Chapter 152 Section (7A).
14 2. Creation of fund. (a) The purpose of the fund is to ensure
15 that all employers in the state of Massachusetts have the opportu-
-16 nity to obtain workers’ compensation insurance at the lowest
17 possible price. It is also the policy and purpose of this chapter to
18 establish and maintain that the fund shall be the insurance carrier
19 of last resort. The fund is treated as a non-profit independent
20 public corporation for the purpose of insuring employers against
21 liability for personal injuries for which their employees may be

4 Section 538.
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22 entitled to benefits under Chapter 152 of Title XXI and under 33
23 U.S.C. Section 901, et seq., or other employer’s liabilities inci-
-24 dental thereto.
25 (b) The fund must be organized and except as provided in sub-
-26 section (c) of this section, Section 538-9a(c), or elsewhere in this
27 chapter, operated as a domestic mutual insurance company.
28 (c) The fund shall be deemed to have met the requirements of
29 Chapter 175, Sections 48, 93F or 152 A when the director of the
30 department of workers’ compensation has appropriated to the fund
31 any portion of the amount provided for in Section 538-17 and all
32 policies issued by the fund shall be without the contingent mutual
33 liability of the policyholders for assessment.
34 (d) The fund shall be deemed to be an insurance company orga-
-35 nized pursuant to Chapter 156 of Title 22. Without limiting the
36 foregoing, Chapter 152, Sections 15, 25A, 26 and Section 69 rela-
-37 tive to, among other things, indemnification of officers, directors,
38 and employees shall apply to the fund.
39 (e) The fund may amend its charter pursuant to Chapter 155,
40 Section 3, subject to the prior approval of all amendments by the
41 director of the department of business regulation.
42 (f) The general court declares that a stable market for workers’
43 compensation insurance for all employers seeking coverage is
44 necessary to the economic welfare of Massachusetts; that such
45 stable and competitive insurance market will benefit all
46 employers, all employees and their families, and all insurance
47 companies doing business in Massachusetts; that without such
48 insurance at a competitive rate, the orderly growth and economic
49 development of the state would be severely impeded; and that the
50 provision of competitive insurance covered by the fund for
51 employers in Massachusetts and the capitalization of the fund
52 through capital assessments as provided in the chapter is for the
53 benefit of the public and in furtherance of a public purpose.
54 3. Board of directors. (a) The board of directors consists of
55 seven (7) members and the director of the department of laborand
56 the manager of the fund who shall be ex officio members.
57 Each director shall hold office until a successor is appointed
58 and qualifies. Each director shall represent a policyholder and
59 may be an employee of a policyholder. The initial board of direc-
-60 tors shall be appointed by the governor and shall consist of seven
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61 (7) members, and the director of the department of labor who shall
62 serve ex officio except as provided in the following paragraph
63 upon the expiration of four (4) year terms of the directors in office
64 upon the effective date of this section and thereafter, the governor
65 shall appoint four (4) directors and the remaining three (3) direc-
-66 tors shall be chosen by the fund’s policyholders. In addition to the
67 director of the department of labor, no more than one member of
68 the board shall be a representative of a governmental entity. At
69 least three (3) members of the board shall represent private, for
70 profit, enterprises. No members other than the manager of the
71 board may represent or be an employee of an insurance company.
72 (b) The membership terms shall be four (4) years, except as
73 provided below. Notwithstanding any of the foregoing provisions,
74 from and after the repayment by the fund of the loan from the
75 director of the department of labor described in Section 538-17,
76 the board of directors of the fund may by resolution provide that
77 all directors, other than those serving ex officio, shall thereafter
78 be elected by the policy holders of the fund for terms of not
79 more than (4) years in accordance with the provisions for the elec-
-80 tion and classification of directors as may be established in the
81 fund’s bylaws. In no event shall such provisions alter the duration
82 of the four (4) year term of the directors elected by the fund’s
83 policyholders as appointed by the governor prior to July 1, 1998.
84 Any vacancy occurring during the term of any director shall be
85 filled as provided in the funds bylaws. Members shall be entitled
86 to reasonable reimbursement for vouchered expenses incurred in
87 their official capacity. The board shall annually elect a chairperson
88 from among its members and other officers it deems necessary for
89 the performance of its duties. Directors shall be entitled to receive
90 compensation of one hundred and fifty ($150) per diem for each
91 day or part thereof actually spent on the business of the fund.
92 5. Powers and duties of the board. The board is vested with
93 full power, authority, and jurisdiction over the fund. The board
94 may perform all acts necessary or convenient in the exercise of
95 any power, authority, or jurisdiction over the fund, either in the
96 administration of the fund or in connection with the insurance
97 business to be carried on by it under the provisions of this chapter,
98 as fully and completely as the governing body of a private
99 insurance carrier to fulfill the objectives and intent of this chapter.
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The board’s authority to invest funds is subject to the limitations
imposed on domestic insurance companies in Chapter 175,
Sections 66, 66C and Section 64.

100
101
102

6. Manager. Subject to the authority of the board, the man-
ager appointed by the board pursuant to 53-810 shall administer
the fund.

103
104
105

7. Personal liability excluded. The members of the board
and officers or employees of the fund are not liable personally,
either jointly or severally, for any debt or obligation created or
incurred by the fund.
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8. Insure workers’ compensation liability-Separate policy
programs. (a) The fund may insure any employer against any
workers’ compensation claim, claims under 33 U.S.C. Sec-
tion 901, et seq., and other employer’s liabilities incidental thereto
arising out of and in the course of employment including the pro-
vision of excess workers’ compensation insurance coverage, as
fully as any other insurer.
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9. General powers and limitations. For the purposes of
exercising the specific powers granted in this chapter and effectu-
ating the other purposes of this chapter, the fund:

117
118
i 19
120 (1) may sue and be sued;

(2) may have a seal and alter it at will;121
122 (3) may make, amend, and repeal rules relating to the conduct

of the business of the fund;123
(4) may enter into contracts relating to the administration of

the fund;
124
125

(5) may rent, lease, buy, or sell property in its own name and
may construct or repair buildings necessary to provide space for
its operation;

126
127
128
129 (6) may declare a dividend when there is an excess of assets

over liabilities, and minimum surplus requirements;130
131 (7) may pay medical expenses, rehabilitation expenses, com-

pensation due claimants of insured employers, pay salaries, and
pay administrative and other expenses;

132
133
134 (8) may hire personnel and set salaries and compensation; and
135 (9) may perform all other functions and exercise all other

powers of a domestic mutual insurance company that are neces-
sary, appropriate, or convenient to administer the fund; provided,
however, that the fund shall not be a member of the national
council on compensation insurance (NCCI).

136
137
138
139
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140 9(a). Insurance coverage program. (a) Provision of workers’
141 compensation coverage.
142 (1) Subject to the limitations set forth in this chapter, the fund
143 shall provide workers’ compensation insurance against liabilities
144 arising under Chapter 150 A Title 21 of the General Laws for any
145 employer that tenders the necessary premium.
146 (b) Applications; denial of coverage.
147 (1) Policy applications. Applicants may apply for coverage
148 by the fund in good faith, either directly or through an insurance
149 producer licensed by the state of Massachusetts to procure
150 worker’s compensation insurance according to rules adopted by
151 the board under 538-15.
152 (2) Denial, cancellation, and non renewal. The nonpayment
153 of premium for current or prior policies issued by the fund to the
154 applicant, or to another entity for which the fund deems the appli-
-155 cant to be a successor in interest, may be a basis for the fund to
156 deny, non-renew or terminate coverage. The failure or refusal by
157 an applicant or insured to fully and accurately disclose to the fund
158 information concerning the applicant’s or insured ownership,
159 change of ownership, operations, or payroll, including allocation
160 of payroll among state and federal compensation programs, classi-
-161 fication of payroll, and any other information determined by the
162 fund to be important in determining proper rates shall be suffi-
-163 cient grounds for the fund to deny an application or to non-renew
164 or cancel an existing policy or to assess a premium surcharge
165 against the insured pursuant to subsection (d). The failure or
166 refusal by any insured or applicant to comply with the fund’s
167 safety requirements or to permit premises inspections to the sole
168 satisfaction of the fund shall be sufficient grounds for having its
169 workers’ compensation insurance coverage surcharged, non-
-170 renewed, or canceled, or an application for the coverage denied.
171 (3) Appeal to director. - Any determination of the fund with
172 respect to the denial, cancellation, or non-renewal of any workers’
173 compensation insurance policy against liabilities arising under
174 Chapter 150 A Title 22, with the exception of cancellation for non-
-175 payment of premium, may be appealed to the director of the
176 department of business regulation in writing, within thirty (30)
177 days of notice of such action. If the director thereupon determines
178 that the fund has unreasonably denied, canceled, or failed to
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renew any workers’ compensation insurance policy, the fund shall
in good faith reconsider issuing, reinstating, or renewing the
workers’ compensation insurance policy. If the fund has not
issued, reinstated, or renewed the workers’ compensation insur-
ance policy within thirty (30) days of such a determination of the
director, the applicant or insured may appeal the denial, cancella-
tion, or failure to renew by the fund to the superior court for
Massachusetts.
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(c) Exemptions. (1) Except as otherwise provided in sub-
section (d), the fund shall be subject to rate regulation under
Title 21, Chapter 152.

187
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(2) Notwithstanding the foregoing, if, at any time, the insurance
commissioner finds that a rate or filing of the fund is unjust,
unreasonable, inadequate, excessive, or unfairly discriminatory, he
or she shall, after a hearing held upon not less that ten (10) days
written notice, specifying the matters to be considered at that
hearing, issue an order specifying in what respects he or she finds
that the rate or filing is unjust, unreasonable, inadequate, exces-
sive, or unfairly discriminatory and stating when within a reason-
able period thereafter criminatory and stating when within a
reasonable period thereafter the rate shall no longer be used or the
filing shall be deemed no longer effective. That order shall not
affect any contract or policy made or issued prior to the expiration
of the period set forth in the order. If, however, the commissioner
finds that an unfair discrimination exists in the application of a
rate or filing to an individual applicant or insured, the commis-
sioner may, after a hearing held on like notice to the fund, issue an
order that the discrimination be removed.

190
191
192
193
194
195
196
197
198
199
200
201
202
203
204
205
206

(d) Rate regulation.207
208 (1) When a filing is not accompanied by the information upon

which the fund supports that filing, and the director does not have
sufficient information to determine whether the filing meets the
requirements of applicable law, the commissioner may require the
fund to furnish the information upon which it supports the filing.
The information furnished in support of a filing may include
(A) the experience or judgment of the fund, (B) its interpretation
of any statistical data it relies upon, (C) the experience of other
insurers or rating organizations, or (D) any other relevant factors.

209
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214
215
216
217 (2) Notwithstanding any law to the contrary, the fund and any

workers’ compensation insurance policyholder may mutually218
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219 consent to modify the rates for that policyholder’s workers’
220 compensation insurance policy, provided the fund files notice of
221 the modification with the director of the department of business
222 regulation.
223 (3) Notwithstanding any law to the contrary, the fund may
224 establish and apply a premium surcharge protocol. The protocol
225 shall provide for higher premium and surcharge payments by
226 insured who present higher than normal risks within a class,
227 including the ability of the fund to assess from time to time a pre-
228 mium surcharge of up to three (3) times its otherwise applicable
229 premium rate, as it deems appropriate to further the public pur-
230 poses set forth herein. The surcharge may be payable, at the
231 option of the fund, upon assessment, over the policy year, or upon
232 renewal. Any premium surcharge assessed by the fund may be
233 appealed to the director of the department of business regulation
234 within twenty (20) days of notice thereof, and the director may
235 modify or rescind the surcharge if the director determines that the
236 surcharge is unjust, unreasonable, inadequate, excessive or
237 unfairly discriminatory.
238 (4) Notwithstanding any other provisions of law, immediately
239 upon January 1, 1997 the fund may issue workers’ compensation
240 insurance policies at an initial rate not in excess of the rates then
241 in effect for residual market workers’ compensation insurance
242 coverage offered by any other insurers within the state of
243 Massachusetts, subject to the discretion of the fund to apply dis-
244 counts and surcharge multipliers of up to three (3) times the
245 premiums that would otherwise be applicable under the rates, with
246 the premium surcharge to be payable as provided in subsec-
247 tion (d)(4). The fund may continue to issue workers’ compensa-
248 tion insurance coverage at the initial rates until the effectiveness
249 of any revised rates feed pursuant to subsection (d)(1)
250 10. Manager Appointment and qualifications. The board
251 shall appoint a manager of the fund who shall be in charge of the
252 day-to-day operation of the fund. The manager shall have proven
253 successful experience as an executive at the general management
254 level. The manager shall receive compensation as set by the board
255 and shall serve at the pleasure of the board.
256 I]. Bond. The duties of the office, the manager shall qualify
257 by giving an official bond in an amount and with sureties
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approved by the board. The manager shall file the bond with the
secretary of state. The premium for the bond shall be paid by
the fund.

258
259
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12, Manager’s powers. (a) Subject to the authority of the
board and the provisions of this chapter, the manager has the
powers and duties prescribed in this section.

261
262
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(b) The Manager shall make safety inspections of risks and
furnish advisory services to employers on safety and health
measures. The manager may act for the fund in collecting and
disbursing money necessary to administer the fund and conduct
the business of the fund. The manager shall have an abstract
summary of any audit or survey conducted. The manager may
perform all acts necessary in the exercise of any power, authority
or jurisdiction over the fund, either in the administration of the
fund or in connection with the insurance business to be carried on
by the fund under this chapter, approval of the board, the manager
may delegate the manager’s duties under this section to qualified
employees of the fund, and may contract with the qualified inde-
pendent contractors to perform those duties for the fund.
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13. Property of fund. All premiums and other money paid to
the fund, all property and securities acquired through the use of
money belonging to the fund, all capital assessment amounts
received pursuant to 538-18a, and all interest and dividends
carried upon money belonging to the fund and deposited or
invested by the fund are the sole property of the fund and shall be
used exclusively for the operation and obligations of the fund. The
money of the fund is not state money. The property of the fund is
not state property. The employees of the fund shall not be consid-
ered state employees.
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287 14. Not a state agency. The fund shall not be considered a

state agency for any purpose.288
289 15. Private independent insurance producers. Private inde-

pendent insurance producers licensed to sell workers’ compensa-
tion insurance in this state may sell insurance coverage for the
fund according to rules adopted by the board. The board shall by
rule also establish a schedule of commissions for voluntary risk
and residual risk coverage which the fund will pay for the services
of an insurance producer.
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16. The board shall submit an annual report to the governor and
legislature indicating the business done by the fund during the

296
297
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298 previous year and containing a statement of the resources and
299 liabilities of the fund.
300 17. Funding. The director or the department of workers’
301 compensation is hereby mandated and directed to appropriate an
302 amount not to exceed five million dollars ($5,000,000) to the state
303 compensation insurance fund to be repaid pursuant to a term and
304 at a rate to be negotiated and determined by the director of the
305 department of workers’ compensation and the board of directors
306 of the state compensation insurance fund. The rate shall not
307 exceed three percent (3%) over the federal discount rate and will
308 be adjusted annually on October first of each year. The payment
309 schedule shall be no less than ten (10) years nor more than fifteen
310 (15) years. Payment shall not commence until January 1, 1998.
311 The terms of the agreement must be approved by the state auditor
312 general. Any scheduled payment may be deferred at the time the
313 payment is due, if in the opinion of the board, the director of
314 labor, and the state auditor general there is, or the scheduled
315 payment would cause there to be if made, insufficient surplus to
316 support the risks insured by the fund.
317 18a. Workers’ compensation capital assessment. (a) In order
318 to establish the capital reserves and surplus to allow the fund to
319 effect the assumption of residual risk market in fulfillment of the
320 public purposes as set forth above, a worker’s compensation cap-
-321 ital assessment shall be assessed and collected by the director of
322 the department of labor against each insurance company deemed
323 by the director of the department of business regulation to have
324 been licensed as of January 1, 1998, to write workers’ compensa-
-325 tion insurance in Massachusetts. The assessment shall be payable
326 quarterly and due within fifteen (15) days following the close of
327 each calendar quarter or, at the discretion of the Director of the
328 Department of Labor, on an annual basis on or before July first of
329 each year. The Director of the Department of Labor shall have the
330 power to institute suit to collect any assessment under this section
331 to the same extent as provided in Chapter 175A, Section 8;
332 Chapter Sections 25G, 152, 25R or Section 352C.
333 (b) The Director of the Department of Labor shall collect all of
334 the capital assessment amounts in a separate restricted purpose
335 account and shall promptly transfer all the amounts to the fund
336 upon receipt and the amounts shall become the property of the
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fund pursuant to 538-13 for capital reserve and surplus purposes
in recognition of the fund’s role as carrier of last resort. During
the transition period, the assessment for such party shall equal
three percent (3%) of gross premiums received from workers’
compensation insurance or employer’s liability insurance written
or renewed on risks within the state or subject to the jurisdiction
of the state, or such other level of gross premiums as the director
of the department of business regulation deems appropriate to
ensure both the solvency of the fund and the fund’s ability to
establish surplus reasonably adequate to allow it to complete the
assumption of the residual risk market in furtherance of the public
purposes stated above. For the purpose of this chapter, “gross pre-
miums” shall be calculated for insurance companies in the same
manner as provided in 538-13 and after the transition period, the
director of the department of business regulation shall periodically
determine the rate of the assessment at levels adequate to allow
the fund to service the market and satisfy the reserve and surplus
requirements of 538-18b.
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355 (c) Each insurance company may pass through that entire

capital assessment amount to each of its policyholders on a
prorata basis.

356
357
358 (d) In the event that any insurance company deemed by the

director of the Department of Business Regulation to have been
licensed on January 1, 1998, to write workers’ compensation
insurance discontinues the issuance of workers’ compensation
insurance policies in Massachusetts prior to January 1, 1998, that
company’ shall be and remain obligated to pay the capital assess-
ment surcharge through December 31, 1998, calculated on the
basis of the average voluntary and residual risk gross losses paid
in the thirty-six (36) month period prior to its departure from the
Massachusetts market.
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368 (e) The fund shall pay an annual fee to the Director of the

Department ofLabor under 538-18a(a) and (b) hereof.369
370 18b. Reserves. Premiums to surplus ratio - Insolvency fund,

(a) From and after January 1, 1998, the fund shall maintain a ratio
of premiums and policies written to surplus of not more than three
(3) to one (1), or such greater or lesser ratio as the director of the
department of business regulation deems appropriate. In deter-
mining the ratio, the director may at all times consider the net
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376 present value of future capital assessment amounts as current sur-
377 plus. To facilitate the ongoing oversight of the fund, the fund shall
378 submit to the Department of Business Regulation quarterly and
379 annual statements in the format and scope specified in Chap-
380 ter 175, Section 25A.
381 (b) The fund shall not participate in or be subject to the insurers
382 insolvency fund established under Chapter 175D, section 3.
383 (c) In the event of the liquidation of the fund pursuant to the
384 insurers’ Rehabilitation, Conservation and Liquidation statute,
385 MA. Gen. Laws, Chapter 175, section 180, the funds policy-
386 holders, in their capacity as owners of the fund shall have no dis-
387 tributive claims under Chapter 175, section 180 F to the liquidation
388 estate of the fund. The Insurance Commissioner, as receiver, shall
389 distribute the residual, if any, of the funds liquidation estate to the
390 director of the Massachusetts department of labor; provided,
391 however, that in no event shall the foregoing affect the validity or
392 priority of (i) any claims arising from and within the coverage of
393 any policies of the fund; (ii) claims of the Director of the
394 Massachusetts Department ofLabor to repayment of the term note
395 of the fund issued pursuant to section 538-17
396 18c. Payment assessment and fees, (a) Except as provided in
397 this chapter, the fund shall pay assessments in the same manner as
398 an insurance in Massachusetts. In light of the express purpose of
399 the fund to serve as an insurance carrier of last resort; the fund
400 shall be exempt from any taxes due pursuant to Title 9, Chap-
401 ter 63, Section 22A. Further, in no event shall any amounts
402 received by the fund relating to the workers’ compensation capital
403 assessment be subject to any form of state taxation or assessment
404 19. Report to the legislature and governor. The board shall, no
405 later than April 1, of each year, report to the legislature, governor,
406 and the state auditor general the operations of the fund up to that
407 date. The report shall include but not be limited to:
408 (1) the volume of premiums insured through the fund and its
409 share of the state workers’ compensation insurance market;
410 (2) the percent div ision of premium dollars among various
411 types of benefit payments and administrative costs for policies
412 and claims under the fund;
413 (3) the average rate of return enjoyed by the fund on its
414 invested assets;
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415
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(4) recommendations concerning desirable changes in the fund
to promote its prompt and efficient administration of policies and
claims;

(5) a recommendation to the legislature and governor regarding
the continued operation of the fund; and

(6) any other information the board deems appropriate.

This Document Has Been Printed On 100% Recycled Paper.


