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SENATE No. 492
By Mr. Montigny, a petition (accompanied by bill. Senate, No. 492)

of Mark C. Montigny, Marc R. Pacheco, Bruce E. Tarr, Richard T.
Moore and other members of the General Court for legislation to protect
the public interest in the conversion of nonprofit hospitals and health
maintenance organizations in the Commonwealth. Health Care.

In the Year One Thousand Nine Hundred and Ninety-Nine

An Act protecting the public interest in the conversion of non-
profit HOSPITALS AND HEALTH MAINTENANCE ORGANIZATIONS IN THE
COMMONWEALTH.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Section 8A of chapter 180 of the General Laws is
2 hereby amended by inserting after subsection (c) the following
3 subsection:—
4 (d) A nonprofit acute-care hospital, as defined in section
5 twenty-five B of chapter one hundred and eleven, or a nonprofit
6 health maintenance organization as defined in chapter one hun-
-7 dred and seventy six G shall give written notice of not less than
8 ninety days to the attorney general and to the commissioner of
9 public health if such notice concerns a non-profit health mainte-

-10 nance organization, before it enters into a sale, lease, exchange, or
11 other disposition of a substantial amount of its assets or operations
12 with a person or entity other than a public charity; provided, how-
-13 ever, that no such notice shall be required if a written waiver of
14 such notice is executed by the attorney general. When investi-

-13 gating the proposed transaction, the attorney general shall con-
-16 sider any factors which the attorney general deems relevant,
17 including, but not limited to, whether:
18 a) the proposed transaction complies with applicable general
19 non-profit and charities law;
20 b) due care was followed by the non-profit entity;
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21 c) conflict of interest was avoided by the non-profit entity at all
22 phases of decision making;
23 d) fair value will be received for the non-profit assets; and
24 e) the proposed transaction is in the public interest.
25 The Attorney General shall assess the entity proposing to
26 receive said assets or operations for reasonable costs related to,
27 and shall expend such amounts for the review of the proposed
28 transaction, as determined by the attorney general to be necessary.
29 Such reasonable costs may include expert review of the trans-
-30 action, a process for educating the public about the transaction
31 and obtaining public input, and administrative costs. All materials
32 filed by the parties in the course of the attorney general’s review
33 shall be made available for public inspection pursuant to the pro-
-34 visions of section ten of chapter sixty six and section seven of
35 chapter four.
36 The attorney general shall, during the course of his investiga-
-37 tion, hold at least one public hearing in a location convenient to
38 the population served by the non-profit entity at which any person
39 may file written comments and exhibits or appear and make a
40 statement. At least twenty-one days in advance of the public
41 hearing, the non-profit entity shall publish notice of the hearing in
42 a newspaper of general circulation where the entity is located. The
43 notice shall include the name of the non-profit entity, the name of
44 the acquirer, or other parties to the proposed transaction, the
45 nature of the proposed transaction and the anticipated considera-
-46 tion which will be paid by the acquirer. In addition, the notice
47 shall offer to provide to any person upon request to the non-profit
48 entity a detailed summary of the proposed transaction and copies
49 of all transaction and collateral agreements. Compliance with this
50 notice requirement will not require disclosure of confidential trade
51 secret, commercial or financial information contained in schedules
52 or exhibits of those agreements.
53 If a charitable fund results from the transaction, and if the non-
-54 profit entity making the disposition does not continue its operation
55 of a nonprofit hospital or nonprofit health maintenance organiza-
-56 tion, the governance of the charitable fund shall be subject to
57 review by the attorney general and approval by the court. The
58 governance of said charitable fund shall be broadly based in the
59 community historically served by the predecessor non-profit acute
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60 care hospital or health maintenance organization and shall be
61 independent of the new for-profit entity. The attorney general
62 shall conduct a public hearing in connection with his review of the
63 plan for the governance of the resulting charitable fund. An appro-
-64 priate portion of any resulting proceeds shall, if determined to be
65 necessary by the attorney general, be used for assistance in the
66 development of a communitybased plan for the use of the
67 resulting charitable fund.
68 The entity receiving said assets or operations shall, if deter-
-69 mined to be necessary by the attorney general in consultation with
70 the department of public health, provide the funds, in an amount
71 determined by the commissioner of public health, for the hiring by
72 the department of public health of an independent health care
73 access monitor to monitor and report quarterly to the attorney
74 general, the department of public health and the committee on
75 health care on community health care access by the entity,
76 including levels of free care provided by the entity. Said funding
77 shall be provided for three years after the transaction. The entity
78 receiving said assets or operations shall provide the monitor with
79 appropriate, access to the entity’s records in order to enable the
80 monitor to fulfill this function. To prevent the duplication of any
81 information already reported by the entity, the monitor shall, to
82 the extent possible, utilize data already provided by the entity to
83 the division of health care finance and policy pursuant to chap-
-84 ter 118G, or to any other agency. No personal identifiers shall be
85 attached to any of the records obtained by the monitor and all such
86 records shall be subject to the privacy and confidentiality provi-
-87 sions of section seventy Eof chapter one hundred and eleven.
88 No officer, director, incorporator, member employee, staff,
89 physician, expert, or advisor of the non-profit entity making the
90 disposition shall derive improper benefit from the transaction. The
91 officers, directors, incorporators, members, senior managers, staff,
92 physicians, experts and advisors of the non-profit entity making
93 the disposition shall be prohibited from investing in the for-profit
94 entity for a period of three years following such disposition.

1 SECTION 2. Chapter 111 of the General Laws is hereby
2 amended by inserting after section 51 F the following new
3 section:—
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4 Section SIG. No original license shall be granted to establish or
5 maintain an acute-care hospital, as defined by section twenty-
-6 five B, unless there is a determination by the department of the
7 suitability and responsibility of the prospective licensee in accor-
-8 dance with regulations of the department.
9 For purposes of this section, the department’s determination of

10 suitability and responsibility shall include the following factors:
I 1 (a) the financial capacity of the prospective licensee to operate
12 the hospital in accordance with applicable laws;
13 (b) the history of the prospective licensee in providing acute
14 care, including in states other than the commonwealth, if any,
15 measured by compliance with the applicable statutes and regula-
-16 tions governing the operation of hospitals in such states;
17 (c) the participation of persons residing in the nonprofit entity’s
I 8 primary service area in oversight of the resulting hospital; and
19 (d) whether the transaction will create a significant effect on
20 the availability or accessibility of health care services to the
21 affected communities.
22 No original license shall be granted to establish or maintain an
23 acute care hospital as defined in section twenty-five B unless all
24 financial transitions including remuneration of all officers of hos-
-25 pitals affected by the transaction are disclosed as part of the been-
-26 sure process, and unless a public hearing is held, according to
27 procedures established in regulation by the department, prior to
28 the granting of the license.
29 No original license shall be granted to establish or maintain an
30 acute-care hospital, as defined by section twenty-five B and any
31 subsequent successor or acquirer, unless the applicant agrees to
32 maintain or increase the percentage of gross patient service rev-
-33 enues allocated to free care; provided, however, that the depart-
-34 ment may permit the applicant to reduce said percentage if the
35 department determines that demographic or other changes in said
36 hospital’s service area justify a reduction in said percentage. The
37 department shall promulgate regulations to enforce the provisions
38 of this paragraph and any agreement made by an applicant con-
-39 cerning free care.
40 Any hospital shall inform the department ninety days prior to
41 the closing of the hospital or the discontinuance of any essential
42 health service provided therein. The department shall by regula-
-43 tion define “essential health service” for the purposes of this
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44 section. The department shall, in the event that a hospital proposes
45 to discontinue an essential health service or services, determine
46 whether any such discontinued services are necessary for
47 preserving access and health status in the hospital’s service
48 area, require hospitals to submit a plan for assuring access to such
49 necessary services following the hospital’s closure of the service,
50 and assure continuing access to such services in the event that the
51 department determines that their closure will significantly reduce
52 access to necessary services. The department shall conduct a
53 public hearing prior to a determination on the closure of said
54 essential services or of the hospital.
55 No original license shall be granted to establish or maintain an
56 acute-care hospital, as defined by section twenty-five B, unless
57 said applicant submits a plan, to be approved by the department,
58 for the provision of community benefits, including the identifica-
-59 tion and provision of essential health services. In approving said
60 plan, the department may take into account the applicant’s
61 existing commitment to primary and preventive health care
62 services and community contributions as well as the primary and
63 preventive health care services and community contributions of
64 the predecessor hospital. The department may waive this require-
-65 ment, in whole or in part, at the request of the applicant which has
66 provided or at the time the application is filed, is providing, sub-
-67 stantial primary and preventive health care services and commu-
-68 nity contributions in its service area.
69 No original license shall be granted to establish or maintain an
70 acute care hospital as defined by section twenty-five B which
71 results from the merger or acquisition of said hospital, unless the
72 board of trustees of said hospital publicly presents and evaluates
73 all proposals for such a merger or acquisition according to rules
74 and regulations promulgated by the department.
75 Whenever the department finds upon inspection, or through
76 information in its possession, that a licensee is not in compliance
77 with a requirement established under this section, the department
78 may order the licensee to correct such deficiency. Every such cor-
-79 rection order shall include a statement of the deficiencies found,
80 the period prescribed within which the deficiency must be cor-
-81 reeled, and the provisions of law relied upon. The department may
82 assess the licensee ordered to correct deficiencies no less than one
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83 thousand nor more than ten thousand dollars per deficiency for
84 each day the deficiency continues to exist beyond the date pre-
-85 scribed for correction. Within seven days of receipt, the affected
86 licensee may file a written request with the department for admin-
-87 istrative reconsideration of the order or any portion thereof.

1 SECTION 3. The Board of Registration in Medicine shall pro-
-2 mulgate regulations addressing the issue of physician investment
3 and ownership in for-profit acute-care hospitals and health main-
-4 tenance organizations.

1 SECTION 4. This act shall apply to all transactions for which
2 notice to the attorney general pursuant to section eight A of
3 chapter one hundred and eighty has been given on or after
4 December fourth, nineteen hundred and ninety-six.

1 SECTION 5. Nothing in this act shall be construed to limit the
2 existing authority of the attorney general, the commissioner of
3 public health, any other government official or entity, or the court
4 to review, approve, disapprove, or impose conditions upon a trans-
-5 action or disposition under existing law.
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