
SENATE No. 597
Mr. Montigny, a petition (accompanied by bill, Senate,

No. 597) of Mark C. Montigny, Andrea F. Nuciforo, Jr., Bruce E. Tarr,
Robert M. Koczera and other members of the General Court for legis-
lation to establish a community care ombudsman to assist elders.
Human Services and Elderly Affairs.

fEtje Commontoealtlj of jfflassartniSetts

In the Year One Thousand Nine Hundred and Ninety-Nine,

An Act establishing a community care ombudsman to assist
ELDERS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 The General Laws, as appearing in the 1996 Official Edition, is
2 hereby amended by inserting after chapter 19D the following
3 chapter:—
4 Chapter 19E.
5 The Community Care OiThe Community Care Ombudsman.
6 Section 1. For the purpose of sections 2 through II of this
7 chapter, inclusive, the following words and terms shall, unless the
8 context requires otherwise, have the following meanings:—
9 “Act”, any action or decision made by an owner, employee,

10 agent or volunteer of a community care program, or by a govern-
-11 ment agency or any condition within a community care program
12 which affects the provision of service to a recipient thereof.
13 “Community care program”, any program of medical, func-
-14 tional or social support services provided to an individual living in
15 his or her home or apartment, or in a day care program, exclusive
16 of acute care services provided in a hospital, or clinic, and exclu-
-17 sive of services provided in a physician’s office. Community care
18 programs shall include home health services reimbursed by
19 Medicare, community-based long term care programs funded by
20 Medicaid, state home care program funding, and private payment
21 and federally funded elder care programs, as specified by the sec-
-22 retary pursuant to regulation. Community care program shall also
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23 include any medical, functional, or social support services
24 provided to recipients enrolled in a managed care demonstration
25 project submitted under section 1115(a)(1) or section 1115 (a)(2)
26 of the Social Security Act, 42 USC 1315(a). Nursing homes,
27 chronic care hospitals, rehabilitation hospitals, psychiatric hospi-
-28 tabs, programs funded or operated by the Department of Mental
29 Retardation and the Department of Mental Health, rest homes and
30 assisted living facilities shall not be considered community care
31 programs for the purposes of this chapter.
32 “Recipient”, any person age sixty or older who is receiving
33 services from any community care program, or who applies for, is
34 denied services or is terminated from said program.
35 “Designee”, a member of the staff of the state community care
36 ombudsman program or any director of a local community care
37 ombudsman program; provided, however, that said directors have
38 been certified by the state community care ombudsman program,
39 as hereinafter defined.
40 “Administrative action”, any action taken by a community care
41 ombudsman to resolve issues between a recipient and a commu-
-42 nity care program through advocacy, negotiation and mediation.
43 Administrative action shall not substitute for the rights of
44 any recipient to a grievance and/or appeals procedure otherwise
45 available to him or her, and shall not be considered to be an
46 agency determination within the meaning of chapter 30A of the
47 general laws.
48 “Government agency”, any federal or state agency responsible
49 for the administration of benefits to the elderly.
50 Section 2. The secretary of elder affairs shall, subject to appro-
-51 priation or the receipt of federal funds, establish and oversee a
52 statewide community care ombudsman program for the purpose of
53 advocating on behalf of recipients of community care programs,
54 and of receiving, investigating and resolving through administra-
-55 tive action complaints filed by recipients of community care pro-
-56 gram services, including individuals acting on their own behalf, or
57 any individual organization or government agency that has reason
58 to believe that a community care program, organization or govern-
-59 ment agency has engaged in activities, practices or omissions that
60 constitute violations of applicable statutes or regulations or that
61 may have an adverse effect upon the health, safety, welfare or
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62 rights of recipients of such community care program services. The
63 secretary shall appoint an ombudsman to act as the director of the
64 community care ombudsman program, who shall be a person
65 qualified by training and experience to perform the duties of the
66 office. Said ombudsman shall not be subject to the provisions of
67 section nine A of chapter thirty or chapter thirty-one. The
68 Secretary shall be responsible for the overall coordination of
69 ombudsman programs created under this chapter, as well as under
70 chapter 19A and chapter 19D.
71 Section 3. Any person employed by or associated with the
72 community care ombudsman, any designated local ombudsman
73 program, or representative of a community group offering legal
74 assistance or free advocacy assistance, certified by the secretary
75 of the executive office of eider affairs, under the provisions of
76 clause (a) or (h) of section 7 of this chapter, shall be permitted
77 access at reasonable hours, including at least the hours of ten
78 o’clock ante meridian to eight o’clock post meridian, inclusive,
79 each day, to any consenting individual recipient of any community
80 care program; provided further, that an ombudsman shall not give
81 legal advice or otherwise engage in the unauthorized practice of
82 law unless under the supervision of a lawyer; and provided fur-
-83 ther that the purpose of the visit is to do any of the following;—
84 (1) visit, talk with and make personal, social and legal services
85 available to any recipient;
86 (2) inform recipients of their rights and entitlements and their
87 correspondent obligations, under federal and state laws, by means
88 of educational materials and discussion in groups and with indi-
-89 vidual recipients;
90 (3) assist recipients in asserting their legal rights regarding
91 claims for public assistance, medical assistance and social security
92 benefits, or assist recipients in action against agencies responsible
93 for community care programs, as well as in other matters in which
94 recipients are aggrieved and may include advising litigation; or
95 (4) engage in other methods of assisting, advising and repre-
-96 senting recipients so as to extend to them full enjoyment of their
97 rights.
98 Upon entering any community care program, the ombudsman
99 or representative shall notify program personnel of his presence,

100 and, upon request, shall produce identification. In cases where a
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101 recipient receives community care program services in a resi-
dential setting, prior to entering the room of the recipient, the
ombudsman or representative shall identify himself and explain
the purpose of the visit; shall, at all times, respect the confiden-
tiality of all such communications; and shall not subject the recip-
ient to photographing, filming, videotaping, or audiotaping
without written permission of the recipient or his legal representa-
tive. A community care program may not release or discuss infor-
mation in a recipient’s medical or program records unless it has
first obtained proper written consent as required by law from the
recipient or his legal representative. In cases where a recipient
receives community care program services in his own residence,
the ombudsman or representative shall not enter said residence
without the prior written or verbal permission of the recipient.
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Section 4. In addition to the purposes enumerated in section 3,
the state community care ombudsman or his designee, as defined
in section I, shall have the right of entry into community care pro-
grams at any time considered necessary and reasonable by the
ombudsman or the designee, in accordance with the provisions of
section 3 of this chapter, for the purpose of:

115
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21 (a) investigating and resolving through administrative action

complaints made by recipients or on their behalf,99

23 (b) interviewing recipients, with their consent, in private
24 (c) offering the services of the ombudsman or designee to any

recipient, in private;25
26 (d) interviewing employees, agents or volunteers of the

community care program;27
28 (e) consulting regularly with the administration of the community

care programs;29
30 (f) providing services authorized by law or by regulation;
31 The state community care ombudsman or his designee shall

have access to any recipient’s community care program records,
and to records of any public agency necessary to the duties of the
office, including records on patient abuse complaints, provided,
however, that the recipient or his legal representative has given
written authorization to allow such access to the state community
care ombudsman or his designee. If said ombudsman or his
designee reasonably believes that a complaint situation exists
which may only be resolved by the inspection of the recipient’s
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personal, financial or medical records, and if the recipient lacks
the capacity to give informed consent, and the recipient has no
legal representative, the said ombudsman or his designee shall
have access to the records of the recipient without the recipient’s
written authorization. For purposes of this section “legal represen-
tative” may be a guardian, conservator, holder of a power of
attorney, holder of a health care proxy or a family member acting
as the recipient’s representative for the purpose of authorizing
care in a community care program and may give written autho-
rization on behalf of the recipient.
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Section 5. The secretary shall establish procedures to protect
the confidentiality of recipients’ records and files. Such proce-
dures shall meet the following requirements: (1) no information or
records maintained by the community care ombudsman program
shall be disclosed unless the ombudsman or his designee autho-
rizes such disclosure; and (2) the ombudsman or his designee shall
not disclose the identity of any complainant or recipient of com-
munity care program services involved in any complaint unless
the complainant or recipient or a legal representative of either,
consents in writing to such disclosure and specifies to whom the
identity may be disclosed, or a court orders such disclosure.

150
151
152
153
154
155
156
157
158
159
160

The ombudsman or his designee may initiate his own investiga-
tion of any community care program independent of the receipt of
a specific complaint. If the ombudsman or his designee deter-
mines that any act of any community care program may adversely
affect the health, safety, welfare or rights of a recipient, he shall
make specific recommendations for the elimination or correction
of such act. If the ombudsman or his designee determines that an
act of any community care program may constitute a violation of
any applicable federal or state statute or regulation, the
ombudsman shall report such findings and conclusions to the reg-
ulatory agency or agencies having jurisdiction to enforce said
statute or regulation and to the appropriate district attorney’s
office and to the office of the attorney general. The attorney
general and the district attorneys, in consultation with the secre-
tary of the executive office of elder affairs, shall develop proto-
cols to determine when referrals to the office of the district
attorney and the office of the attorney general shall be required.
The ombudsman shall develop and maintain a tracking system of
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179 all such referrals and the disposition of same, and shall prepare an
annual report of such results.180

Within a reasonable period of time after the completion of an
investigation, the ombudsman shall notify the community care
program of his actions and findings.
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If the ombudsman or his designee receives an oral or written
report or complaint that a recipient of a community care program
has been abused, mistreated or neglected, he shall notify the pro-
tective services program of the executive office of elder affairs as
established under chapter 19A.
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Section 6. The secretary may provide community care
ombudsman services directly, or may contract with a local or
regional ombudsman program to act on behalf of the ombudsman
or his designee in the receipt, investigation and resolution through
administrative action of complaints within a geographic area as
defined by the ombudsman. The ombudsman may contract with
any public agency or private nonprofit organization which has the
capability of performing the duties of an ombudsman; provided,
however, that such designee shall not be an agency or organization
responsible for licensing or certifying of community care pro-
grams, or an association or an affiliate or agent of an association
of community care programs; and, provided further, that the
ombudsman shall contract with agencies which do not directly
provide community care programs as defined in section 1. Aging
Services Access Points agencies established pursuant to sec-
tion 4B of chapter I9A of the General Laws shall not contract to
be local or regional ombudsman programs. Such local or regional
ombudsman programs shall operate in compliance with any rules
and regulations established by the secretary for the implementa-
tion of the ombudsman program. The secretary shall ensure that
every area of the commonwealth has access to a community care
ombudsman. The secretary may grant a waiver to permit an
agency operating a community care program to operate a local or
regional ombudsman program if he makes a written finding that
the direct provision of such community care program will not
impair the ability of said program to serve as an independent
ombudsman for recipients and there is no other qualified and suit-
able agency in the local or regional area to operate an ombudsman
program.
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Section 7. In order to insure that the goals of the ombudsman
program are met the ombudsman shall;—

218
219

(a) establish and conduct a training program for persons
employed by or associated with the ombudsman or any designated
local or regional ombudsman program who perform the duties and
responsibilities enumerated in section 6 regarding the receipt,
investigation, and resolution through administrative action of
complaints, and certify such persons upon satisfactory completion
of such training programs;
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(b) monitor the development and implementation of federal,
state and local statutes, regulations and policies regarding commu-
nity care programs;
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(c) provide information to public agencies regarding the
problems of elderly persons in community care programs;
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(d) provide that complete records shall be maintained of
complaints received, the actions taken, findings and recommenda-
tions in response to such complaints and other action, including
the programs’ responses to serious complaints, finding or recom-
mendation of the ombudsman or his designee initiated indepen-
dent of a specific complaint;
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238 (e) establish a statewide uniform reporting system to collect

and analyze data relating to complaints and conditions in commu-
nity care programs for the purpose of identifying and resolving
significant problems; with provision for submission of such data
annually to the executive office of elder affairs;
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243 (f) file a report of the activities of the community care

ombudsman program and the ombudsman’s recommendation
concerning community care programs and the protection of the
rights of recipients of said programs with the secretary, governor
and the general court within one hundred and twenty days fol-
lowing the end of each fiscal year;
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249 (g) carry out other activities consistent with the requirements

of 42USC 3027(a)(12) and the provisions of this chapter; and250
251 (h) establish and conduct a training program for persons

employed by or associated with a community group offering free
advocacy assistance to recipients of community care programs,
and certify such persons upon satisfactory completion of such
training program.
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256 Section 8. Neither the state community care ombudsman, or his

designees, any employee or volunteer of a designated local or257
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258 regional ombudsman program working directly for such designee.
259 nor any local or regional ombudsman certified by the executive
260 office of elder affairs in accordance with section 3 and acting for a
261 designated local or regional ombudsman program, whether on a
262 compensated or volunteer basis, shall be liable in any civil or
263 criminal action by reason of the good faith performance of his
264 official duties.
265 No person shall willfully interfere with a representative of the
266 state community care ombudsman program in the good faith per-
267 formance of his official duties as defined in regulations of the
268 executive office of elder affairs. For the purposes of this section a
269 representative of the state community care ombudsman program
270 shall include the state community care ombudsman, his designees,
271 employees of a designated local or regional ombudsman program
272 working directly for such designee, and any certified local or
273 regional ombudsman. In the event that such willful interference
274 occurs, the state community care ombudsman may petition the
275 superior court department to enjoin such interference, and grant
276 appropriate relief.
277 No community care program or other entity shall retaliate
278 against any recipient or employee of such program or entity who
279 in good faith filed a complaint with, or provided information to,
280 the state community care ombudsman, his or her designees, or any
281 certified local or regional ombudsman. A community care pro-
282 gram which retaliates against such resident or employee for
283 having filed a complaint with, or having provided information to
284 the state community care ombudsman, his or her designee, or any
285 certified local or regional ombudsman shall be liable to the person
286 so retaliated against by a civil action for up to treble damages,
287 costs, and attorney’s fees
288 Section 9. The secretary shall promulgate and, from time to
289 time, revise rules and regulations for the implementation of the
290 community care ombudsman program including, but not limited
291 to, the procedures for the receipt, investigation and resolution,
292 through administrative action, of complaints.
293 Section 10, The secretary shall establish a community care
294 ombudsman advisory council which shall provide the executive
295 office of elder affairs with advice and recommendations regarding
296 the operations, objectives and future direction of the community
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297 care ombudsman program. Said advisory council, which shall
298 meet at least quarterly, shall be comprised of 12 members. The
299 secretary shall appoint 10 members of the council, of whom 6
300 shall be recipients of community care programs or family
301 members of recipients of community care programs, 3 shall be
302 representatives of community care programs, and 1 shall be an
303 attorney practicing in the field of elder law. One member shall be
304 appointed by the president of the senate, and one appointed by the
305 speaker of the house. Council members shall serve for terms not
306 to exceed 2 years, and may be reappointed by the secretary at his
307 discretion. Members appointed by the senate president and the
308 house speaker shall serve at the discretion of their respective
309 appointing offices.
310 Section 11. Nothing in this chapter shall be construed to be a
311 limitation on the powers and responsibilities assigned by law to
312 other departments or agencies. The secretary of elder affairs shall
313 establish an interagency agreement among the executive office of
314 elder affairs, the department of public health, the division of
315 medical assistance, and the office of the attorney general to ensure
316 a cooperative effort in meeting the needs of the recipients of
317 community care programs.

This Document Has Been Printed On 100% Recycled Paper.








