
SENATE No. 700
By Mr. Tarr, a petition (accompanied by bill. Senate, No. 700) of

Bruce E. Tarr for legislation relative to individual health insurance avail-
ability. Insurance.

In the Year One Thousand Nine Hundred and Ninety-Nine

An Act relative to individualhealth insurance availability.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. The Massachusetts General Laws are hereby
2 amended by adding, after Chapter 176J, a new Chapter 176K.
3 Section 1. Short Title.
4 This Act shall be known and may be cited as the Individual
5 Health Insurance Availability Act.
6 Section 2. Purpose
7 The purpose and intent of this Act are to promote the avail-
-8 ability of health insurance coverage to individuals regardless of
9 their health insurance status or claims experience, to prevent abu-

-10 sive rating practices, to require disclosure of rating practices to
11 purchasers, to establish rules regarding renewability of coverage
12 to establish limitations on the use of preexisting condition exclu-

-13 sions, to provide for development of a core group of standard
14 health benefits to be offered to all individuals, to provide for
15 establishment of a reinsurance program, and to improve the
16 overall fairness and efficiency of the individual health insurance
17 market.
18 This Act is not intended to provide a comprehensive solution to
19 the problem of affordability of health care or health insurance.
20 Section 3. Definitions.
21 As used in this Act
22 “Actuarial certification” means a written statement by a
23 member of the American Academy of Actuaries or other indi-
-24 vidual acceptable to the Commissioner that an individual carrier is
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25 in compliance with the provisions of Section 6of this Act, based
26 upon the person’s examination and including a review of the
27 appropriate records and the actuarial assumptions and methods
28 used by the carrier in establishing premium rates for applicable
29 health benefit plans.
30 "Affiliate” or “affiliated” means any entity or person who
31 directly or indirectly through one or more intermediaries, controls
32 or is controlled by, or is under common control with, a specified
33 entity or person.
34 “Base premium rate” means, for each block of business as to a
35 rating period, the lowest premium rate charged or that could have
36 been charged under a rating system for that block of business by
37 the carrier to individuals with similar case characteristics for
38 health benefit plans with the same or similar coverage.
39 “Board” means the board of directors of the program estab-
-40 lished pursuant to Section 9.
41 “Carrier”, an insured licensed or otherwise authorized to
42 transact accident and health insurance under chapter one hundred
43 and seventy-five; a non-profit hospital service corporation orga-
-44 nized under chapter one hundred and seventy-five; a non-profit
45 hospital service corporation organized under chapter one hundred
46 and seventy-six A; a non-profit medical service corporation orga-
-47 nized under chapter one hundred and seventy-six B; a health
48 maintenance organization organized under chapter one hundred
49 and seventy-six G; and an insured group health benefit plan that
50 includes a preferred provider arrangement organized under
51 chapter one hundred and seventy-six I; which issues a health ben-
-52 efit plan to one or more eligible insured on or after March first,
53 nineteen hundred and ninety-two.
54 “Case characteristics” means demographic or other objective
55 characteristics of individuals that are considered by the carrier in
56 the determination of premium rates for the individuals, provided
57 that claim experience, health status and duration of coverage shall
58 not be case characteristics for the purposes of this Act.
59 “Block of business” means all of the individuals insured under
60 the same policy form or a distinct grouping of individuals estab-
-61 lished pursuant to Section 5.
62 “Commissioner” means the Commissioner of the Massachusetts
63 Division of Insurance.
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64 “Committee” means the Health Benefit Plan Committee created
65 pursuant to Section 10.
66 “Dependent” means the spouse, child or foster child of a sub-
-67 scriber, or an adult relative dependent upon the subscriber for his
68 support.
69 “Established geographic service area” means a geographic area,
70 as approved by the Commissioner and based on the carrier’s cer-
-71 tificate of authority to transact insurance in this state, within
72 which the carrier is authorized to provide coverage.
73 “Individual health benefit plan” means any hospital or medical
74 expense incurred policy or certificate, major medical expense
75 insurance, medical service plan subscriber contract or non-profit
76 hospital subscriber contract, or health maintenance organization
77 subscriber contract. Individual health benefit plan does not
78 include a self-insured group health plan, a self-insured multi-
-79 employer group health plan, a fully insured group health plan;
80 provided, however, that discretionary group trust policies pro-
-81 viding individual coverage shall be considered individual health
82 benefit plans, accident-only, specified disease, short-term hospital
83 or medical, group conversion plans, hospital confinement indem-
-84 nity, credit, dental, vision. Medicare supplement, long-term care,
85 or disability income insurance, coverage issued as a supplement to
86 liability insurance, worker’s compensation or similar insurance, or
87 automobile medical payment insurance.
88 “New business premium rate” means, for each block of busi-
-89 ness as to a rating period, the lowest premium rate charged or
90 offered or which could have been charged or offered by the carrier
91 to individuals with similar case characteristics for newly issued
92 health benefit plans with the same or similar coverage.
93 “Plan of operation” means the plan of operation of the program
94 established pursuant to Section 9.
95 “Premium” means all monies paid by an individual and eligible
96 dependents as a condition of receiving coverage from a carrier,
97 including any fees or other contributions associated with the
98 health benefit plan.
99 “Program” means the Massachusetts Individual Reinsurance

100 Program created by Section 9.
101 “Qualifying previous coverage” and “qualifying existing cov-
-102 erage” means benefits or coverage provided under:
103 (I) Medicare or Medicaid;
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(2) Any group health insurance or health benefit plan that pro-
vides benefits similar to or exceeding benefits provided under the
standard health benefit plan; or

104
105
106

(3) An individual health benefit plan, including coverage issued
by a health maintenance organization, non-profit hospital service
corporation and/or medical service plan or fraternal benefit
society that provides benefits similar to or exceeding the benefits
provided under the standard health benefit plan, provided that
such policy has been in effect for a period of at least one year.

107
108
109
110
111
112

“Rating period” means the calendar period for which premium
rates established by a carrier are assumed to be in effect.

113
114

“Restricted network provision" means any provision of a health
benefit plan that conditions the payment of benefits, in whole or
in part, on the use of health care providers that have entered into a
contractual arrangement with the carrier pursuant to insert appro-
priate reference to state laws regulating health maintenance orga-
nizations and preferred provider organizations or arrangements to
provide health care services to covered individuals.

115
116

I 17
118
119
120
121

“Standard health benefit plan” means the core group of health
benefits developed pursuant to Section 10.

122
123

Section 4. Applicability and Scope124
This Act shall apply to any individual health benefit plan that

provides coverage to individuals residing in this state.
125
126

A. (1) Except as provided in Paragraph (2), for the purposes of
this Act, carriers that are affiliated companies or that are eligible
to file a consolidated tax return shall be treated as one carrier and
any restrictions or limitations imposed by this Act shall apply as if
all health benefit plans delivered or issued for delivery to individ-
uals in thi s state by such affiliated carriers were issued by one ear-

127
128
129
130
131
132
133 ner.

(2) An affiliated carrier that is a health maintenance organiza-
tion having a certificate of authority under section three of
Chapter 176 G may be considered to be a separate carrier for the
purposes of this Act.

134
135
136
137

Section 5, Restrictions Relating to Premium Rates138
A. Premium rates for any block of individual business of a car-

rier subject to this Act shall be subject to the following provisions:
139
140

(I) The filed rate for any block of individual business shall not
exceed the filed rate for any other block of individual business
more than twenty percent (20%).

141
142
143
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144 (2) For a block of individual business, the premium rates
145 charged during a rating period to individuals with similar case
146 characteristics for the same or similar coverage, or the rates that
147 could be charged to such individuals under the rating system for
148 that block of business, shall not vary from the filed rate by more
149 than twenty percent (20%) of the filed rate to accommodate
150 smoker/nonsmoker and other wellness factors
151 (3) In addition to changes made due to changes in coverage or
152 changes in case characteristics (other than claim experience,
153 health status and duration of coverage), the percentage increase in
154 the premium rate charged to an individual for a new rating period
155 may not exceed the percentage change in the base premium rate
156 (4) Adjustments in rates for claim experience, health status and
157 duration of coverage shall not be charged to individual policy-
158 holders. Any such adjustment shall be applied uniformly to the
159 rates charged for all individuals and dependents of the individual
160 within each block of business
161 (5) Premium rates for individual health benefit plans shall
162 comply with the requirements of this section notwithstanding any
163 assessment paid or payable by carriers pursuant to Section I I
164 (6) In the case of individual health benefit plans delivered or
165 issued for delivery prior to the effective date of the Act, a pre-
166 mium rate for a rating period may exceed the ranges set forth in
167 Subsection A(I) and A(2) for a period of five (5) years following
168 the effective date of the Act
169 (7)(a) Carriers shall apply rating factors, including case charac
170 teristics, consistently with respect to individuals in a block of
171 business. Rating factors shall produce premiums for identical indi-
172 viduals which differ only by the amounts attributable to plan
173 design

174 (b) Carriers shall treat all individual health benefit plans issued
175 or renewed in the same rating period
176 (8) For the purposes of this subsection, an individual health
177 benefit plan that contains a restricted network provision shall not
178 be considered similar coverage to an individual health benefit plan
179 that does not contain such a provision, provided that the restric
180 tion of benefits to network providers results in substantial differ-
181 ences in claim costs
182 (9) A carrier shall not use case characteristics, other than age
183 gender, geographic area, and family composition without prior
184 approval of the Commissioner
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(10) The Commissioner may establish regulations to implement
the provisions of this section and to assure that rating practices
used by carriers are consistent with the purposes of this Act,
including regulations that;

185
186
187
188

(a) Assure that differences in rates charged for individual health
benefit plans by carriers are reasonable and reflect objective dif-
ferences in plan design (not including differences due to the
nature of the individuals assumed to select particular individual
health benefit plans); and

189
190
191
192
193

B. A carrier shall not transfer an individual involuntarily into or
out of a block of business.

194
195

C. The Commissioner may suspend for a specified period the
application of Subsection A(a) as to the premium rates applicable
to one or more blocks of business of a carrier for one or more
rating periods upon filing by the carrier and a finding by the
Commissioner either that the suspension is reasonable in light of
the financial condition of the carrier or that the suspension is rea-
sonable in light of the financial condition of the carrier or that the
suspension would enhance the efficiency and fairness of the mar-
ketplace for individual health insurance.

196
197
198
199
200
201
202
203
204

D. In connection with the offering for sale of any health benefit
plan to an individual, a carrier shall make a reasonable disclosure,
as part of its solicitation and sales materials, of all of the
following;—

205
206
207
208

(1) The extent to which premium rates for a specified indi-
vidual are established or adjusted based upon age, gender, geo-
graphic area and wellness factors;

209
210
211
212 (2) The provisions of the health benefit plan concerning the car-

rier’s right to change premium rates and the factors, other than
claim experience, that affect changes in premium rates;

213
214
215 (3) The provisions relating to renewability of policies and con

tracts; and216
217 (4) The provisions relating to any pre-existing condition provi
218 sions

219 E.(l) Each carrier shall maintain at its principal place of busi-
ness a complete and detailed description of its rating practices and
renewal underwriting practices, including information and docu-
mentation that demonstrates that its rating methods and practices
are based upon commonly accepted actuarial assumptions and are
in accordance with sound actuarial principles.

220
221
999

223
224
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(2) Each carrier shall file with the Commissioner annually on or
before March 15, an actuarial certification certifying that the car-
rier are actuarially sound. Such certification shall be in a form and
manner, and shall contain such information, as specified by the
Commissioner. A copy of the certification shall be retained by the
carrier at its principal place of business. Policies complying with
the rate restrictions shall be exempt from loss ratio and policy rate
approval requirements.

225
226
227
228
229
230
231
232

(3) A carrier shall make the information and documentation
described in Subsection E(l) available to the Commissioner upon
request. Except in cases of violations of this Act, the information
shall be considered proprietary and trade secret information and
shall not be subject to disclosure by the Commissioner to persons
outside of the Department except as agreed to by the carrier or as
ordered by a court of competent jurisdiction.

233
234
235
236
237
238
239

Section 6. Renewability of Coverage240
An individual health benefit plan subject to this Act shall be

renewable with respect to an individual, at the option of the indi-
vidual, except in any of the following cases:—

241
242
243

(I) Nonpayment of the required premiums;244
(2) Fraud or misrepresentation;245
(3) Repeated misuse of a provider network provision;246

247 (4) The carrier elects to non-renew all individuals covered by
that plan in this state. In such a case the carrier shall:248

249 (b) Provide notice of the decision not to renew coverage to all
affected individuals and to the Commissioner in each state in
which an affected insured individual is known to reside at
least 180 days prior to the non-renewal of the health benefit policy
by the carrier. Notice to the Commissioner under this subpara-
graph shall be provided at least three (3) working days prior to the
notice to the affected individuals; or

250
251
257
253
254
255
256 (c) Continue coverage in force until the next designated annual

open enrollment period.257
258 (5) The Commissioner finds that the continuation of the cov

erage would:259
260 (a) Not be in the best interest of the policyholders or certificate

holders; or261
262 (b) Impair the carrier’s ability to meet its contractual obliga-
263 tions.

264 In such instance the Commissioner shall assist affected individ
uals in finding replacement coverage.265
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B. A carrier that elects not to renew all of its individual health
benefit plans in this state shall be prohibited from writing new
individual health benefit plans in this state for a period of five (5)
years from the date of notice to the Commissioner.

266
267
268
269

C. In the case of a carrier doing business in one established
geographic service area of the state, the rules set forth in this sub-
section shall apply only to the carrier’s operations in that service
area.

270
271
11l

273
Section 7. Availability of Coverage274
A. (1) Every carrier offering an individual health benefit in this

state shall make available to individuals at least the standard
health benefit plan.

275
276
277

(2) A carrier shall make available a standard health benefit plan
to any eligible individual that applies for such plan during a desig-
nated initial and annual open enrollment period of no more than
thirty (30) days and agrees to make the required premium pay-
ments and to satisfy the other reasonable provisions of the health
benefit plan not inconsistent with this Act. At times other than the
designated annual open enrollment period and for persons during
the open enrollment period who have resided in the state for a
period of less than one year, the carrier may apply its normal
underwriting requirements. No insurer shall be required to issue a
standard health benefit plan to any individual who meets any of
the following criteria:

278
279
280
281
282
283
284
285
286
287
288
289
290 (a) the individual has access to a health benefit plan through the

individual’s employer.291
292 (b) individual is eligible for coverage through a health benefit

plan in which the individual’s spouse or parent or guardian is
enrolled or eligible to be enrolled;

293
294
295 (c) the individual is covered, or is eligible for coverage, under

any other private or public health benefits arrangements, including
any medicare supplement policy or the Medicare Program estab-
lished under Title XVIII of the “Social Security Act”, 49 Slat. 620
(1935),42 U.S.C.A. 301, as amended, or any other act of Congress
or law of any state;

296
297
298
299
300

(d) the individual is covered or is eligible for any continued
group coverage under Section 49808 of the Internal Revenue
Code of 1986, sections 601 through 608 of the Employee
Retirement Income Security Act of 1974, or pursuant to sections
2201 through 2208 of the Public Health Service Act, as amended

301
302
303
304
305
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or any state required and issued continued group coverage. For
purposes of this subsection, an individual who would have been
eligible for such continuation of coverage, but is not eligible
solely because such individual failed to make the required cov-
erage election during the applicable time period, shall be deemed
to be eligible for such group coverage until the date on which the
individual’s continuing group coverage would have expired had
an election been made.

306
307
308
309
310
311
312
313

(3) A carrier shall make available a standard health benefit plan
to any individual who;

314
315

(a) was ineligible for a standard health benefit plan during the
designated initial or annual open enrollment period as a result of
other coverage or eligibility for other coverage as provided under
Subsections A(2)(a)(d); and

316
317
318
319

(b) has become ineligible for such other coverage; and320
(c) applies for a standard health benefit plan within thirty (30)

days of becoming ineligible for other coverage.
321
Ml

(4) The provisions of this Subsection shall be effective 180
days after the Commissioner’s approval of the standard health
benefit plan developed pursuant to Section 10; provided, that if
the Individual Health Reinsurance Program created pursuant to
Section 9 is not yet operative on that date, the provisions of this
paragraph shall be effective on the date that the program begins
operation.

323
324
325
326
327
328
329
330 B. (I) A carrier shall file with the Commissioner, in format and

manner prescribed by the Commissioner, the standard health ben-
efit plan to be used by the carrier. A health benefit plan filed pur-
suant to this paragraph may be used by a carrier beginning thirty
(30) days after it is filed unless the Commissioner disapproves its
use.

331
332
333
334
335
336 (2) The Commissioner at any time may, after providing notice

and an opportunity for a hearing to the carrier, disapprove the con-
tinued use by a carrier of a standard health benefit plan on the
grounds that the plan does not meet the requirements of this Act.

337
338
339
340 C. Individual health benefit plans shall comply with the

following provisions;—341
342 (I) A health benefit plan shall not deny, exclude or limit bene-

fits for a covered individual for losses incurred more than twelve
(12) months following the effective date of the individual’s cov-

343
344
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345 erage due to a pre-existing condition. A health benefit plan shall
not define a pre-existing condition more restrictively than:346

(a) A condition that would have caused an ordinarily prudent
person to seek medical advice, diagnosis, care or treatment during
the twelve (12) months immediately preceding the effective date
of coverage;

347
348
349
350

(b) A condition for which medical advice, diagnosis, care, or
treatment was recommended or received during the twelve (12)
months immediately preceding the effective date of coverage; or

351
352
353

(c) A pregnancy existing on the effective date of coverage354
(2) A carrier shall waive any time period applicable to a pre-

existing condition exclusion or limitation period with respect to
particular services in a health benefit plan for the period of time
an individual was previously covered by qualifying previous cov-
erage that provided benefits with respect to such services, pro-
vided that the qualifying previous coverage that provided benefits
with respect to such services, provided that the qualifying pre-
vious coverage was continuous to a date not more than thirty (30)
days prior to the effective date of new coverage. The period of
continuous coverage shall not include any waiting period for the
effective date of the new coverage applied by the employer or the
carrier.

355
356
357
358
359
360
361
362
363
364
365
366

D. A carrier shall not be required to offer coverage or accept
applications pursuant to Subsection A from individuals, where the
individual is not physically located in the carrier’s established
geographic access area.

367
368
369
370

E. A carrier shall not be required to provide coverage to indi-
viduals pursuant to Subsection A for any period of time for which
the Commissioner determines that requiring the acceptance of
individuals in accordance with the provisions of Subsection A
would place the carrier in a financially impaired condition.

371
T,ll

373
374
375

Section 8. Individual Carrier Reinsurance Program. (To Be
Determined.)

376
377

Section 9. Health Benefit Plan Committee378
(A) The Governor shall appoint an Individual Health Benefit

Plan Committee. The committee shall be composed of representa-
tives of carriers, individual health plan purchasers, health care
providers and producers.

379
380
381
382
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*

(B) The committee shall recommend the form and level of cov-
erage to be made available by individual carriers pursuant to
Section 8.

383
384
385

(C) The committee shall recommend benefit levels, cost sharing
levels, exclusions and limitations for the standard health benefit
plan. The committee shall also design a standard health benefit
plan which contains benefit and cost sharing levels that are con-
sistent with the standard method of operation and the benefit plans
of health maintenance organizations, including any restrictions
imposed by federal law.

386
387
388
389
390
391
392

(1) The plan recommended by the committee may include cost
containment features such as:

393
394

(a) Utilization review of health care services, including review
of medical necessity of hospital and physician services;

395
396

(b) Case management;397
(c) Selective contracting with hospitals, physicians and other

health care providers;
398
399

(d) Reasonable benefit differentials applicable to providers that
participate or do not participate in arrangements using restricted
network provisions; and

400
401
402

(e) Other managed care provisions.403
(2) The committee shall submit the health benefit plan

described in Paragraph (1) to the commissioner for the approval
within 180 days after the appointment of the committee. The com-
missioner may ask the committee to review the standard health
benefit plan after approval for recommendations on its modifica-
tion. Any modifications would be subject to the approval of the
commissioner.

404
405
406
407
408
409
410

Section 10. Periodic Market Evaluation411
412 The board, in consultation with members of the committee,

shall study and report at least every three (3) years to the commis-
sioner on the effectiveness of this Act. The report shall analyze
the effectiveness of the Act in promoting rate stability, product
availability, and coverage affordability. The report may contain
recommendations for actions to improve the overall effectiveness,
efficiency and fairness of the insurer health insurance market-
place. The report shall address whether carriers and producers are
fairly and actively marketing.or issuing health benefit plans to
individuals in fulfillment of the purposes of the Act. The report

413
414
415
416
417
418
419
420
421
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may contain recommendations for market conduct or other regula-
tory standards or action.

422
423

Section 11. Waiver of Certain State Laws.424
No law requiring the coverage of a health care service or ben-

efit, or requiring the reimbursement, utilization or inclusion of a
specific category of licensed health care practitioner, shall apply
to a standard health benefit plan delivered or issued for delivery to
individuals in this state pursuant to this Act.

425
426
427
428
429

Section 12. Administrative Procedures430
The commissioner shall issue regulations in accordance with

Section 3(a) of Chapter 175 for the implementation and adminis-
tration of the Individual Health Coverage Reform Act.

431
432
433

Section 13. Standards to Assure Fair Marketing434
435 A. Each carrier shall make available the standard health benefit

plan, to individuals in the state. During the open enrollment
period, if a carrier denies other health benefit plan coverage to an
individual on the basis of the health status or claims experience of
the individual or dependents, the carrier shall offer the individual
the opportunity to purchase a standard health benefit plan.

436
437
438
439
440

(1) Except as provided in Paragraph (2), during the open enroll-
ment period, no carrier shall offer the individual the opportunity
to purchase a standard health benefit plan.

441
442
443

(1) Except as provided in Paragraph (2), during the open enroll-
ment period, no carrier or producer shall, directly or indirectly,
engage in the following activities:—

444
445
446

(a) Encouraging or directing individuals to refrain from filing
an application for coverage with the carrier because of the health
status, claims experience, industry, occupation or geographic loca-
tion of the individual;

447
448
449
450
451 (b) Encouraging or directing individuals to seek coverage from

another carrier because of the health status, claims experience,
industry, occupation or geographic location of the individual.

452
453

(2) The provisions of Paragraph (1) shall not apply with respect
to information provided by a carrier or producer to an individual
regarding the established geographic service area or a restricted
network provision of a carrier.

454
455
456
457

C.(l) Except as provided in Paragraph (2), no carrier shall,
directly or indirectly, enter into any contract, agreement or
arrangement with a producer that provides for or results in the

458
459
460
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461 compensation paid to a producer for the safe of a standard health
462 benefit plan to be varied because of the health status, claims expe-
-463 rience, industry, occupation or geographic location of the indi-
-464 vidual.
463 (2) Paragraph (I) shall not apply with respect to a compensa-
-466 tion arrangement that provides compensation to a producer on the
467 basis of percentage of premium, provided that the percentage shall
468 not vary because of the health status, claims experience, industry,
469 occupation or geographic area of the individual.
470 F. Denial by a carrier of an application for coverage from an
471 individual shall be in writing and shall state the reason or reasons
472 for the denial.
473 G. The commissioner may establish regulations setting forth
474 additional standards to provide for the fair marketing and broad
475 availability of standard health benefit plans to individuals in this
476 state.
477 H. (1) A violation of this section by a carrier or a producer shall
478 be an unfair trade practice under Chapter 176D.
479 (2) If a carrier enters into a contract, agreement or other
480 arrangement with a third party administrator to provide adminis-
-481 trative, marketing or other services related to the offering of
482 health benefit plans to individuals in this state, the third-party-
-483 administrator shall be subject to this section as if it were a carrier.
484 Section 14. Separability.
485 If any provision of this Act or the application thereof to any
486 person or circumstances is for any reason held to be invalid, the
487 remainder of the Act and the application of its provisions to other
488 persons or circumstances shall not be affected thereby.
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