
SENATE No. 708
By Mr. Tarr, a petition (accompanied by bill, Senate, No. 708) of

Bruce E. Tarr and Anthony J. Verga for legislation to protect interested
parties in the event of a health maintenance organization insolvency.
Insurance.

in the Year One Thousand Nine Hundred and Ninety-Nir

An Act to protect interested parties in the event of a health
MAINTENANCE ORGANIZATION INSOLVENCY.

Be it enacted by the Senate and House of Representatives in General
he authority of the same, as follows'inhled.

SECTION 1. Chapter 176 G of the General Laws is hereby
mended by striking out section 1 and inserting in place thereof

4 Section I. The following words as used in this chapter shall,
5 unless the context clearly requires otherwise, have the following
6 meanings:—

“CARRIER”, an insurance company authorized to provide acci-
dent and health insurance under chapter one hundred and seventy-

9 five, a nonprofit hospital service corporation authorized under
0 chapter one hundred and seventy-six A, or a nonprofit medical

rvice corporation authorized under chapter one hundred and

“COMMISSIONER”, the commissioner of insurance.
“COMPANY”, a corporation, a partnership, a business trust, an

association, an organized group of persons whether incorporated
ar not, or any line of business division, department, subsidiary or
affiliate of any thereof and any receiver, trustee or other liqui-
dating agent of any of the foregoing while acting in such capacity.

“EVIDENCE OF COVERAGE”, any certificate, contract or
agreement issued to a member stating the health services and any
ather benefits to which the member is entitled.

“Group health maintenance contract”, any health maintenance
aontract with anv group of five or more persons, or the employer

2TI)c Commontoealt!) of iflassnctnisctts

the following section
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24 or representative of a group of five or more persons; provided,
25 that twenty-five percent or more of those eligible in a group of
26 less than fifty persons, are group contract enrollees; provided fur-
-27 ther, that, for the purposes of computing the percentage of group
28 contract enrollment under this definition, persons in a group who
29 are subscribers to a general or blanket policy of insurance issued
30 pursuant to section one hundred and ten of chapter one hundred
31 and seventy-five, or to a group hospital service plan issued pur-
-32 suant to section ten of chapter one hundred and seventy-five A, or
33 to a group medical service plan issued pursuant to chapter one
34 hundred and seventy-six B, shall be considered to be group con-
-35 tract enrollees.
36 “Health maintenance contract”, any contract entered into by a
37 health maintenance organization or a carrier, or both with a
38 member or group of members whereby the health maintenance
39 organization agrees to provide health services on a nondiscrimina-
-40 tory basis.
4! “Health maintenance organization”, a company organized under
42 the laws of the commonwealth, or organized under the laws of
43 another state and qualified to do business in the commonwealth,
44 which:
45 (1) provides or arranges for the provision of health services to
46 voluntarily enrolled members in exchange primarily for a prepaid
47 per capita or aggregate fixed sum.
48 (2) demonstrates to the satisfaction of the commissioner proof
49 of its capacity to provide its members protection against loss of
50 prepaid fees or unavailability of covered health services resulting
51 from its insolvency or bankruptcy or from other financial impair-
-52 ment of its obligations to its members.
53 “Insolvent” or “insolvency”, the financial condition of a health
54 maintenance organization which is insolvent or bankrupt, or a
55 health maintenance organization which has a negative net worth.
56 “Managed hospital payment basis”, agreements wherein the
57 financial risk is primarily related to the degree of utilization rather
58 than to the cost of services.
59 “Member” or “enrollee”, any individual who has entered into a
60 health maintenance contract, or on whose behalf such an arrange-
-61 ment has been made, with a health maintenance organization or
62 carrier or both for health services and any dependent of such indi-
-63 vidual who is covered by the same contract.
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«

“Net worth”, the excess of total assets over total liabilities, as
calculated in accordance with this chapter and in accordance with
this chapter and in accordance with regulations of the commis-
sioner which shall specify accounting standards which enable the
commissioner to determine the financial capacity of the health
maintenance organization to pay for health care services on a
timely basis.

64
65
66
6

68
69

70

“Nondiscriminatory”, any individual who has entered into a
group health maintenance contract that provides for any podiatric
medical or surgical service which is within the lawful scope of
practice of a licensed podiatrist, shall be entitled to such services
whether the service is performed by a physician or licensed podia-
trist, including authorized referral services on a nondiscriminatory
basis.

71
11

74
3

76

“Provider”, any physician, hospital or other person licensed or
otherwise authorized to furnish health care services.

78
79

“Uncovered expenditures”, the costs to the health maintenance
organization for health care services that are the obligation of the
health maintenance organization, for which an enrollee may also

80

81
82

health maintenance organization’s
alternative arrangements have been

83 be liable in the event of the
insolvency and for which no84
made that are acceptable to the commissioner85

SECTION 2, Chapter 176 G of the Genera! Laws is hereby
amended by inserting after section 17A the following sections: —i

3
4

Section 18. Protection Against Insolvency
(A) Net Worth Requirements
(1) Before approving an application for licensure as a health

maintenance organization, the commissioner shall require that the
applicant have an initial net worth of one million five hundred
thousand dollars ($1,500,000) and give assurances satisfactory to
the commissioner of its ability to satisfy the requirements of sub-
section A(2) of this section 1 8.

3

6

8

9
10
II (2) Except as provided in paragraphs (3) and (4) of this section,

every health maintenance organization must maintain a minimum
net worth equal to the greater of:

n

13
14 (a) One million dollars ($1,000,000); or

(b) Two percent (2%) of annual premium revenues on the first
$150,000,000 of premium revenues on the premium in excess of

3

6
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17 $ 1 50,000,000 as reported on the most recent annual financial
18 statement filed with commissioner; or
19 (c) An amount equal to the sum of three months uncovered
20 health care expenditures as reported on the most recent financial
21 statement filed with the commissioner; or
22 (d) An amount equal to the sum of
23 (i) Eight percent (8%) of annual health care expenditures
24 except those paid through direct capitation payments or managed
25 hospital basis (as defined in this chapter) as reported on the most
26 recent financial statement filed with the commissioner; and (ii)
27 Four percent (4%) of annual hospital expenditures paid through
28 direct capitation payments or managed hospital payment basis (as
29 defined in this chapter) as reported on the most recent financial
30 statement filed with the commissioner.
31 (3) A health maintenance organization licensed before the
32 effective date of this section 18 must maintain a minimum net
33 worth of:
34 (a) Thirty-three percent (33%) of the amount required by
35 section 18(A)(2) within thirty (30) days of the effective date of
36 this section;
37 (b) Sixty-six percent (66%) of the amount required by section
38 18(A)(2) by December 3 1, 1993; and
39 (c) One hundred percent (100%) of the amount required by
40 section 1 8(A)(2) by December 31, 1994.
41 (B) Deposit Requirements.
42 (I) Each health maintenance organization shall deposit with the
43 commissioner or, at the discretion of the commissioner, in a custo-
-44 dial or controlled account with any organization or cash, securi-
-45 ties, or any combination of these or other funds acceptable to the
46 comn acceptable to the commissioner which at all times shall have
47 a value of not less than three hundred thousand dollars
48 ($300,000).
49 (2) The deposit and all income therefrom shall be considered an
50 asset of the health maintenance organization in the determination
51 of net worth.
52 (3) An organization that has made a securities deposit may
53 withdraw that deposit or any part thereof after making a substitute
54 deposit of cash, securities, or any combination of these or other
55 funds of equal amount and value. Any securities shall be approved
5( by the commissioner before being deposited or substituted.
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57 (4) The deposit shall be held in trust to be used exclusively to
58 protect the interests of the enrollees of the health maintenance
59 organization, providers which have furnished or are furnished
60 health care services to enrollees, and to assure continuation of
61 health care services to enrollees of an insolvent health mainte-
-62 nance organization. If the health maintenance organization is
63 insolvent or bankrupt, the deposit shall be an asset subject to
64 applicable provisions of law.
65 (5) The commissioner may reduce or eliminate the deposit
66 requirement if the health maintenance organization deposits
67 acceptable surety with the commissioner.
68 (C) Calculation of Net Worth
69 Every health maintenance organization shall, when determining
70 net worth, include as liabilities an amount estimated in the aggre-
-71 gate to account for the payment of all claims for health care
72 expenditures which have been incurred, whether reported or unre-
-73 ported, which are unpaid and for which such organization is or
74 may be liable, and to account for the expenses of adjustment or
75 settlement of such claims.
76 Such amounts shall be computed in accordance with regulations
77 promulgated by the commissioner which shall include reasonable
78 consideration by the commissioner of the ascertained experience
79 and character of the health maintenance organization.
80 (D) Continuation of Benefits
81 The commissioner shall require each health maintenance orga-
-82 nization to have a plan for handling insolvency which allows for
83 continuation of benefits for the duration of the contract period for
84 which premiums have been paid and continuation of benefits to
85 members who are confined on the date of insolvency in an inpa-
-86 tient facility until their discharge or expiration of benefits. In con-
-87 sidering such a plan, the commissioner may require:
88 (I) Insurance to cover the expenses to be paid for continued
89 benefits after an insolvency;
90 (2) Insolvency reserves;
91 (3) Acceptable letters of credit; and
92 (4) Any other arrangements to assure that benefits are con-
-93 tinued as specified above.
94 Section 19. Uncovered Expenditures Insolvency Deposit
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(A) If at any time its uncovered expenditures exceed ten per-
cent (10%) of its total health care expenditures, a health mainte-
nance organization shall place an uncovered expenditures
insolvency deposit of cash or securities that are acceptable to the
commissioner with the commissioner or in a custodial or con-
trolled account with any organization or trustee acceptable to the
commissioner. Such deposit shall at all times have a fair market
value in an amount of 120% of the HMO’s outstanding liability
for uncovered expenditures for enrollees in the commonwealth,
including incurred but not reported claims, and shall be calculated
as of the first day of the month and maintained for the remainder
of the month. If a health maintenance organization is not other-
wise required to file a quarterly report, it shall file a report within
forty-five (45) days of the end of the calendar quarter with infor-
mation sufficient to demonstrate compliance with this section.

95
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(B) The deposit required under this section is in addition to the
deposit required under Section 18 and shall be considered an asset
of the health maintenance organization in the determination of net
worth. All income from such deposits or trust accounts shall be
assets of the health maintenance organization and may be with-
drawn by the organization from such deposit or account quarterly
with the approval of the commissioner.

110
11 !
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114
115
116
117 (C) A health maintenance organization that has made a deposit

may withdraw that deposit or any part thereof if (1) a substitute
deposit of cash or securities of equal amount and value is made,
(2) the fair market value of the deposit made by the health mainte-
nance organization exceeds the amount of the required deposit, or
(3) the required deposit under subsection (A) is reduced or elimi-
nated. Deposits, substitutions or withdrawals may be made only
with the prior written approval of the commissioner.

118
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23
24
25 (D) The deposit required under this section is in trust and may

be used only as provided under this section. The commissioner
may use the deposit of an insolvent health maintenance organiza-
tion for payment of claims of enrollees and providers in the com-
monwealth for uncovered expenditures in the commonwealth.
Claims for uncovered expenditures shall be paid on a pro rota
basis based on assets available to pay for incurred expenditures.
Partial distribution may be made pending final distribution. Any

26
27
28
29
30
31
'll
i

amount of the deposit remaining shall be paid into the liquidation
134 or receivership of the health maintenance organ
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(E) The commissioner may by regulation prescribe the time,
manner and form for filing claims under subsection (D).

135
136

(F) The commissioner may by regulation or order require health
maintenance organizations to file annual, quarterly or more fre-
quent reports as he deems necessary to demonstrate compliance
with this section. The commissioner may require that the reports
specify liabilities for uncovered expenditures as well as an audit
opinion.

137
138
139
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Section 20. Acquisition of Insolvent Health Maintenance
Organization.

143
144

(A) As a condition of operating health maintenance organiza-
tions in the Commonwealth, Blue Cross and Blue Shield of
Massachusetts, Inc. shall be required to pay all liabilities of Bay
State Health Care, Inc. as defined below, to the extent Blue Cross
and Blue Shield of Massachusetts, Inc. has the financial capacity
to do so in the commissioner’s reasonable determination and on
such terms as the commissioner shall reasonably determine. For
purposes of this section, “liabilities” shall mean all obligations of
Bay State Health Care, Inc. to pay for the health care services pro-
vided to its enrollees by providers in the commonwealth up to and
including the effective date of the dissolution of Bay State Health
Care, Inc., including all obligations which have been compro-
mised by providers. In making the determinations required by this
section, the commissioner shall: (a) determine the financial
capacity of Blue Cross and Blue Shield of Massachusetts, Inc. for
repayment purposes on a corporation-wide basis (including corpo-
rate affiliates) as well as on a line-of-business and/or divisional
basis; (b) give particular regard to the needs of providers which
are organized and operated as public charities in the common-
wealth; and (c) give particular regard to the needs of institutional
and individual providers of care for which or whom the amount
owed by Bay State Health Care, Inc. as of the date of its dissolu-
tion represented a material portion of that provider’s total rev-
enues.
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168
169 (B) In the event of the acquisition of the stock or all or substan-

tially all of the assets of an insolvent health maintenance organi-
zation from and after the effective date of this section, the
acquiring entity shall assume all outstanding liabilities of the

0

ii

173 insolvent entity for health care services provided to enrollees and
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(

shall pay all such liabilities in full, either at the time of the acqui-
sition or within such period of time thereafter as shall be deemed
reasonable by the commissioner under the circumstances of the
acquisition. In making his determination, the commissioner shall:
(a) determine the financial capacity of the acquiring entity for
repayment purposes on a corporation-wide basis (including corpo-
rate affiliates) as well as on a line-of-business and/or divisional
basis; (b) give particular regard to the needs of providers which
are organized and operated as public charities in the common-
wealth; and (c) give particular regard to the needs of institutional
providers of care for which or whom the amount due from the
insolvent health maintenance organization represents a material
portion of that provider’s total revenues.
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Section 21. Summary Orders and Supervision.187
(A) Whenever the commissioner determines that the financial

condition of any health maintenance organization is such that its
continued operation might be detrimental to its enrollees,
providers, other creditors, or the general public, or that it has vio-
lated any provision of this chapter, he shall order the health main-
tenance organization to take such action as may be reasonably
necessary to rectify such condition or violation, including but not
limited to one or more of the following:

188
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(1) Reduce the total amount of present and potential liability
f6r benefits by reinsurance or other methods acceptable to the
commissioner;

196
197
198

(2) Reduce the volume of new business being accepted;199
(3) Reduce expenses by specified methods;200
(4) Suspend or limit the writing of new business for a period of

time;
201
202

(5) Increase the health maintenance organization’s capital and
surplus by contribution; or

203
204
205 (6) Take such other steps as the commissioner may deem appro-

priate under the circumstances.206
(B) For purposes of this section, the violation by a health main-

tenance organization of any law of this commonwealth to which
such health maintenance organization is subject shall be deemed a
violation of this chapter.

207
208
209
210

(C) The commissioner is authorized and required to establish
uniform standards and criteria for determining as early as possible

21 1
212
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213 that the continued operation of any health maintenance organiza-
-214 tion might be detrimental to its enrollees, providers, other credi-
-215 tors, or the general public and to set standards for evaluating the
216 financial condition of any health maintenance organization, which
217 standards shall be consistent with the purposes expressed in sub-
-218 section (A) of this section.
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