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By Mr. Durand, a petition (accompanied by bill. Senate, No. 991) of

Robert A. Durand for legislation to reform the Massachusetts pesticide
control act. Natural Resources and Agriculture.
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In the Year One Thousand Nine Hundred and Ninety-Nine

An Act to reform the Massachusetts pesticide control act.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. Section 2 of Chapter 1328 of the General Laws,
2 as appearing in the 1998 Official Edition, is hereby amended by
3 striking out the definitions of “Board”, “Director”’, “Imminent
4 Hazard”, and “Licensed Applicator” and inserting in place thereof
5 the following definitions:—
6 “Board”, the Pesticide Management Board established in
7 section three.
8 “Director”, the Director of the Division of Pesticide
9 Management as established by section 4.

10 “Imminent Hazard”, a hazard which poses a significant or oth-
-11 erwise unacceptable risk of harm to health, safety, public welfare,
12 or the environment if it were present even for a short period of
13 time.
14 “Licensed Applicator”, any individual, including local, state
15 and federal employees, licensed or certified pursuant to section 10
16 or 10A of this chapter as authorized to use restricted use pesti-
-17 cides under the direct supervision of a commercial applicator and
18 to use or supervise the use of general use pesticides on the land of
19 another, including land and structures under state or federal con-

-20 trol or ownership, or land to which the public has free access or
21 access though payment of a fee, or on a residential property
22 except on residential property which is owner-occupied and con-
-23 sists of no more than four units.
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1 SECTION 2. Section 2 of Chapter 1328 of the General Laws,
2 as appearing in the 1988 Official Edition, is further amended by
3 adding, in the appropriate order, the following definitions;—
4 “Commercial Trainee”, an individual who is authorized under
5 the provisions of section 10 to use pesticides under the direct
6 supervision of a certified pesticide applicator.
7 “Committee”, the Pesticide Review Committee, as established
8 in section 3A of this chapter.
9 “Sensitive Area”, an area, designated pursuant to section 5,

10 where further restriction of pesticide use may be necessary to pro-
-11 tect against unreasonable adverse effects to public health or the
12 environment.
13 “Direct Supervision”, direction of the activities of an individual
14 applying pesticides, and assuring that such pesticides are applied
15 in accordance with their registration, labeling, and applicable state
16 laws and regulations.
17 “Division”, the Division of Pesticide Management, as estab
18 lished in section 4.
19 “Integrated Pest Management”, a means of controlling pests
20 while using such methods as cultural practices, use of natural ene-
-21 mies, selective pesticides or selectively timed or applied applica-
-22 tions of pesticides based in part on the population levels of the
23 target pests, prescribed damage thresholds, protection of non-
-24 target organisms and avoidance of fixed application schedules.
25 “Right-of-way”, any roadway or thoroughfare on which public
26 passage is made or any corridor over which facilities such as rail-
-27 roads, pipelines, power lines, conduits, channels, airstrips, or
28 communication lines are located.
29 “Significant Use”, any category of pesticide use, when applied
30 on a community or area wide basis designated pursuant to
31 section 5, which present significant potential for unreasonable
32 adverse effects to public health or the environment as determined
33 by a Generic Environmental Impact Assessment.
34 “Area Wide Use”,’the use of a pesticide which includes a multi-
-35 community area in which the applications are publicly sponsored.

1 SECTION 3. Section 3 of Chapter 1328 of the General Laws,
2 as appearing in 1988 Official Edition, is hereby amended by-
-3 striking out said section and inserting in place thereof the
4 following:—
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5 There shall be within the Department of Food and Agriculture a
6 pesticide board which shall consist of the Commissioner of
7 Environmental Protection or his designee, the Commissioner of
8 Food and Agriculture or his designee, the Director of the Division
9 of Food and Drugs or his designee, the Commissioner of

10 Fisheries, Wildlife and Recreational Vehicles or his designee, the
]] Commissioner of Environmental Management or his designee, the
12 Commissioner of Public Health or his designee, and eight persons
13 appointed by the Governor one of whom shall have been engaged
14 in the commercial production of a plant related agricultural com-
-15 modity for at least the preceding five years on land owned or
16 rented by him, one of whom shall have been an active structural
17 commercial applicator of pesticides for at least the preceding five
18 years, one of whom shall have been an active outdoor commercial
19 applicator in urban areas for at least the preceding five years, one
20 of whom shall have expertise in the health effects of pesticide use,
21 one of whom shall be a physician, one of whom shall be experi-
-22 enced in the conservation and protection of the environment, and
23 two of whom shall represent the public at large. The
24 Commissioner of Food and Agriculture or his designee shall be
25 chairman of the board.
26 The appointive members of the Board shall receive one hun-
-27 dred dollars for each day or portion thereof spent in the discharge
28 of their official duties and shall be reimbursed for their necessary
29 expenses incurred in the discharge of their official duties. Such
30 members shall be appointed for staggered terms of four years,
31 except for persons appointed to fill vacancies who shall serve for
32 the unexpired term. Any member shall be eligible for reappoint-
-33 ment.
34 The Board shall hold an annual meeting in June, and regularly
35 at three other times annually, and from time to time at the call of
36 the chair or upon the written request of any two members. At its
37 annual meeting the board shall release for publication an annual
38 report of its activities. Said report shall be filed with the president
39 of the senate, speaker of the house, the secretary of the executive
40 office of environmental affairs and the governor of the
41 Commonwealth.
42 Eight members of the Board shall constitute a quorum. The
43 Board may, by vote of a majority of its membership, adopt rules
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44 and regulations for the conduct of its business. Rules and regula-
-45 tions so adopted may be amended or repealed by a two-thirds vote
46 of its members.
47 The Board, in addition to other powers conferred in this
48 Chapter, shall advise the Commissioner of food and agriculture
49 with respect to the implementation and administration of this
50 chapter.
51 The division director as established in section four of this
52 chapter or said designee shall serve as secretary to the Board, but
53 shall have no vote in its deliberations.

1 SECTION 4. Section 3A of Chapter 1328 of the General Laws,
2 as appearing in the 1988 Official Edition, is hereby amended by
3 striking out said section and inserting in place the following
4 section:—
5 Section 3A. A Pesticide Review Committee, in this chapter
6 called the Committee shall be established and shall consist of
7 eleven persons appointed by the Governor, with advanced degrees
8 and current employment in their field, including a toxicologist, an
9 epidemiologist, a hydrogeologist, an entomologist, a plant pathol-

-10 ogist, an ecologist, an oncologist or neurophysiologist, a geneti-
-11 cist, a veterinarian, a resource economist, and a soil chemist. The
12 chair of the Committee shall be elected from among its members
13 for a one year term serving not more than two terms.
14 The appointive members of the Committee shall receive one
15 hundred dollars for each day or portion thereof spent in the dis-
-16 charge of their official duties. Such members shall be appointed
17 for staggered terms of four years, except for persons appointed to
18 fill vacancies who shall serve for the unexpired term. Any
19 member shall be eligible for reappointment.
20 The Committee shall meet from time to time at the call of the
21 chair or upon written request of any two members. The
22 Committee shall be charged with the responsibility for approving,
23 disapproving or modifying all pesticide product registrations,
24 including special needs registrations issued pursuant to section 7
25 and for issuing all experimental use permits pursuant to section 8.
26 After consultation with the Board, the Committee shall estab-
27 lish regulations for the conduct of the Committee. In determining
28 new product registrations and re-registration, the Committee shall
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29 rely upon and accept the data requirements of the U.S.
30 Environmental Protection Agency pursuant to FIFRA for such
31 products, unless evidence is brought to the Committee’s attention
32 which indicates that the EPA data is not adequate to address envi-
-33 ronmental conditions unique to Massachusetts. Any data required
34 by FIFRA, or being developed pursuant to FIFRA, or any data
35 required by any other federal law shall be accepted by the
36 Committee unless unreasonable adverse effects to the environ-
-37 ment or public health have been demonstrated to the Committee
38 by peer reviewed scientific data. All data must meet generally
39 accepted good laboratory practices.
40 The Department shall be responsible for providing to the
41 Committee economic impact assessments and the Department of
42 Public Health shall be responsible for providing to the Committee
43 health risk assessments and the Department of Environmental
44 Protection shall be responsible for providing environmental
45 impact assessments to the Committee for their consideration in
46 approving, disapproving, modifying or reviewing pesticide
47 product registrations. The Departments of Food and Agriculture
48 and Public Health shall also be responsible for making recommen-
-49 dations for risk management actions relative to pesticide product
50 registrations and reviews. The Department of Public Health is fur-
-51 ther authorized and directed to establish and maintain a registry of
52 acute and chronic health impacts documented to pesticide expo-
-53 sure. In establishing such a registry, the Department of Public
54 Health shall, to the fullest extent possible, cooperate with other
55 northeastern states to develop joint procedures and data bases.
56 Furthermore, the Department of Public Health, in cooperation
57 with the division, shall establish and maintain a program of med-
-58 ical education to alert physicians and other health care profes-
-59 sionals to the symptoms, diagnoses, treatment, and reporting of
60 health related incidents associated with the use of pesticides.
61 Within six months of the appointment of the Pesticide Review
62 Committee, the Committee shall establish, through regulation, the
63 criteria and method for selection of pesticides for special review
64 pursuant to this section based on their active ingredient, potential
65 for public exposure, toxicological profile, risk to the environment,
66 EPA registration status and the absence of important data con-
-67 cerning health effects. At the beginning of each fiscal year, the
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68 Committee shall, after notice and an opportunity for public
69 hearing, specify the number and the name of those pesticide prod-
-70 ucts to be reviewed during such year. The Committee shall under-
-71 take a comprehensive review of the pesticide products thus
72 specified including their benefits. If on the basis of such a special
73 review the Committee determines, based on peer reviewed scien-
-74 tific data, that a pesticide product, when used as registered, may
75 cause unreasonable adverse effects on the environment, the
76 Committee may by order revoke or modify the registration of such
77 product. If on the basis of such a special review, the Committee
78 determines, based on peer reviewed scientific data, that a pesticide
79 product, when used as registered, will cause an imminent hazard,
80 the Committee may by order suspend the registration of such
81 product. The Department shall undertake a comprehensive investi-
-82 gation of the alternatives to the pesticide products thus specified
83 and report the results of such investigations to the Committee on a
84 timely manner for its use in its comprehensive review.
85 The Committee shall to the greatest extent possible cooperate
86 with other New England states in the conduct of risk assessments,
87 benefit/cost analyses, and studies concerned with the environ-
-88 mental fate of pesticides.
89 Any persons aggrieved by the decisions of the Committee may
90 appeal such decisions as provided in section thirteen of this
91 chapter.

1 SECTION 5. Section 4 of Chapter 1328 of the General Laws,
2 as appearing in the 1988 Official Edition, is hereby amended.by
3 striking out said section and inserting in place thereof the
4 following section:—
5 Section 4. There shall be within the Department of Food and
6 Agriculture a Division of Pesticide Management which shall be
7 responsible for administration of all pesticide functions of the
8 Department under the provisions of this Chapter. This Division
9 shall be a separate division within the Department of Food and

10 Agriculture with its own budget and shall be under the supervision
11 of a Director of Pesticide Management who shall report directly to
12 the Commissioner, The Director shall be qualified by training and
13 expertise to perform such duties. Said Director shall be appointed
14 by the Commissioner with the approval of the Board for a term of
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15 five years. Said person shall be eligible for reappointment but may
16 be removed by the Commissioner with the approval of the Board
17 for cause. The position of director shall not be subject to the pro-
-18 visions of chapter thirty-one or the provisions of section nine A of
19 chapter thirty and shall not be subject to approval of the Board of
20 Agriculture.

1 SECTION 6. Section sof Chapter 1328 of the General Laws,
2 as appearing in the 1988 Official Edition, is hereby amended by
3 inserting after the last paragraph thereof the following section:—
4 The Department, with the approval of the Board, may establish,
5 by regulation, categories of sensitive areas of the Commonwealth
6 where restriction of pesticide use may be necessary to further pro-
-7 tect against unreasonable adverse effects to the public health or
8 the environment. The Department shall, at a minimum, establish
9 the following sensitive areas: public well recharge areas defined

10 as that area of an aquifer which contributes water to a well under
11 most severe recharge and pumping conditions that can be realisti-

-12 cally anticipated, setback areas from surface water supplies and
13 private wells and wetlands as defined by M.G.L. Chapter 131,
14 Section 40, except those in agricultural use, and/or those activities
15 exempted under said chapter. The Department shall, by regulation,
16 require such restrictions on pesticide uses as it deems appropriate
17 to protect those sensitive areas against unreasonable adverse
18 effects on public health and the environment, provided that any
19 potential changes in land use that may be caused by such restric-

-20 tions are fully evaluated and considered, including but not limited
21 to: adverse effects on housing and commercial development; loss
22 of open space; and loss of agricultural production.
23 The Department, with the approval of the Board, following
24 conduct of a Generic Environmental Impact Assessment, shall
25 designate by regulation significant uses of pesticides in the
26 Commonwealth which because of their community or area wide
27 use present a significant potential for unreasonable adverse effects
28 to public health or the environment. The Generic Environmental
29 Impact Report shall be evaluated by the Committee and a written
30 review by the Committee shall be provided to the Board.
31 Following such an assessment, regulations may be adopted as
32 deemed necessary by the Department.
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33 The Department shall issue biennially a statewide pesticide
34 management plan which shall document pesticide use, examine
35 the benefits and impacts of pesticide use on the environment and
36 public health and publicize the Department’s efforts to promote
37 integrated pest management. This plan shall include but not be
38 limited to a statement of short-term and long-term goals and
39 implementation strategies for pest management and control in the
40 Commonwealth, including research, education and other programs
41 to enhance the practice of integrated pest management including
42 an integrated pest management program for control of pests on
43 lands and in structures owned by the Commonwealth, and efforts
44 to reduce reliance on pesticides, an effective system for routine
45 monitoring of pesticide use and the impact of pesticide use,
46 including collection of data on quantities of pesticides used by
47 active ingredient, use category and geographical area; and mecha-
-48 nisms for ongoing agency and public cooperation in accom-
-49 plishing the goals of this Chapter.
50 The Department shall, with the approval of the Board, establish
51 such regulations as necessary to require that such records be kept
52 so as to provide the basis of information for said plan.
53 The Department shall keep and update annually a list of all pes-
-54 ticide active ingredients currently registered for use in the
55 Commonwealth.
56 The Department shall require, as established by regulation as it
57 deems necessary, that any business engaged in the sale and distri-
-58 bution of all pesticides keep records of said activities. The
59 Department may, upon a reasonable request, inspect and copy pes-
-60 ticide sales and distribution records.
61 Within one year of the effective date of this Chapter, the
62 Department, with the approval of the Board, shall establish proce-
-63 dures for public notification prior to the publicly sponsored appli-
-64 cation of pesticides by federal, state or local employees or agents.

1 SECTION 7. Section 6B of Chapter 1328 of the General Laws,
2 as appearing in the 1988 Official Edition, is hereby amended by
3 striking out said section and inserting in place thereof the
4 following:—
5 Section 68. All persons employed by, acting as an agent for, or
6 otherwise representing federal, state or local governments, or
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7 agencies thereof, utilities, railroads, pipelines or airports who
8 spray, release, deposit, or apply, by foliar techniques, any herbi-
-9 cide to a right-of-way it owns or to which it holds an easement or
10 similar right shall only do so notifying annually the chief elected
11 official of each city or town where a right-of-way maintained with
12 herbicides using foliar treatment techniques. Said notification, no
13 other notice shall be required, shall be made by certified mail,
14 shall be mailed at least fourteen days prior to the first day such
15 treatment is scheduled to occur and shall contain the following
16 information: the season or seasons when such treatment(s) shall
17 take place; the name, address and telephone number of a person
18 representing the entity who is applying herbicides, or on whose
19 behalf herbicides are being applied, and who can be contacted for
20 more information regarding the treatment(s); the location(s) where
21 treatment(s) will occur.

1 SECTION 8. Section 7 of Chapter 1328 of General Laws, as
2 appearing in the 1988 Official Edition, is hereby amended by
3 striking out the first three paragraphs of said and inserting in place
4 thereof the following paragraphs;—
5 Section 7, Pesticides, including pesticides that are federally
6 registered, may be registered by the Committee for use in the
7 Commonwealth, subject to the procedures set forth in section
8 three A of this Chapter.
9 Each applicant for the registration of a pesticide shall file with

10 the Department an application providing thereon such information
11 as said Department and Committee shall require pursuant to
12 section three A as is necessary to determine whether, or how, the
13 pesticide should be registered. The Department, shall implement
14 and inform applicant for registration of the decisions of the
15 Committee made pursuant to section three A of this chapter. All
16 pesticide registrations shall be for a period of not less than one
17 year and not more than three years unless revoked, suspended, or
18 canceled by the Department or the Committee or modified by the
19 Committee.
20 The Committee may consider, for the purposes of evaluating
21 the risks and benefits of any pesticide under review, the extent and
22 quality of available data, provided that such data is required by
23 EPA and is relevant to said review.
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1 SECTION 9. Section 7 of Chapter 1328 of the General Laws,
2 as so appearing, is hereby further amended by striking out wher-
-3 ever it may appear in the fourth paragraph, the word “subcom-
-4 mittee” and inserting in place thereof in each instance the word:
5 “committee”.

1 SECTION 10. Section 7 of Chapter 1328 of the General Laws,
2 as so appearing, is hereby further amended by striking out when-
-3 ever it may appear in the fifth through ninth paragraphs the word
4 “subcommittee” and inserting in place thereof the word: “com-
-5 mittee.”.

1 SECTION 11. Section 7of Chapter 1328 of the General Laws,
2 as appearing in the 1986 Official Edition, is further amended by
3 inserting after paragraph nine the following paragraph;—
4 The Committee may register a pesticide for a special local need
5 which it determines is not being adequately fulfilled by pesticides
6 currently registered in the Commonwealth, notwithstanding the
7 fact that the pesticide has not been registered for the proposed use
8 pursuant to FIFRA.
9 A special local needs registration shall be subject to such indi-

-10 vidual requirements as the Committee may impose, including, but
11 not limited to, requirements for notification before the use or limi-
-12 tations that reflect consideration of the seasonal, soil specific and
13 hydrogeological characteristics of the location, or locations where
14 the pesticide will be used.
15 Any person receiving a special local needs registration shall
16 submit a written report to the Committee, in accordance with reg-
-17 ulations established by the Committee, as to the use of the pesti-
-18 cide and its efficiency in fulfilling the special local need that was
19 the basis of its issuance. Failure to submit such a report shall
20 result in the non-renewal of the special local needs registration.
21 The Department may grant an experimental use permit autho-
-22 rizing the use of a pesticide that is not registered pursuant to this
23 section if it determines that such a permit is necessary for the
24 applicant to accumulate information required to register or amend
25 the registration of the pesticide pursuant to this section; that the
26 pesticide if registered, will have applicable uses in the
27 Commonwealth, and that the applicant or person to conduct the
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28 experimentation is competent to do so without presenting unrea-
-29 sonable adverse effect on public health or the environment. The
30 Department shall deny the experimental use permit if the use pro-
-31 posed has been voluntarily withdrawn for health or environmental
32 reasons, or canceled or suspended pursuant to FIFRA or this
33 chapter; or the experimental use proposed presents the potential
34 for unreasonable adverse effect on the public health or the envi-
-35 ronment.
36 An experimental use permit shall be subject to such individual
37 requirements as the Department shall establish, including, but not
38 limited to, requirements for notification before use or limitation
39 which reflect consideration of the seasonal, soil-specific, and
40 hydrogeologic characteristic of the location or locations where the
41 pesticide is used.
42 Any person receiving an experimental use permit shall submit a
43 written report to the Committee, in accordance with regulations
44 established by the Department, as to the results of the experiment
45 and the contribution these results have made or are likely to make
46 to its registration. Failure to submit such a report shall result in
47 the nonrenewal of the experimental use permit.
48 An applicant desiring to register or re-register a pesticide shall
49 pay such registration fee, not more than one hundred dollars
50 ($100) annually, as the Department by regulation may require. All
51 fees received for pesticide product registration shall be credited on
52 the books of the Commonwealth to a fund known as the Pesticide
53 Research and Risk Management Fund. Said fund, subject to
54 appropriation, shall be used by the Department, the Committee,
55 and the Board, only for such activities as development of informa-
-56 tion necessary for product registration and reregistration, research
57 on environmental fate and public exposure to pesticides, moni-
-58 toring of soil, water and air for pesticides, pesticide risk/benefit
59 analysis, development and implementation of integrated pest man-
-60 agement programs, and support of training and education pro-
-61 grams related to ensuring environmentally sound pesticide use,
62 storage and disposal.

1 SECTION 12. Section Bof Chapter 1328 of the General Laws,
2 as appearing in 1984 wherever it Official Edition, is hereby
3 amended by striking out the word “subcommittee appears and
4 inserting in place thereof in each instance the word: “committee”.
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1 SECTION 13. Section 8 of Chapter 1328 of the General Laws,
2 as so appearing, is hereby amended by striking out the words “to
3 exceed twenty-five dollars” and inserting in place thereof the
4 words: “more than two hundred fifty dollars ($250) annually”.

1 SECTION 14. Section 9 of Chapter 1328 of the General Laws,
2 as appearing in the 1984 Official Edition, is hereby amended by
3 striking out in the fifth line of the first paragraph the words “to
4 exceed twenty-five dollars” and inserting in place thereof the
5 words; “more than two hundred fifty dollars ($250) annually”.

1 SECTION 15. Section 9 of Chapter 1328 of the General Laws,
2 as appearing in 1988 Official Edition, is hereby amended by
3 adding at the end of the section, the following paragraph, desig-
-4 nated Section 9A:—

5 No business shall engage in the application of pesticides or
6 engage in the sale or distribution of pesticides unless such busi-
7 ness person holds a valid registration and appropriate license.
8 Each business registration issued pursuant to this section shall
9 be valid for a period to be determined by the Department. The

10 Department is authorized to establish such fees as may be neces-
I 1 sary to administer this section.

1 SECTION 16. Section 10 of Chapter 1328 of the General.
2 Laws, as so appearing in the 1984 Official Edition, is hereby
3 amended by striking from the last line of the first paragraph the
4 words “one year” and inserting in place thereof the following
5 words: “three years”.

1 SECTION 17. Section 10 of Chapter 1328 of the General
2 Laws, as so appearing, is hereby, further amended by adding at the
3 end of the second paragraph the following:— and a commercial
4 trainee, and, provided, further that the Department shall require
5 that all persons who are applicators of pesticides in public and pri-
-6 vate places used for human occupation and habitation, shall be so
7 licensed or certified with such special designation. Residential
8 properties with three or less apartments shall be exempt from this
9 requirement.



SENATE No. 9911999]

1 SECTION 18. Section 10 of Chapter 1328 of the General
2 Laws, as so appearing, is hereby further amended by striking out
3 the fourth paragraph of said section and inserting in place thereof
4 the following:—
5 Each applicant desiring to be certified or licensed or desiring to
6 renew said certification or license shall pay such application fee
7 as the Department may by regulation require. The Department
8 may by regulation establish a renewal period of not more than
9 three years.

1 SECTION 19. Section 10 of Chapter 1328 of the General
2 Laws, as so appearing, s hereby further amended by adding after
3 the eighth paragraph the following:—
4 Any individual may apply to the Department for a commercial
5 trainee certificate. Said certificate shall authorize the holder to use
6 pesticides under the onsite supervision of a licensed pesticide
7 applicator. Said certificate shall be valid for a period not to exceed
8 one hundred and twenty days. The Department may establish such
9 conditions as it deems necessary to restrict or condition a com-

-10 mercial trainee certificate, including but not limited to completion
11 of an industry-sponsored training program acceptable to the
12 Department.

1 SECTION 20. Chapter 1328 of the General Laws, as appearing
2 in the 1988 Official Edition, is hereby amended by adding after
3 section 10 the following new section:—
4 Section 10A. The Department may in accordance with the pro-
-5 visions, standards and procedures contained in and established
6 pursuant to this Chapter, issue a registration to any business
7 engaged in the application of a pesticide for hire and any business
8 in the sale or distribution of pesticides.
9 No business shall engage in the application of pesticides for

10 hire or engage in the sale or distribution of pesticides unless such
11 business holds a valid registration and appropriate license.
12 Each registration issued pursuant to this section shall be valid
13 for a period of three years unless sooner revoked or suspended by
14 the Department. Each registrant shall within ten days notify the
15 Department of any change in address, bankruptcy or any other
16 change affecting its ability to conduct business.
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17 Each registered business shall pay a fee not to exceed three
18 hundred dollars as the Department may by regulation require.

1 SECTION 21. Section II of Chapter 1328 of the General
2 Laws, as appearing in the 1984 Official Edition, is hereby
3 amended by striking out said section and inserting in place thereof
4 the following section:—
5 Section 11. The Department shall by regulation establish such
6 restrictions and prohibitions upon the disposal, transportation and
7 storage of pesticides, pesticide packages and containers, and mate-
-8 rials used in the testing or application of pesticides as it deems
9 necessary to protect health and the environment. The Department

10 may further require such fees, deposits and conditions relative to
11 the distribution of pesticides and pesticide containers as it may by
12 regulation determine necessary.
13 The Department shall, with the cooperation of the Department
14 of Environmental Protection, establish, at such places and times as
15 it deems appropriate and necessary, an amnesty program for the
16 pick-up and disposal of banned and unused pesticides.

1 SECTION 22. Section 13 of Chapter 1328 of the General
2 Laws, as appearing in the 1984 Official Edition, is hereby
3 amended by striking out the first paragraph and inserting in place
4 thereof the following paragraph:—
5 Section 13. Any person aggrieved by a decision of the
6 Committee to approve, disapprove, modify or suspend a product
7 registration, a special local needs registration or an experimental
8 use permit may request an adjudicatory hearing before an impar-
-9 tial hearing officer appointed by the Chair of the Committee under

10 the provisions of chapter thirty A. Said decision shall contain a
11 notice of a right to request a hearing and may specify a time limit,
12 not to exceed twenty-one days, within which said persons may
13 request a hearing before a hearing officer under the provisions of
14 said chapter thirty A. If no such request is timely made, the deci-
-15 sion shall be deemed assented to. If a timely request is received,
16 the Chair shall appoint a hearing officer within twenty-one days;
17 and the hearing officer shall within a reasonable time hold a
18 hearing and comply with the provisions of said chapter thirty A.
19 In hearings so held, the hearing officer shall preside over the
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20 hearing, assemble an official record thereof, and render a decision
21 as provided in paragraph seven of section eleven of said chapter
22 thirty A. Th Committee shall make a final decision on the basis of
23 the official record and decision so rendered, and shall adopt the
24 decision unless the Committee finds it to be clearly erroneous.

1 SECTION 23. Section 13 of Chapter 1328 of the General
2 Laws, as so appearing, is hereby further amended by adding after
3 the first paragraph the following section;—
4 Any person aggrieved by a decision by the Department to issue,
5 deny, revoke or suspend any certification of license, or to issue an
6 order, or to assess an administrative penalty, made under the pro-
-7 visions of this chapter, may request an adjudicatory hearing before
8 an impartial hearing officer appointed by the Chair of the Board
9 under the provisions of chapter thirty A. Said decision shall con-

-10 tain a notice of a right to request a hearing and may specify a time
11 limit, not to exceed twenty-one days, within which said persons
12 may request a hearing before a hearing officer under provisions of
13 chapter thirty A. If no such timely request is made, the determina-
-14 tion shall be deemed assented to. If a timely request is received,
15 the hearing officer shall within a reasonable time hold a hearing
16 and comply with the provisions of said chapter thirty A. In
17 hearing so held, the hearing officer shall preside over the hearing,
18 assemble an official record thereof, and render a decision as pro-
-19 vided in paragraph seven of section eleven of said chapter
20 thirty A. The Board shall make the final decision on the basis of
21 the official record and decision rendered, and shall adopt the deci-
-22 sion unless the Board finds it to be clearly erroneous.

1 SECTION 24. Section 13 of Chapter 1328 of the General
2 Laws, as so appearing, is hereby further amended by adding the
3 words “or committee” after the word “department” in the second
4 paragraph wherever it may appear.

1 SECTION 25. Section 13 of Chapter 1328 of the General
2 Laws, as so appearing, is further amended by striking out para-
-3 graphs three and four and inserting in place thereof the following
4 paragraphs:—
5 As part of a final decision in an adjudicatory proceeding held
6 under the provisions of this section, the hearing officer may
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7 specify a reasonable time period within which the matter may be
8 barred from further proceedings before the Committee, the Board,
9 or the hearing officer. In the event that the hearing officer has so

10 specified a time period, the hearing officer may later, at its discre-
-11 tion, shorten or waive such period.
12 A person aggrieved by a final adjudicatory determination made
13 pursuant to this section may obtain judicial review thereof pur-
-14 suant to the provisions of chapter thirty A.

1 SECTION 26. Section 14 of Chapter 1328 of General Laws, as
2 appearing in the 1984 Official Edition, is hereby amended by
3 striking out said section and inserting in place thereof the
4 following section:—
5 Any person who violates any provisions of section six shall be
6 punished by a fine A not more than twenty-five thousand dollars
7 or by imprisonment for not more than one year or both such fine
8 and imprisonment, for each violation knowingly committed, or
9 shall be subject to either an administrative penalty not to exceed

10 twenty-five thousand dollars for each violation which may be
11 assessed by the Department after notice and an opportunity of
12 hearing, or a civil penalty not to exceed twenty-five thousand dol-
-13 lars for each such violation. Each violation shall constitute a sepa-
-14 rate offense.
15 Any person who violates any provision of Section 6A, or who
16 violates any valid regulation adopted under the provisions of this
17 Chapter shall be punished by a fine of not more than ten thousand
18 dollars, or by imprisonment for not more than six months, or both
19 such fine and imprisonment, for each violation knowingly com-

-20 mitted, or shall be subject to either an administrative penalty not
21 to exceed ten thousand dollars for any offense, which may be
22 assessed by the Department after notice and an opportunity for
23 hearing, or a civil penalty not to exceed ten thousand dollars for
24 each violation. Each violation shall constitute a separate offense.
25 Any person who violates any order issued under the provisions
26 of this Chapter shall be punished by a fine of not more than
27 twenty-five thousand dollars or imprisonment for not more than
28 two years, or both such fine and imprisonment, for each such vio-
-29 lation knowingly committed, or shall be subject to either an
30 administrative penalty not to exceed twenty-five thousand dollars



SENATE No. 9911999]

31 for any offense which may be assessed by the Department after
32 notice and an opportunity for hearing, or a civil penalty not to
33 exceed twenty-five thousand dollars for each violation. Each vio-
-34 lation shall constitute a separate offense.
35 Any person aggrieved by the Department in the assessment of
36 an administrative penalty made under the provisions of this
37 Chapter, may request an adjudicatory hearing before an impartial
38 hearing officer appointed by the Chair of the Board under the pro-
-39 visions of chapter thirty A, as set forth in section thirteen of
40 Chapter 1328.
41 The superior court shall have jurisdiction to assess civil penal-
-42 ties and to enjoin violations of, or grant such relief as it deems
43 necessary or appropriate to secure compliance with any provision
44 of this Chapter, or the terms of any order, license, certification,
45 registration, permit or regulation adopted or issued thereunder.

1 SECTION 27. Section 15 of Chapter 1328 of the General
2 Laws, as appearing in the 1984 Official Edition, is hereby
3 amended by striking out the first three sentences and inserting in
4 place thereof the following sentences:—
5 For the purposes of administering the provisions of this
6 Chapter, personnel or agents of the Department and its inspectors
7 shall have access and entry at reasonable times to an premises,
8 provided that, in the case of producing establishments such access
9 and entry shall apply only to such places where pesticides or

10 devices are held for distribution and sale and have been released
11 for shipment. If the owner or said agent objects to such entry and
12 inspection, said personnel, agent or inspector may seek a search
13 warrant in court of competent jurisdiction. Personnel or agents of
14 the Department may take such samples as are necessary to accom-
-15 plish the purpose of their investigation and inspection. Any infor-
-16 mation relating to trade secrets, secret processes, methods of
17 manufacture, production or use obtained in the course of such
18 investigation and inspection shall be kept confidential upon
19 request, when not required to be disclosed incident to the enforce-

-20 ment of this chapter.

1 SECTION 28. Chapter 13213, Section 6A of the General Laws
2 as appearing in the 1986 Official Edition, is hereby amended by
3 inserting at the end of said section the following:—
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4 No individual certified or licensed as a private or commercial
5 pesticide applicator under the provisions of this chapter shall be
6 held liable for any harm to health, property or the environment
7 resulting from the use of a pesticide, nor shall application of a
8 pesticide be deemed an unreasonable or inherently dangerous
9 activity, when said applicator has used the pesticide in accordance

10 with all label directions and has complied with all applicable state
11 and federal laws and regulations.

1 SECTION 29. Notwithstanding the provisions of any law to the
2 contrary any information, record, or particular part thereof,
3 obtained by the Division pursuant to the provisions of this chapter,
4 shall, upon request be kept confidential and not considered to be
5 public record when such information, record, or report relates to
6 secret processes, methods of manufacture, production, commercial
7 or financial information, product formulas, or could be used by a
8 competitive producer, either foreign or domestic, when such infor-
-9 mation, record, or report if made public would divulge a trade

10 secret.

1 SECTION 30. If any provision of this act is declared unconsti-
-2 tutional or the applicability thereof to any person or circumstance
3 is held invalid, the constitutionality of the remainder of this
4 chapter and the applicability to other persons and circumstances
5 shall not be affected.
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