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SENATE, July 17, 2000.

The committee on the Judiciary, to whom was referred the recom-
mitted petition (accompanied by bill, Senate, No. 2016) of Robert S.
Creedon, Jr., and David T. Donnelly for legislation to minimize the
effect of irrelevant lis pendens memoranda, reports the accompanying
bill (Senate, No. 2243).

For the committee.

ROBERT S. CREEDON, Jr.
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In the Year Two Thousand

An Act to minimize the effect of irrelevant lis pendens memo-
randa.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 183 of the General Laws is hereby
2 amended by striking out section 5B and inserting in place thereof
3 the following section:
4 Section 58. Except as provided in section 15 of chapter 184, an
5 affidavit made by a person claiming to have personal knowledge
6 of the facts therein stated and containing a certificate by an
7 attorney at law that the facts stated in said affidavit are relevant to
8 the title to certain land and will be of benefit and assistance in
9 clarifying the chain of such title may be filed for record and shall

10 be recorded in the registry of deeds where such land or any part
11 thereof lies.

1 SECTION 2. Chapter 184 of the General Laws is hereby
2 amended by striking out section 15 and inserting in place thereof
3 the following section:
4 Section 15. A writ of entry or other proceeding which affects
5 the title to real property or the use and occupation thereof or the
6 buildings thereon, shall not have any effect except against the par-
-7 ties thereto, their heirs and devisees and persons having actual
8 notice thereof, until a memorandum containing the names of the
9 parties to such proceeding, the court in which it is pending, the

10 date of the writ or other commencement thereof, the name of the
11 town where the real property liable to be affected thereby lies and
12 a description of such real property sufficiently accurate for identi-
-13 fication is recorded in the registry of deeds for the county or dis-
-14 trict where such real property lies; but this section shall not apply
15 to attachments, levies of execution or proceedings, other than pro-
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16 ceedings under equity jurisdiction, in the probate courts. No
17 recorded affidavit or other recorded instrument, including any
18 affidavit under section five B of chapter one hundred and eighty-
-19 three, suggesting that such proceeding has been commenced shall
20 have any effect on the title to real property nor provide any notice
21 thereof, constructive or actual; and any person acquiring an
22 interest in said real property, other than a party to said proceeding,
23 shall be deemed to be without such notice, and said interest shall
24 be exempt from any judgment entered in said proceeding, unless
25 and until said instrument has been endorsed by a justice of the
26 court in which such proceeding is pending in accordance with the
27 provisions of the following paragraph. The memorandum may be
28 dissolved at any time by recording in said registry of deeds a
29 notice of voluntary dissolution duly executed and acknowledged
30 by the party who executed the memorandum, by that party’s suc-
-31 cessor in interest or by an attorney of record for either of said
32 parties.
33 Any party seeking a memorandum of lis pendens under this
34 section shall commence the underlying proceeding by means of a
35 verified complaint or such other complaint as is required under the
36 rules of court to include a certification by the claimant made
37 under the penalties of perjury that he has read said complaint, that
38 the facts stated therein are true and that no material facts have
39 been omitted therefrom. Such complaint shall name as defendants
40 all owners of record and any party in occupation under a written
41 lease. Upon motion of a party, if the subject matter of the action
42 constitutes a claim of a right to title to real property or the use and
43 occupation thereof or the buildings thereon, a justice of the court
44 in which the action is pending shall make a finding to that effect
45 and endorse said finding upon said memorandum.
46 Notwithstanding the preceding sentence, the court on its own
47 motion may decline to endorse said memorandum of lis pendens,
48 provided that the court does order such temporary equitable relief
49 as will preserve the status quo pending further proceedings. If the
50 memorandum is approved ex parte, it shall contain an additional
51 finding that either (a) the defendant is not then subject to the juris-
-52 diction of the court in that action, or (b) there is a clear danger
53 that the defendant, if notified in advance of the endorsement of
54 the memorandum, will convey, encumber, damage or destroy the
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55 property or the improvements thereon. No register of deeds or
56 assistant recorder of the land court shall accept for recording or
57 registration a memorandum under this section, unless it contains
58 such endorsement and is accompanied by an affidavit stating that
59 the plaintiff or his attorney has served notice of the allowance
60 thereof by certified mail addressed to all parties to the action.
61 If the memorandum is approved ex parte, any party aggrieved
62 thereby may make a motion at any time for dissolution of the
63 memorandum and the court shall hear said motion forthwith, and
64 in any event not later than three days after the date on which
65 notice of said motion was given to the claimant. At such hearing
66 the claimant shall have the burden of justifying any finding in the
67 ex parte order which is challenged by the party who is aggrieved
68 thereby. A party may also file a special motion to dismiss the
69 claimant’s action if that party believes that the action or claim
70 supporting the memorandum of lis pendens is frivolous. Said
71 special motion to dismiss, unless heard at the time the claimant
72 first applied for a judicial endorsement under the preceding para-
-73 graph, shall be heard at the same time as the hearing on the
74 motion to dissolve the memorandum of lis pendens. If the court
75 determines that the action does not affect the title to the real prop-
-76 erty or the use and occupation thereof or the buildings thereon, it
77 shall dissolve the memorandum of lis pendens. Said special
78 motion to dismiss shall be granted if the court finds that the action
79 or claim is frivolous because (a) it is devoid of any reasonable
80 factual support; or (b) it is devoid of any arguable basis in law; or
81 (c) the action or claim is subject to dismissal based on a valid
82 legal defense such as the statute of frauds. In ruling on the special
83 motion to dismiss the court shall consider verified pleadings and
84 affidavits meeting the requirements of the Massachusetts rules of
85 civil procedure. If the court allows said special motion to dismiss,
86 it shall award the moving party costs and reasonable attorneys
87 fees, including those incurred for the special motion, any motion
88 to dissolve the memorandum of lis pendens and any related dis-
-89 covery. Nothing in this section shall affect the right of the moving
90 party to any other remedy otherwise authorized by law. All dis-
-91 covery proceedings shall be stayed upon the filing of the special
92 motion pursuant to this section; provided, however, that the court,
93 on motion and for good cause shown, may order that specified
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discovery be conducted. The stay of discovery shall remain in
effect until notice of entry of the order ruling on the special
motion. In the event there are unadjudicated claims remaining
after the dismissal of any claim pursuant to which the memo-
randum of lis pendens was recorded, the court shall order the
entry of partial judgment with respect to the claim dismissed pur-
suant to this section.
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Any party aggrieved by a ruling under the preceding paragraph

or by the denial of an ex parte motion for a memorandum of lis
pendens, may appeal pursuant to the first or second paragraphs of
section one hundred and eighteen of chapter two hundred and
thirty-one. Thirty days after the entry of an order dissolving a
memorandum of lis pendens, or of an order or judgement dis-
missing the claimant’s action as provided hereinabove, the order
or judgment shall become final unless the party seeking the mem-
orandum has filed an appeal under this paragraph and records
notice thereof within said thirty day period in the registry of deeds
for the county or district in which the real property lies. Attested
copies of orders, judgements and notices of appeal shall refer to
the book and page of the recorded memorandum and shall be
accepted for recording in said registry of deeds. The recording of
an attested copy of said order or judgment or of the order of disso-
lution, in either case without a timely appeal therefrom being
filed, or of a judgment dismissing said appeal, or the recording of
a voluntary dismissal of the memorandum of lis pendens as pro-
vided in the first paragraph hereof, shall be conclusive evidence
that the action or proceeding which was the subject of the memo-
randum of lis pendens does not affect the title to the real property
or the use and occupation thereof or the buildings thereon.
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Nothing herein shall deprive an owner of registered land from
proceeding under the provisions of section one hundred and four-
teen of chapter one hundred and eighty-five to challenge the
validity of the registration of a memorandum of lis pendens.
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127 For the purposes of this section, no matter arising under a

statute, ordinance or bylaw regulating land use, including without
limitation one related to zoning or wetlands regulation, shall be
deemed to affect title to real property or the use and occupation
thereof or the buildings thereon.
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